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OOVEBT  V,  OOVEBT. 

[74Pao.20o.] 

Dekds  as  Mortgaqbs— Redbbmino  Without  Tender. 

The  maker  of  a  deed  claimed  to  be  really  a  mortgage  Is  not  entitled  to  a  recon- 
veyance of  the  property  unless  the  debt  has  been  paid  or  an  oflRer  to  redeem  Is 
made. 

From  Yamhill :  Reuben  P.  Boise,  Judge. 

This  is  a  suit  by  D.  H.  Covert  against  Alice  H.  Covert 
and  others  to  compel  the  defendants  to  convey  to  the 
plaintiff  a  tract  of  land  in  Yamhill  County  containing  153 
acres.  About  November,  1895,  Isaac  Meyer,  being  largely 
indebted  to  the  defendant  Alice  H.  Covert,  conveyed  said 
tract  to  her,  together  with  seventy-four  acres  in  Wash- 
ington County,  four  lots  in  Seattle,  block  16  and  fractional 
block  13  in  the  Tollman  Tract,  lots  15  and  16  in  Shaver's 
Addition,  lot  3,  block  207,  in  Holladay's  Addition,  and  lot 
22,  block  3,  in  Center  Addition,  to  the  City  of  Portland,  and 
a  house  and  lot  in  Pendleton,  to  secure  the  payment  of 
said  indebtedness.  On  March  28,  1899,  Meyer  conveyed 
the  property  in  controversy  to  the  plaintiff,  who  immedi- 
ately commenced  this  suit ;  and  a  few  days  later,  but  be- 
fore the  service  of  process,  the  defendant  Alice  H.  Covert 
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conveyed  it  to  her  codefendants  Stevens  and  Morris,  who 
claim  to  be  innocent  purchasers  for  value  and  without 
notice.   There  was  a  decree  for  defendants.      Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  C.  D. 
&  D.  C.  Latourette  and  W,  H.  &  Webster  Holmes^  with  an  oral 
argument  by  Mr.  C.  D.  Latourette  and  Mr.  Webster  Holmes. 

For  respondents  there  was  a  brief  over  the  names  of 
Miller  &  Miller  and  John  D.  Pope,  with  an  oral  argument 
by  Mr.  Chas.  W.  Miller. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going terms,  delivered  the  opinion  of  the  court. 

Two  legal  questions  were  presented  at  the  argument: 
(1)  Whether  the  several  deeds  from  Meyer  to  the  defend- 
ant Covert  were  mortgages  to  secure  the  payment  of  money 
or  absolute  conveyances ;  and  (2)  whether  the  defendants 
Stevens  and  Morris  are  entitled  to  the  rights  of  innocent 
purchasers. 

As  we  view  the  testimony,  it  is  unnecessary  to  consider 
either  of  these  questions.  This  is  not  a  suit  by  Meyer  for 
an  accounting  or  to  redeem.  No  tender  was  made  prior 
to  its  commencement,  nor  is  there  any  offer  to  redeem  in 
the  complaint.  The  suit  proceeds  on  the  assumption  that 
the  conveyances  were  intended  as  mortgages  to  secure  the 
payment  of  Meyer's  indebtedness,  which  had  been  fully 
paid  prior  to  the  commencement  of  the  suit  from  the  pro- 
ceeds of  the  mortgaged  property  sold  by  the  mortgagee, 
and  the  complaint  so  alleges.  Unless,  therefore,  the  debt 
has  been  paid,  plaintiff  cannot  recover  on  his  theory  of 
the  legal  effect  of  the  transaction. 

At  the  time  of  the  transfer  of  the  property  by  Meyer  to 
the  defendant  a  large  portion  thereof  was  incumbered  by 
mortgages,  and  some  of  it  had  been  sold  for  taxes.  Soon 
after  such  transfer  Mrs.  Covert  moved  to  Los  Angeles,  Cali- 
fornia, where  she  has  since  resided.    The  only  cash  sales 
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of  the  propeiijf  by  her  were  two  lots  in  Seattle,  the  equity 
of  redemption  in  lots  15  and  16  in  Shaver's  Addition, 
and  lot  3,  block  207,  in  HoUaday's  Addition,  to  the  City 
of  Portland.  The  two  lots  in  Soittle  were  sold  and  con- 
veyed by  her  and  the  plaintiff,  who  wa»th<in  her  husband, 
for  $150.  The  lots  in  Shaver's  and  Holladay*8  additions 
were  mortgaged  at  the  time  of  their  transfer  by  Meyer, 
and  the  equity  of  redemption  therein  was  subsequently 
conveyed,  with  Meyer's  consent,  to  the  mortgagee  for  $150. 
The  remainder,  except  that  in  controversy,  has  been  con- 
veyed by  the  defendant  to  sundry  persons  in  Los  Angeles 
in  exchange  for  other  property.  No  actual  value  seems  to 
have  been  placed  thereon  at  the  time  of  the  transfer,  it 
being  estimated  at  a  mere  "  trading  value."  If  the  prop- 
erty was  held  by  the  defendant  in  trust,  and  she  has,  in  vio- 
lation of  her  trust,  conveyed  it  for  her  own  personal  use 
and  benefit,  she  would  be  compelled  to  account  therefor 
at  its  value. 

It  becomes  necessary,  therefore,  to  examine  the  testi- 
mony to  ascertain,  if  possible,  whether  the  value  of  the 
property  at  the  time  of  the  commencement  of  th^  suit 
equaled  or  exceeded  the  amount  due  defendant.  We  shall 
make  no  attempt  to  find  the  actual  value,  because,  in  any 
event,  it  is  not  sufficient  to  liquidate  the  debt  due  from 
Meyer  to  the  defendant,  and  that  is  enough  for  the  pur- 
poses of  this  case.  Several  real  estate  dealers,  familiar 
with  the  Portland  property,  were  called  as  witnesses,  and 
the  highest  value  placed  on  it  by  them,  exclusive  of  that 
in  Shaver's  and  Holladay's  additions,  was  $1,000.  It  is 
admitted  that  a  portion  thereof  was  incumbered  by  a  mort- 
gage of  $600,  leaviiig  the  sura  of  $400  to  be  charged  to  the 
defendant.  The  testimony  as  to  the  value  of  the  seventy- 
four  acre  tract  in  Washington  County  varies  from  five  to 
fifteen  dollars  an  acre,  but  it  is  quite  clear  that  $740  is  its 
full  value.    The  two  lots  in  Seattle,  undisposed  of,  are  of 


Beach  v.  Stamper. 


[44  Or. 


about  the  same  relative  value  as  those  sold  by  the  defend- 
ant with  the  plaintiff's  consent  for  $150,  so  that  a  reason- 
able valuation  on  the  Seattle  property  is  $300.  The  testi- 
mony as  to  the  Pendleton  property  is  not  so  satisfactory. 
The  plaintiff  and  Meyer  both  testify  that  it  was  probably 
worth  $900,  but  it  is  doubtful  if  either  of  them  ever  saw 
the  property,  as  both  base  their  estimate  on  the  rents  re- 
ceived therefrom.  It  was  mortgaged  for  $200,  which,  at 
the  value  placed  thereon  by  the  plaintiff  and  Meyer,  would 
leave  $700  to  be  charged  to  the  defendant.  The  aggregate 
amount  of  these  several  items  is  less  than  $2,500,  which 
is  insufficient  to  pay  the  amount  admittedly  due  defendant 
at  the  time  of  the  commencement  of  this  suit.  The  prin- 
cipal of  the  several  notes  given  her  by  Meyer  for  money 
borrowed  amounted  to  about  $2,400,  and  there  was  interest 
due  thereon  at  the  time  in  the  sum  of  $1,000,  or  $1,200, 
making  a  total  indebtedness  of  about  $3,600,  omitting  all 
claims  for  taxes  paid,  costs  of  redeeming  property  from 
tax  sales,  expenses  of  the  trustee,  etc.  It  is  clear,  there- 
fore, that  the  plaintiff  is  not  entitled  to  the  relief  demanded, 
because  the  indebtedness  for  which  he  alleges  the  prop- 
erty was  transferred  to  the  defendant  as  security  had  not 
been  paid  or  discharged  at  the  time  of  the  commencement 
of  the  suit,  and  he  makes  no  offer  or  tender  of  the  balance 
due  thereon.    The  decree  is  affirmed.  Affirmed. 
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Argued  22  October,  decided  16  November,  1908. 

BEACH   V.  STAMPEB. 

[74  Pac.  208,] 

Mechanics'  Lien— Notice  on  Several  Buildings— Joint  Contract. 

A  subcontractor  furolshlng  materials  fur  and  performing  labor  on  several 
building^s  under  an  entire  contract  with  a  contractor  who  is  bound  by  separate 
contracts  for  the  construction  of  the  separate  bullding^s,  is  not  entitled  to  a  lien 
on  all  the  buildings  for  the  lump  sum  alleged  to  be  due.  Section  5640,  B.  &  C. 
Coinp.,  provides  that  every  contractor  shall  be  held  to  be  the  agent  of  the  owner, 
but  that  does  not  give  such  agent  power  to  make  a  broader  contract  than  the 
one  he  himself  has  with  the  owner:  WiUameUe  MiUa  Cb.  v.  Shea^  24  Or.  40,  dis- 
tinguished. 
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From  Multnomah:  Melvin  C.  George,  Judge. 

This  is  a  suit  by  F.  E.  Beach  for  the  foreclosure  of  a 
mechanics'  lien  claimed  by  him  upon  four  dwelling  houses 
for  materials  furnished  and  used  thereon.  The  defendant 
Stamper  also  claims  a  lien  thereon  for  painting.  Prescott, 
being  the  trustee  for  Charles  Francis  Adams,  and  the  owner 
in  that  capacity  of  lots  5,  6, 11, 12,  13,  and  14,  in  block  19, 
John  Irving's  First  Addition  to  the  City  of  Portland,  entered 
into  four  contracts  with  the  defendant  King  for  the  erec- 
tion and  completion  of  the  dwelling  houses  upon  said 
premises,  there  being  a  separate  contract  with  a  different 
consideration  as  to  each,  the  houses  to  be  separately  lo- 
cated and  constructed.  King  subsequently  entered  into  a 
contract  with  Stamper  whereby  the  latter,  for  the  consid- 
eration of  $615,  agreed  to  furnish  the  materials  and  per- 
form the  necessary  labor  for  painting,  tinting,  and  stain- 
ing the  four  houses  according  to  the  specifications  of  the 
architect,  the  value  of  the  services  as  to  each  building  being 
designated  in  the  contract  as  house  1,  $195 ;  house  2,  $120; 
house  3,  $100;.  house  4,  $200.  Stamper  purchased  the 
materials  for  the  work  from  plaintiff,  and  each  filed  a 
claim  of  lien  for  the  labor  and  materials  furnished  and 
used  in  the  buildings  in  pursuance  of  said  contract  and 
purchase.  Each  of  said  liens  is  claimed  and  filed  upon 
all  the  buildings  without  segregation,  and  for  a  lump  sum  ; 
Stamper's  being  for  $122,  and  the  plaintiff's  for  $240.61. 
The  lien  claimants  having  prevailed  in  the  trial  court,  the 
defendants  Prescott,  Adams,  and  King  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Otto  J.  Kraemer, 

For  respondents  there  was  a  brief  over  the  names  of 
Hogue  &  Wilbur  and  Andrew  T,  Lewis,  with  an  oral  argu- 
ment by  Mr.  Lewis  and  Mr.  Ralph  W.  Wilbur. 
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Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

The  vital  question  to  be  considered  is  whether  the  liens 
claimed  by  plaintiff  and  Stamper  can  legally  attach  to  the 
four  dwellings  for  the  lump  sum  which  each  has  alleged 
to  be  due  him.  In  plaintiff's  case  the  materials  were  fur- 
nished and  used  indiscriminately  upon  the  buildings.  It 
is  so  declared  in  his  claim  of  lien,  and  it  is  practically  con- 
ceded, that  the  amount  or  value  thereof  used  upon  each 
house  is  not  susceptible  of  segregation.  In  the  case  of 
Stamper  it  is  stated  generally  in  his  claim  of  lien  that  the 
labor  was  performed  upon  all  the  buildings,  but  the  state- 
ment of  the  account  or  demand  segregates  the  value  per- 
formed on  each  as  follows:  Labor  on  house  No.  1,  $32; 
No.  2,  $40 ;  No.  3,  $22 ;  No.  4,  $28.  The  evidence  also 
tends  to  support  the  claim  in  this  form.  This  court  has 
decided,  upon  a  very  careful  and  clear  discrimination  of 
adjudicated  cases,  that  one  who,  under  a  single  contract 
for  a  specified  lump  sum  or  price,  has  performed  labor  or 
furnished  materials  which  were  used  indiscriminately  in . 
the  construction  of  several  houses,  erected  separately,  but 
upon  adjoining  lots  owned  by  the  same  person,  is  entitled* 
to  claim  a  lien  upon  all  the  houses  and  lots  jointly,  and 
to  include  them  all  in  one  notice :  Willamette  Mills  Co.  v.  * 
Shea^  24  Or.  40  (32  Pac.  759).  The  controlling  feature 
which  induced  the  decision  was  that  the  contract  for  con- 
struction was  single,  embracing  all  the  buildings  for  a 
lump  and  inseparable  sum  or  price,  thus  treating  the  prop- 
erty as  a  whole  and  inseverable.  "In  such  case,"  it  is  said, 
"the  contract  relates  to  no  particular  building,  but  treats 
them  as  a  whole,  though  they  are,  in  point  of  fact,  sepa- 
rate and  distinct  buildings."  This  is  clearly  manifest  from 
the  cases  cited  and  discussed.  Wall  y,  Robinson j  115  Mass. 
429,  is  quoted  from  in  part  as  follows :  "In  the  case  at  bar 
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the  petitioners  have  performed  labor  upon  several  build- 
ings situated  upon  the  same  lot  under  an  entire  contract  for 
an  entire  price.  We  think  such  a  case  is  within  the  purpose 
of  the  statute  and  the  intention  of  the  legislature.  The  par- 
ties by  their  contract  have  connected  the  several  build- 
ings, and  treated  them  as  one  estate.  *  *  We  are  of  opin- 
ion that  when  labor  is  performed  or  furnished  under  an 
entire  contract  in  the  erection  or  repair  of  several  build- 
ings owned  by  the  same  person  and  situated  upon  the  same 
lot,  a  lien  attaches  upon  the  whole  estate  for  the  whole 
value  of  the  labor  performed,  if  the  other  conditions  of 
the  statute  are  fulfilled."  So,  from  Lax  v.  Peterson^  42 
Minn.  214,  219  (44  N.  W.  3):  **But  how  have  the  parties 
to  these  building  contracts  treated  the  property,  and  not 
how  the  owner  intends  to  use  it  after  the  completion  of 
the  houses,  is  the  question.  By  contracting  for  the  erec- 
tion of  these  four  houses  under  one  entire  contract,  they 
have  connected  the  two  city  lots  and  the  several  buildings, 
and  treated  the  whole  as  one  tract  or  estate."  And  again, 
from  Phillips  v.  Gilbert.lOl  U.  S.  721,725:  "The  contract 
was  one,  and  related  to  the  row  as 'an  entiretv,  and  not  to 
the  particular  building  separately.  The  whole  row  was 
one  building,  within  the  meaning  of  the  law,  from  having 
been  united  by  the  parties  on  one  contract,  as  one  general 
piece  of  work." 

It  is  by  reason  of  this  condition  that  the  courts  have 
been  enabled  to  construe  statutes  relative  to  mechanics' 
liens  which  generally  employ  the  term  **building,"  or  its 
equivalent  ifi  the  singular,  as  embracing  more  than  struc- 
tures separately  situated,  simply  because  the  parties  have 
treated  the  several  structures  by  their  contract  as  but  a 
single  one.  In  such  case  the  lien  asserted  may  be  claimed 
and  maintained  upon  the  whole  as  if  but  one  structure  in 
fact.  The  doctrine  has  been  carried  even  further  in  Fuller- 
tan  V.  Leonard,  3  S.  Dak.  118  (52  N.  W.  325),  thus  empha- 
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sizing  the  principle.  There  two  owners,  each  of  a  separate 
lot,  joined  in  a  contract  for  the  erection  of  several  build- 
ings. The  subcontractor,  who  furnished  materials  to  be 
used  in  the  construction  of  all  under  an  entire  contract 
with  the  builder,  was  allowed  his  single  lien  against  the 
whole  of  the  several  buildings  and  the  two  lots  upon  which 
they  stood  as  a  single  structure  and  estate ;  the  court  say- 
ing, among  other  things :  "A  joint  lien  upon  several  build- 
ings, situated  upon  different  lots,  owned  by  the  same  per- 
sons, could  not  be  maintained  where  a  separate  contract 
had  been  entered  into  by  the  owner  and  contractor ;  for 
by  the  several  contract  the  inference  would  be  that  a  sep- 
arate account  should  be  kept  with  each  building.  '  Not  so 
when  the  contract  covered  several  buildings  to  be  erected 
for  a  gross  amount  without  regard  to  the  cost  of  each. 
So,  if  two  or  more  several  owners  of  lots  or  parcels  of  land 
wish  to  jointly  contract  for  the  erection  of  several  build- 
ings, to  be  situated  upon  the  several  pieces,  for  a  definite 
and  specific  sum  in  gross  for  all,  without  regard  to  the 
cost  of  either  one,  a  joint  lien  may  be  asserted  upon  all  for 
any  balance  due  for  the  erection  of  such  buildings."  The 
contract  is  therefore  the  controlling  feature  that  unites 
the  several  structures  and  enables  the  court  to  say  that 
they  are  but  one  building  within  the  spirit  and  reasonable 
intendment  of  the  statute.  Other  cases  are  cited  by  the 
learned  chief  justice  who  wrote  the  opinion  in  the  case 
alluded  to,  to  the  same  purpose,  but  it  is  unnecessary  to 
refer  to  them  further  here. 

King,  as  we  have  seen,  had  separate  contracts  with  Pres- 
cott,  each  bearing  its  own  consideration  for  the  construction 
of  each  of  these  buildings.  He  contracted  with  Stamper, 
however,  for  a  single  consideration,  to  perform  the  work 
of  painting,  staining,  etc.,  upon  all  the  buildings,  and 
Stamper  prefers  a  lien  upon  the  whole,  and  we  are  to 
inquire  whether  Stamper  is  in  a  position  to  invoke  the  doc- 
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trine  settled  by  the  Willamette  Mills  Company  Case.  The 
original  contractor,  King,  was  not  in  a  position  to  claim  a 
single  lien  upon  the  whole  for  any  default  that  might  have 
been  made  by  the  builder  in  the  payments  stipulated  for. 
This  would  seem  to  follow  from  the  principle  announced 
that  the  contract  must  form  a  basis  for  a  lien  on  the  whole, 
but  it  is  supported  by  authority  as  well :  2  Jones,  Liens 
(2  ed.),  §  1314;  Landers  v.  DexUr,  106  Mass.  531;  North 
&  South  Lum.  Co.  V.  Hegwer,  1  Kan.  App.  623  (42  Pac.  388); 
Fullerton  v.  Leonard,  3  S.  Dak.  118  (52  N.  W.  325);  Currier 
V.  Friedrick,  22  Grant,  Ch.  (Can.)  243.  But  the  exact  ques- 
tion here  involved — whether  Stamper  is  entitled  to  the 
lien  claimed  by  him — has  been  decided  in  Knauft  v.  Mil- 
leTy  45  Minn.  61  (47  N.  W.  313),  wherein  the  court  say: 
**  The  appellant  (a  subcontractor)  is  not  entitled  to  a  lien 
upon  both  lots  for  what  was  done  under  his  entire  con- 
tract," citing  Landers  v.  Dexter,  106  Mass.  531,  and  contin- 
uing: *'To  charge  the  whole  property  with  a  lien  to  the 
extent  of  the  whole  contract  price  would,  in  effect,  impose 
a  lien  upon  each  separate  building  and  lot,  not  only  for  the 
labor  and  material  expended  upon  it,  but  for  that  expended 
upon  other  buildings  and  lots.  The  distinct  independent 
contracts  made  by  the  owner  would  not  have  justified  the 
original  contractor  in  claiming  a  lien  upon  either  lot  except 
for  labor  or  material  expended  upon  the  particular  lot 
sought  to  be  so  charged,  and  this  subcontractor  could 
secure  no  such  general  lien  which  the  original  contractor 
could  not  have  done.**  To  the  same  effect  is  Larkins  v. 
Blakeman,  42  Conn.  292. 

But  it  is  insisted  that  these  latter  authorities  should  be 
distinguished  because  of  the  language  of  our  statute, 
whereby  it  is  provided  that  every  contractor^  subcontractor, 
architect,  or  builder,  or  other  person  having  charge  of  the 
construction,  alteration,  or  repair,  in  whole  or  in  part,  of 
any  building,  shall  be  held  to  be  the  agent  of  the  owner 
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1(B.  4t  C.  Comp.  §  5640),  and  that  for  the  purposes  of  this 
case  King  was  ike  a^ent  of  the  owner  in  contracting  with 
Stamper,  and  therefore  tliat  th« owner  is  as  much  bound 
as  if  Stamper  had  contracted  with  him  directly, thus ima- 
bling  Stamper  to  claim  a  single  lien  upon  all  the  houses. 
This  statute  has  practically  received  construction  by  Mr. 
Chief  Justice  Moore  in  Fitch  v.  Howitt,  32  Or.  396,  408 
(52  Pac.  192),  wherein  he  says :  **  The  contractor,  being  in 
the  nature  of  a  special  agent  of  the  owner,  with  limited 
power,  has  authority  to  bind  the  property  benefited  for  the 
payment  of  the  reasonable  value  of  such  material  only  as 
is  ordinarily  sufficient  properly  to  construct  the  building 
in  accordance  with  the  plans  and  specifications  thereof,  or 
in  pursuance  of  the  agreement  entered  into  between  the 
owner  and  contractor."  This  construction  must  necessa- 
rily be  sound.  All  authority  to  bind  the  owner  on  account 
of  the  building  or  buildings  to  be  constructed  must  ema- 
nate from  the  original  contract,  which  becomes  the  fun- 
damental law  for  the  government  of  all  subcontracts,  as 
they  must  be  let  under  it  and  by  virtue  of  the  contractor's 
authority  obtained  through  it.  If  it  were  otherwise,  the 
contractor  could,  by  the  semblance  of  a  construction  con- 
tract, bind  the  owner  to  all  sorts  of  exorbitant  condi- 
tions, to  his  manifest  injury ;  and  the  statute  ought  not  to 
be  construed  so  as  to  work  any  such  evil.  Applying  the 
principle  referred  to,  it  is  impossible  that  Stamper  could 
have  obtained  a  right  through  his  contract  with  King 
superior  to  that  which  King  obtained  through  his  contracts 
with  the  owner — that  is,  the  right  to  file  a  single  lien  ^^ 

against  all  the  buildings — when  King  had  no  such  author- 
ity. Stamper's  case  cannot  be  distinguished,  therefore, 
from  Knauft  v.  Miller,  45  Minn.  61  (47  N.  W.  313),  and 
Larkins  v.  Blakeman,  42  Conn.  292,  and  we  are  impelled 
to  the  conclusion  that  he  is  not  entitled  to  a  lien  accord- 
ing to  the  manner  in  which  he  has  filed  his  claim.    Nor 
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does  Beach  stand  in  any  better  light,  as  his  contract  was 
with  Stamper,  and  his  claim  of  lien  is  also  without  validity. 
Other  questions  were  presented,  but  this  one  disposes 
of  the  case,  making  it  unnecessary  to  discuss  them.  The 
decree  of  the  circuit  court  will  therefore  be  reversed,  and 
one  here  entered  dismissing  the  complaint  and  cross-bill 
of  Stamper.  Rbvbrsbd. 
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SING  ON  V.  BBOWN. 

[74  Pac.a07.] 

Ck>MPBOMI8B  AND  SETTI.BMBNT. 

Under  the  general  rule  favoring  voluntary  seUlements  between  disputing 
parties,  the  fact  of  settlement  being  a  sufficient  consideration  to  support  the  con- 
tract,  a  compromise  of  a  dispute  over  the  life  of  a  certain  lease  by  destroying  the 
old  one  and  executing  a  new  lease,  both  parties  being  advised  as  to  their  rights, 
and  no  trtkud  or  concealment  intervening,  cannot  be  avoided  in  equity. 

From  Polk :  Rsuben  P.  Boise,  Judge. 

Suit  by  Sing  On  against  Jacob  and  C.  E.  Brown,  in 
which  there  was  a  decree  for  defendants.       Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Will- 
iam M.  Kaiser,  Woodson  T,  Slater,  and  Oscar  Hayter,  with 
an  oral  argument  by  Mr.  Slater. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  N.  L.  Butler  and  Edw.  F.  Goad. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  cancel  and  set  aside  a  lease  from  the 
defendant  0.  E.  Brown  to  the  plaintiff  of  a  hop  yard  for 
one  year,  and  to  reinstate  a  lease  thereof  from  the  defend- 
ant Jacob  Brown  for  five  years.  In  February^  1901,  Jacob 
Brown,  being  the  owner  of  the  yard  in  question,  leased  it 
to  one  Pon  Lee  for  five  years  at  an  annual  rental  of  |10 
an  acre,  payable  on  the  1st  day  of  March  of  each  year. 
The  lease  contained  a  stipulation  that  it  should  be  void, 
except  for  the  year  for  which  the  rent  had  already  been 
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paid,  in  case  Brown  should  **  sell  or  otherwise  transfer  '^ 
the  hop  yard.  Shortly  after  making  the  lease,  Pon  Lee, 
with  the  consent  of  Brown,  transferred  his  interest  to  the 
plaintiff,  who  entered  into  possession  of  the  premises,  and 
harvested  the  hop  crop  of  1901.  On  December  23d  of  that 
year,  Jacob  Brown,  the  lessor,  conveyed  the  land  upon 
which  the  hop  yard  was  located  to  his  son,  the  defendant 
C.  E.  Brown,  for  an  expressed  consideration  of  $1,500,  to 
secure  the  payment  of  which  the  son  executed  and  deliv- 
ered to  his  father  a  promissory  note  secured  by  a  mort- 
gage on  the  premises.  A  short  time  thereafter  the  son 
notified  the  plaintiff  of  the  sale,  and  demanded  possession, 
which  the  plaintiff  refused,  and  consulted  an  attorney  as 
to  his  rights  in  the  premises,  who,  after  an  investigation, 
advised  him  to  compromise  the  controversy  by  the  sur- 
render of  possession  after  another  year.  The  plaintiff  and 
the  defendants,  with  their  respective  attorneys,  met  on 
February  28,  1902,  by  agreement,  for  the  purpose  of  set- 
tling and  adjusting  the  dispute  between  them,  and  as  a 
result,  the  old  lease  from  Jacob  Brown  was  canceled  and 
destroyed,  and  a  new  one  made  by  C.  E.  Brown  to  the 
plaintiff  for  the  season  of  1902.  At  the  expiration  of  the 
latter  lease  the  plaintiff  again  refused  to  surrender  the 
possession  of  the  premises,  and  brought  this  suit  to  set 
aside  the  agreement  of  settlement  on  the  ground  that  the 
pretended  sale  from  the  defendant  Jacob  Brown  to  his  son 
was  not  made  in  good  faith,  but  was  a  mere  scheme  and 
subterfuge  to  terminate  the  original  lease,  of  which  he  was 
ignorant  at  the  time  he  entered  into  the  compromise 
agreement. 

The  law  favors  the  voluntary  settlement  by  parties  of 
their  disputes  and  controversies  without  litigation,  and 
therefore  the  compromise  of  an  honest  dispute  is  univer- 
sally upheld  and  enforced  without  inquiry  as  to  the  merits 
of  the  original  contentions  of  the  respective  parties.    The 
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settlement  alone  constitutes  a  sufficient  consideration  to 
uphold  the  compromise  or  contract:  Smith  v.  Farra^  21 
Or.  395  (28  Pac.  241,  20  L.  R.  A.  115);  McGlynn  v.  Scott, 
4  N.  D.  18  (58  N.  W.  460).  There  is  not  sufficient  evidence 
of  fraud  or  concealment  in  this  case  to  avoid  the  settlement 
of  the  controversy  between  the  parties  as  to  whether  the 
lease  from  Jacob  Brown  to  Pon  Lee  was  terminated  by  the 
sale  or  pretended  sale  of  the  property  to  C.  E.  Brown.  This 
question  had  been  subject  to  dispute  belween  the  parties 
for  some  time,  and  the  plaintiff,  acting  upon  the  advice  of 
his  attorney,  was  willing  to  compromise  and  settle  it  by 
accepting  the  lease  for  one  additional  year.  In  making 
such  settlementthe  parties  dealtat arm's  length,  both  being 
represented  by  attorneys,  who  advised  and  recommended 
the  same.  Both  defendants  testify  that  the  sale  in  ques- 
tion was  made  in  good  faith,  and  not  for  the  purpose  of 
avoiding  the  lease  to  the  plaintiff.  The  elder  Brown  says 
that  tl^e  only  motive  in  making  the  transfer  was  to  aid  and 
assist  his  son;  that  the  hop  yard  had  run  down,  and  he 
had  concluded  to  sell  it ;  that  he  had  propositions  from 
other  parties,  but  preferred  to  let  his  son  have  the  prop- 
erty ;  and  that  the  transaction  was  in  entire  good  faith. 
There  are,  it  is  true,  some  facts  and  circumstances  sur- 
rounding the  transaction  and  the  situation  of  the  parties 
which  tend  with  more  or  less  cogency  to  a  different  con- 
clusion, and,  if  the  good  faith  of  the  sale  was  the  sole  ques- 
tion for  determination,  we  might  hesitate  to  uphold  it. 
The  validity  of  the  compromise  agreement  is,  however,  the 
question  for  consideration.  There  was,  so  far  as  appears, 
an  honest  difference  between  the  parties  as  to  the  effect  of 
the  sale  of  the  property  by  Jacob  Brown  to  his  son.  The 
plaintiff  insisted  and  contended  that  such  sale  did  not  ter- 
minate the  lease  to  him,  and  the  defendants  assumed  a 
contrary  position.  To  settle  this  controversy  and  dispute 
was  the  object  and  purpose  of  the  compromise  agreement, 
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and,  it  having  been  voluntarily  entered  into,  is  binding  on 
the  parties.  The  plaintiff  and  his  counsel  had  practically 
aa  much  knowledge  regarding  the  bona  fides  of  the  sale  be- 
fore and  at  the  time  of  the  alleged  settlement  as  they  have 
now,  unless  greater  weight  than  they  are  entitled  to  is  to 
be  given  some  alleged  statements  of  C.  E.  Brown,  made 
about  a  year  after  the  sale,  that  it  was  made  for  the  pur- 
pose of  "beating"  the  plaintiff  out  of  his  lease.  Brown 
denies  making  these  statements,  and,  even  if  made,  they 
are  entitled  to  but  little  weight  as  testimony.  They  are 
alleged  to  have  been  made  during  a  controversy  or  discus- 
sion between  Brown  and  some  employes  of  the  plaintiff 
concerning  plaintiff's  right  to  the  possession  of  the  hop 
yard,  and  were  probably  made,  if  at  all,  in  a  boasting  spirit, 
rather  than  as  a  statement  of  the  actual  facts.  In  our 
opinion,  the  compromise  agreement,  having  been  volun- 
tarily entered  into,  is  binding  on  the  plaintiff,  and  the 
decree  of  the  court  below  will  be  affirmed.     Affirmed- 
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LAKE  GOUNTY   v.  NEILON. 

[TiPacTJia.] 

Tax  Collector's  Bond— Liability  ofSuketibs  for  Past  Defalcations. 

1.  The  sureties  on  the  official  undertaking  of  a  tax  collector,  which  stipulates 
that  the  sureties  will  make  good  "all  moneys  that  may  or  shall  come  into  his 
hands  as  tax  collector"  that  he  does  not  faithfully  account  for,  are  liable  for  all 
tax  moneys  previously  received  which  the  tax  collector  had  on  hand  at  the  exe> 
cutlon  of  the  undertaking,  and  all  moneys  subsequently  collected  in  his  official 
capacity,  but  are  not  liable  for  prior  defalcations,  if  any,  unless  the  money  had 
been  restored  at  the  Ume  of  the  making  of  the  undertaking,  or  was  thereafter 
restored. 

Liability  fob  Money  Collected  on  Void  Warrant— Estoppel. 

2.  The  fact  that  taxes  were  collected  by  a  tax  collector  under  a  defective  war- 
rant, or  without  any  warrant,  constitutes  no  defense  to  the  sureties,  when  sued 
for  the  collector's  conversion  of  the  money  so  collected,  for  the  officer  and  his 
sureties  are  estopped  by  his  acts  in  taking  the  money  trom  the  taxpayers. 

Liability  of  Tax  Collector  for  Collections  by  Deputies. 

3.  Where  tax  collections  are  made  by  a  public  official  by  virtue  of  his  office, 
though  under  a  defective  warrant,  or  without  a  warrant,  the  entrlra  made  by  his 
deputies,  tending  to  show  the  collection  of  taxes  bj*  them,  are  binding  on  the 
collector's  sureties. 
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Construction  of  Statute  Requiring  Periodical  Payments. 

4.  Section  2797,  Hill's  Ann.  Laws,  requiring  tax  coUeotors  to  pay  to  the  county 
treasurers  once  in  every  thirty  days  the  tax  money  then  collected  is  Intended 
to  protect  the  counties,  and  does  not  affect  the  liability  of  sureties  of  tax  col- 
lectors, whose  undertaking  is  that  they  will  account  for  the  tax  money,  and  not 
that  they  will  make  the  periodical  reports  referred  to  in  the  statute. 

Presumption  Prom  Failure  to  Make  Required  Payments. 

5.  The  presumption  arising  from  the  failure  of  a  tax  collector  to  make  the  peri- 
odical payments  of  tax  money  to  the  county  treasurer  required  by  Section  2797 
of  Hill's  Ann.  Laws  Is  that  the  officer  has  merely  retained  the  money  rather  than 
that  he  has  converted  it. 

Overcoming  Disputable  Presumption. 

6.  A  disputable  presumption  may  be  overcome  by  either  direct  or  Indirect  evi- 
dence, or  both,  and  it  Is  error  to  withdraw  from  the  consideration  of  the  Jury 
Inferences  affecting  such  a  presumption.  For  Instance,  after  a  court  has  in- 
structed a  Jury  that  presumably  a  tax  collector  has  on  hand  when  he  flies  his  tax 
collector's  special  bond  whatever  money  has  been  collected  but  not  paid  into  the 
county  treasury,  it  Is  reversible  error  to  add  that  this  presumption  must  be  over- 
come by  satlsfiEictory  evidence,  and  cannot  be  overcome  by  mere  inferences,  for 
the  Indirect  and  inferential  circumstances  are  competent  under  the  statute. 

From  Jackson :   H.  K.  Hanna,  Judge. 

This  is  an  action  by  Lake  County  on  the  official  under- 
taking of  A.  J.  Neilon,  as  tax  collector,  and  his  sureties, 
to  recover  for  his  defalcation.  Neilon  was  sheriff,  and,  as 
such,  the  tax  collector  of  Lake  County,  between  July  5, 

1898,  and  July  2,  1900.  He  served  until  May  6,  1899, 
before  the  additional  undertaking  was  given  (being  the 
one  sued  on),  which  is  conditioned  that  "if  the  said  A.  J. 
Neilon  shall  not  faithfully  pay  over  according  to  law,  all 
moneys  that  ma*y  or  shall  come  into  his  hands  as  tax  col- 
lector as  aforesaid,  then  we  will  pay  the  State  of  Oregon 
the  said  sum  of  ten  thousand  dollars."  It  is  alleged  by 
the  complaint,  in  effect,  that  on  the  said  6th  day  of  May, 

1899,  Neilon,  as  tax  collector,  had  in  his  possession  taxes 
of  Lake  County,  collected  by  him  as  such  officer,  to  the 
amount  of  $3,674.88 ;  that  between  the  time  of  the  execu- 
tion of  said  undertaking  and  the  3d  day  of  July,  1900,  he 

,  collected  in  addition  thereto  the  sum  of  $59,960.12  upon 
the  tax  rolls  of  the  county;  that  he  has  accounted  for 
and  deposited  with  the  county  treasurer  $57,181.11  of  the 
money  so  collected  as  taxes,  and  no  more,  leaving  a  bal- 
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ance  of  $6,453.89,  which  he  has  failed  and  neglected  to 
pay  over  to  the  county  treasurer,  or  otherwise  account  for ; 
and  that,  of  the  amount  so  paid  over,  the  sum  of  $1,224.03 
was  collected  prior  to  the  execution  of  said  undertaking. 
At  the  trial  there  was  introduced  in  evidenc^e  on  the  part 
of  the  plaintiff,  and  admitted  over  objection,  all  that  part 
of  the  tax  roll  of  Lake  County  for  1893  identified  by  the 
initials  "L,"**N,"  and  "H,"  to  which  was  attached  the  war- 
rant of  the  county  clerk,  directed  to  the  sheriff,  bearing 
date  February  19, 1894;  also  all  that  part  of  the  tax  rolls  for 
1894  and  1895  so  identified,  with  warrants  attached,  bear- 
ing dates,  respectively,  February  19,  1894,  and  February 
19,  1895 ;  also  tax  rolls  for  1896  and  1897,  identified  by 
the  initials  "L,"  *'H,"  "B,"  and  "N,"with  no  warrants  at- 
tached ;  also  all  that  part  of  the  roll  of  1898  identified 
in  like  manner,  with  warrant  bearing  date  March  1, 1899, 
and  the  roll  of  1899,  identified  by  the  initials  *'L,"  **H," 
and  "N,''  with  warrant  of  date  March  12, 1900,  all  of  which 
tax  rolls  appear  to  have  been  certified  to  by  the  county 
clerk.  There  were  also  introduced  the  delinquent  lists 
for  the  years  1893,  1895,  1896,  1897,  and  1898,  identified 
by  the  initial  "H,"  with  certificate  and  warrant  attached 
to  each,  except  the  last,  bearing  date  April  3,  1900.  All 
these  several  rolls  were  in  the  sheriff's  (fltfice  and  posses- 
sion at  intervals  only.  The  initial  "N,"  where  occurring, 
was  made  by  Neilon  himself,  "L"  by  Joseph  S.  Lane, 
**B"  by  Beall,  and  "H"  by  Frank  Houston,  who  were  the 
deputies  of  Neilon  at  the  time ;  the  initials  being  attached 
to  statements  on  the  rolls  under  the  head  of  "Remarks," 
tending  to  show  the  amount  of  money  received  for  taxes 
during  Neilon's  term  of  office.  Judgment  having  been 
given  for  the  plaintiff,  the  sureties  appeal.     Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Chas.  A.  Cogswell  and  Mr,  Austin  S.  Hammond, 
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For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  A.  Evan  Reames,  District  Attorney,  Mr.  L.  F.  Conn, 
and  Mr.  C.  L.  Reames, 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

1.  Counsel  for  the  sureties  first  insist  that  they  are  not 
liable  for  moneys  received  by  Neilon  prior  to  the  giving 
of  their  undertaking.  The  condition  requires  them  to 
make  good  "all  moneys  that  may  or  shall  come  into  his 
[Neilon's]  hands  as  tax  collector"  that  he  does  not  faith- 
fully account  for.  It  is  prospective  in  its  import  and  sig- 
nification, but  susceptible  of  such  an  interpretation  as  to 
embrace  all  such  tax  moneys  previously  received  as  Neilon 
had  on  hand  at  the  time  of  executing  the  undertaking,  or 
subsequently  collected  in  his  oflScial  capacity.  As  to  prior 
defalcations,  if  any  occurred,  where  the  money  had  not 
then  or  subsequently  been  restored,  the  sureties  are  not 
bound.  Their  liability  cannot  be  extended  by  implication, 
but  must  be  measured  and  determined  by  the  fair  and 
legitimate  scope  of  the  terms  of  their  undertaking :  Farrar 
V.  United  States,  30  U.  S.  (5  Pet.)  373 ;  United  States  v.  Boyd, 
40  U.  S.  (15  Pet.)  187;  Myers  v.  United  States,  1  McLean, 
493  (Fed.  Cas.  Na.  9,996);  Bruce  v.  United  States,58  U.  S. 
(17  How.)  437;  Paw  Paw  v.  Eggleston,  25  Mich.  36 ;  Vivian 
v.  Otis,  24  Wis.  518  (1  Am.  Rep.  199);  Pine  County  y.Wil- 
lard,  39  Minn.  125  (39  N.  W.  71,  1  L.  R.  A.  118,  12  Am. 
St.  Rep.  622). 

2.  .Counsel  next  insist  that  the  money  paid  upon  the  tax 
rolls  of  the  county  to  which  no  regular  warrant  was 
attached  was  received  by  Neilon  without  authority  of  law, 
and  not  in  his  official  capacity,  and  that  the  sureties  are 
not  liable  on  their  undertaking  for  his  failure  to  account 
therefor.  The  fact  that  taxes  have  been  collected  under  a 
defective  warrant,  or  without  warrant,  affords  no  defense, 

44  Ob. —  2. 
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either  to  the  officer  or  his  sureties,  for  a  conversion  of  the 
funds  thus  realized.  The  warrant  is  the  officer's  authority 
to  enforce  payment,  and  without  it  the  taxpayer  is  not 
obliged  to  pay  ;  but  if  he  does,  especially  as  in  the  case  at 
bar,  where  the  tax  is  upon  the  roll,  and  then  due  and 
payable,  and  the  officer  receives  it,  the  money  so  paid  be- 
comes, at  least  in  equity,  the  property  of  the  county,  and, 
so  long  as  the  taxpayer  does  not  complain,  the  officer  can- 
not be  heard  to  question  the  right  of  the  county  to  require 
him  to  account  for  it.  The  tax  collector,  thus  possessed  of 
funds  to  which  the  county  is  entitled,  was  a  public  func- 
tionary, charged  with  the  duty  of  collecting  taxes,  and, 
when  paid  to  him  as  such,  he  became  accountable  in  his 
public  and  official,  and  not  in  his  private,  character,  so 
that  his  conduct  and  accountability  are  public  and  official, 
not  private ;  hence  his  procedure  has  been  by  virtue  of  his 
office,  and  his  sureties  are  liable  upon  their  undertaking 
for  his  accountability  for  the  funds  so  received  to  the  use 
of  the  municipality  for  which  he  collected  them.  Whether 
he  received  the  taxes,  as  said  by  Mr.  Justice  Graves  in 
Berrien  County  Treasurer  v.  Bunbury,  45  Mich.  79,  85  (7 
N.  W.  704,  706),  **  by  the  right  hand  or  the  left,  on  papers 
regular  or  irregular,  with  or  without  a  warrant,  makes  no 
difference" — their  ownership,  in  equity,  and  his  legal  re- 
sponsibility, are  the  same.  They  are  paid  and  received  as 
public  revenues,  and  are  covered  by  his  duty  and  his  un- 
dertaking and  that  of  his  sureties  to  respond  for  them  tp 
the  public  municipality  entitled  thereto.  Such  is  the  doc- 
trine of  the  Michigan  case  just  cited,  which  is  sustained 
in  principal  by  almost  the  entire  current  of  authority,  and 
is  founded  in  reason  and  sound  policy.  See  the  exhaust- 
ive and  valuable  monographic  note  to  Feller  v.  Oates,  91 
Am.  St.  Rep.  492,  553,  on  "Acts  for  which  Sureties  on 
Official  Bonds  are  Liable,"  and  cases  cited,  namely,  Cogs- 
well V.  EameSj  14  Allen,  48  ;  Brunswick  v.  Snow,  73  Me.  177  ; 


[U\r  Nov.  1903.]         Lakb  County  v.  Neilon.                        19 

lofti  Frownfelter  v.  State,  66  Md.  80  (5  Atl.  410);    Combs  v. 

llion;:  Breathitt  County,  20  Ky.  Law  Rep.  529  (46  S.  W.  505);  Ful- 

i^  fr  ler  V.  Calkins,  22  Iowa,  301 ;  Town  of  Pawlet  v.  Kelly,  69 

case^  Vt.  398  (38  Atl.  92);   Village  of  Glean  v.  King,  116  N.  Y. 

le  ai:  355  (22  N.  E.  559);  McOuire  v.  Williams,  123  N.  C.  349 

lidk  (31  S.  E.  627);  King  v.  United  States,  99  U.  S.  229. 

» aci  3.  In  this  connection  it  is  urged  that  the  entries  made 

real  by  Lane,  Beall,  and  Houston,  tending  to  show  that  they 

iqnirr  collected  taxes,  were  inadmissible  in  evidence  to  bind  the 

5edo:  sureties,  on  the  ground  that  they  were  not  the  deputies  of 

fnnc-  Neilon  for  any  act,  except  such  as  he  was  authorized  to 

an*]  perform  in  his  official  capacity.    But  we  have  seen  that 

D  luj  such  collections  made  by  Neilon  were  made  by  virtue  of 

jr,so  his  office,  so  that  any  collections  made  by  his  deputies 

iciil  would  necessarily  be  made  by  him  as  principal,  and  in  a 

f  hif  like  capacity ;  hence  the  entries  alluded  to  were  binding 

tinf  on  the  principal  and  his  sureties,  and  proper  to  go  to  the 

>iL*  jury  for  their  consideration. 

ther  4.  The  next  and  last  contention  is  that  the  court  erred 

g  it  in  giving  to  the  jury  instructions  numbered  7  and  8,  as 

5  (I  follows : 

pei5  "(7)  Whatever  ai^aount  of  money,  if  any,  the  defendant 

I  DO  Neilon,  as  tax  collector  for  Lake  County,  Oregon,  had  col- 
lected for  the  said  Lake  County  at  the  time  his  tax  col- 
lector's bond  was  given,  over  and  above  the  amount  of 
money  of  said  moneys  that  he  had  at  said  time  paid  over 

^'  to  Lake  County,  he  is  presumed,  as  a  matter  of  law,  to  have 

t<)  had  on  hand  at  the  time  when  said  collector's  bond  was 

3C-  given. 

J  "(8)  I  will  stop  here  to  say,  in  that  connection,  that  that 

,  presumption  is  a  disputable  presumption,  and  may  be 

'  overcome  by  evidence  satisfactory  to  your  minds,  but  it 

>^  cannot  be  overcome  by  mere  inferences.    You  cannot  infer 

)l  that  he  did  not  have  the  money,  but,  if  there  is  any  evi- 

fl  dence  that  is  direct  and  satisfactory  and  satisfies  your  mind 

that  he  did  not  have  the  money  at  that  time,  then  the 

bondsmen  would  not  be  responsible  for  any  such  money 


re- 
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collected  prior  to  the  date  of  the  bond.  On  the  contrary, 
the  law  presumes  that  the  money  is  in  his  hands,  and  I 
say  that  presumption  must  be  overcome  by  some  evidence 
satisfactory  to  your  minds,  and  not  by  mere  inferences. 
It  might  be  overcome  by  showing  directly  and  positively 
that  the  money  had  been  lost  or  had  been  expended,  or  in 
some  way  had  passed  out  of  his  hands." 

It  is  urged  that  the  presumption  invoked  by  instruction 
7  is  not  applicable  here,  being  founded,  as  it  is,  upon  the 
presumption  of  the  regular  performance  of  official  duty; 
that  it  was  the  duty  of  the  sheriff,  as  tax  collector,  to  turn 
the  money  collected  by  him  by  virtue  of  his  office  over  to 
the  county  treasurer  once  in  every  thirty  days  (Hill's  Ann. 
Laws,  §  2797),  and,  he  not  having  done  so,  the  presump- 
tion that  official  duty  has  been  regularly  performed  is  over- 
come, and  therefore  it  will  not  be  presumed  that  the  money 
is  still  in  his  hands,  but  rather  that  the  officer  suffered 
default,  and  consequently  converted  the  funds  on  hand 
whenever  and  at  the  time  he  failed  to  comply  with  the 
statute.  Such,  however,  is  not  necessarily  the  proper  de- 
duction in  the  premises.  The  statute  was  enacted  for  the 
benefit  of  the  county,  and  for  its  protection  in  requiring 
frequent  settlements  on  account  of  public  moneys  received 
for  its  use  and  benefit,  which  in  no  way  affects  the  sure- 
ties of  the  tax  collector :  United  States  v.  Kirkpatrick,  22 
U.  S.  (9  Wheat.)  720;  United  States  v.  Vanzandt,  24  U.  S. 
(11  Wheat.)  18;  United  States  v.  Nicholl,  25  U.  S.  (12 
Wheat.)  505;  Board  of  Supervisors  v.  Otis,  62  N.  Y.  88; 
Crawn  v.  Commonwealth,  84  Va.  282  (4  S.  E.  721,  10  Am. 
St.  Rep.  839);  Bush  v.  Johnson  Company,  48  Neb.  1  (66 
N.  W.  1023,  32  L.  R.  A.  223,  58  Am.  St.  Rep.  673).  Again, 
the  undertaking  is  designed  to  secure  the  county  from  loss 
by  reason  of  official  delinquency  of  the  collector,  and  not 
against  his  violation  of  this  statute  in  failing  to  make  the 
periodical  settlements :  Com^missioners  of  Waseca  v.  Shee- 
han,  42  Minn.  57  (43  N.  W.  690,  5  L,  R,  A,  785). 
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5.  While  a  failure  of  the  officer  to  make  the  settlement 
once  in  every  thirty  days,  if  funds  have  been  collected, 
would  constitute  a  default  in  the  regular  compliance  with 
the  statute,  for  which  he  is  subject  to  punishment,  and 
affords  some  evidence  upon  which  to  base  an  inference 
that  he  did  not  then  have  the  proper  funds  on  hand,  yet 
it  would  not  of  itself  afford  evidence  of  a  default  by  a  con- 
version thereof  which  the  law  would  deduce  from  the  fact. 
In  other  words,  it  does  not  follow  that,  because  the  officer 
has  failed  to  make  the  periodical  settlements  required  by 
law,  he  has  converted  such  money  as  he  may  have  had  on 
hand  to  his  own  use.  The  presumption  will  still  obtain 
that  he  yet  has  the  money  on  hand,  rather  than  that  he 
has  committed  the  more  grievous  offense  of  embezzlement, 
and  the  burden  is  upon  the  sureties  to  show  a  prior  defal- 
cation :  Kelly  v.  State,  25  Ohio  St.  567  ;  District  Tp.  of  Fox 
V.  McCord,  54  Iowa,  346  (6  N.  W.  536);  Pine  County  v. 
Willard,  39  Minn.  125  (12  Am.  St.  Rep.  622, 1  L.  R.  A.  118, 
39  N.  W.  71);  Bruce  v.  United  States,  58  U.  S.  (17  How.) 
437. 

6.  The  presumption  is  not  conclusive,  but  disputable, 
and  disputable  presumptions  may  be  overcome  by  other 
evidence,  direct  or  indirect :  B.  &  C.  Comp.  §  786.  *'  Direct 
evidence"  is  defined  to  be  "that  which  proves  the  fact  in 
dispute  directly,  without  an  inference  or  presumption,  and 
which  in  itself,  if  true,  conclusively  establishes  that  fact": 
B.  &  C.  Comp.  §  684.  Indirect  evidence  consists  of  infer- 
ences and  presumptions.  "An  inference  is  a  deduction 
which  the  reason  of  the  jury  makes  from  the  facts  proved, 
without  an  express  direction  of  the  law  to  that  effect,"  and 
"a  presumption  is  a  deduction  which  the  law  expressly 
directs  to  be  made  from  particular  facts":  B.  &.  C.  Comp. 
§§  782-784.  These  definitions  are  both  elementary  and 
statutory.  Now,  the  court  told  the  jury  that  the  presump- 
tion that  Neilon  had  the  money  previously  collected  in  his 


22  Lake  County  v.  Neilon.  [44  Or. 

hands  at  the  time  the  undertaking  was  given  could  not  be 
overcome  by  mere  inferences ;  that  they  could  not  infer 
that  he  did  not  have  the  money,  but  that  the  presumption 
might  be  overcome  by  a  showing  directly  and  positively 
that  the  money  had  been  lost  or  had  been  expended  in 
some  way,  or  in  some  manner  passed  out  of  his  hands. 
This  is  equivalent  to  saying  that  the  presumption  could 
only  be  overcome  by  direct,  but  not  by  indirect,  evidence, 
and  in  this  the  trial  court  was  in  error. 

There  was  evidence,  as  we  gather  from  the  record,  tend- 
ing to  show  that  Neilon  failed  to  make  the  periodical  set- 
tlements with  the  county  treasurer  as  required  by  law ; 
that  he  made  false  entries  on  the  backs  of  the  stubs  of  re- 
ceipts, indicating  that  all  the  money  collected  to  the  time 
of  issuing  such  receipts  had  been  covered  into  the  treasury; 
and  that  the  full  amount  of  money  which  he  should  have 
had  on  hand  from  time  to  time  after  making  settlements 
with  the  county  treasurer  was  not  in  the  place  where 
Neilon  usually  kept  the  funds.  All  these  matters  of  evi- 
dence indicate  the  existence  of  circumstances  pertinent 
for  the  jury's  consideration,  as  indirectly  bearing  upon 
the  question  whether  Neilon  had  the  funds  previously  col- 
lected on  had  at  the  time  of  the  undertaking,  or  had  there- 
tofore disposed  of  them  for  his  own  use,  and  actually  em- 
bezzled them.  If  they  were  so  disposed  of,  and  not  then 
in  his  possession  or  under  his  control  so  as  to  be  forth- 
coming, the  sureties  would  not  be  liable  therefor,  unless 
the  same  or  some  part  thereof  had  been  subsequently  re- 
placed by  him,  and  then  for  such  part  only  as  had  been 
so  restored.  What  we  mean  to  say  is  this  :  That  for  all 
moneys  embezzled  prior  to  the  execution  of  the  undertak- 
ing, and  not  then  restored  to  his  possession  so  as  to  be 
forthcoming,  the  sureties  would  not  be  liable ;  but  if  any 
part  of  those  funds  had  been  restored  subsequent  to  the 
giving  of  the  undertaking,  even  if  they  were  again  ab- 
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stracted,  the  sureties  would  be  rendered  liable  for  such 
part  as  is  embraced  within  the  terms  of  their  obligation : 
Pine  County  v.  Willard,  39  Minn.  125  (1  L.  R.  A.  118, 
12  Am.  St.  Rep.  622,  39  N.  W.  71).  We  are  thus  explicit 
in  view  of  the  allegation  of  the  complaint,  namely,  "that, 
of  the  suras  so  paid  in  between  the  said  dates,  the  sum  of 
$1,224.03  was  collected  by  the  said  Neilon  prior  to  the  exe- 
cution of  the  said  bond,  but  was  by  him  deposited  after 
the  execution  thereof."  What  the  evidence  upon  this  sub- 
ject was,  we  do  not  presume  to  indicate ;  but  as  there  was 
evidence  pertinent  to  go  to  the  jury,  from  w^hich  an  infer- 
ence might  be  deducible  that  the  funds  previously  col- 
lected, or  some  part  thereof,  had  been  embezzled  prior  to 
the  giving  of  the  undertaking,  and  that  as  such  evidence  has 
been  practically  taken  away  from  them,  we  are  constrained 
to  reverse  the  judgment  of  the  trial  court  and  award  a  new 
trial.  Reversed. 


Decided  16  November,  190S. 

SCHMIDTKE  v,  KELUSB. 

[78  Pac.  832,  74  P»c.  222.] 

Dismissing  Appeal— Nature  of  Pboceedinq. 

1.  Where  a  cause  was  Instituted  as  an  action  at  law,  a  Jury  waived,  findings 
of  fact  and  law  made  by  the  court.  Judgment  rendered,  and  a  bill  of  exceptions 
settled  as  in  an  action  at  law,  it  will  on  appeal  be  sufficiently  regular  for  the  ap- 
pellant to  file  the  first  brief  as  if  It  were  an  action  at  law,  and  he  will  be  allowed 
to  file  the  evidence  as  if  the  cause  were  in  equity,  which  question  the  court  will 
not  determine  on  a  motion  to  dismiss  the  appeal. 

Boundaries— Monuments  Control  Distances. 

2.  In  determining  the  boandarles  of  land  which  is  part  of  an  original  govern- 
ment survey,  the  courses  and  distances  designated  by  the  field  notes  must  give 
way  to  the  monuments  marking  the  original  survey,  when  their  location  can  be 
ascertained. 

Rejecting  Part  of  Description  in  Deed. 

8.  In  construing  deeds  it  Is  sometimes  necessary  to  reject  part  of  the  descrip- 
tion in  order  to  make  sense  or  to  carry  out  the  obvious  intention  of  the  parties, 
and  it  may  be  done  if  there  remains  enough  to  show  the  intention  and  preserve 
the  grant. 

Tender— Estoppel  on  Changing  Oround  of  Refusal. 

4.  A  vendee  of  land  having  refused  a  tendered  deed  solely  because  the  vendor 
did  not  have  a  title,  will  not  be  permitted,  when  sued  for  his  breach  of  contract, 
to  ftirther  object  that  the  description  in  the  deed  is  incorrect,  where  the  land  in 
question  is  conveyed,  though  with  additional  property  not  meant  to  be  sold. 
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From  Clackamas :   Thomas  A.  McBridb,  Judge. 

This  was  an  action  by  Gottleib  Schmidtke  and  others 
against  George  Keller.  Plaintiffs  had  judgment,  and  de- 
fendant appealed.  Respondent  moved  to  dismiss  the  ap- 
peal, whereupon  appellant  moved  for  a  rule  to  bring  up 
the  evidence.  After  a  disposal  of  these  motions,  and  a 
further  one  to  determine  whether  the  proceeding  was  at 
law  or  in  equity,  the  appeal  was  heard  on  its  merits. 

Motion  to  Dismiss  Overruled. 
Motion  for  Rule  Granted. 

Affirmed. 

On  Motion  for  Rule  to  Certify  up  Evidence. 
On  Motion  to  Dismiss  Appeal. 

Mr.  C.  D,  Latourette  for  the  motion  for  a  rule. 

Mr.  J.  C.  Moreland  for  the  motion  to  dismiss. 

Per  Curiam.  The  transcript  was  filed  in  this  case  May 
13,  and  the  abstract  June  11, 1903,  but  no  briefs  have  been 
filed  by  either  party.  Subsequently  the  appellant  filed  a 
motion  **for  an  order  determining  the  character  of  this 
proceeding,  designating  which  party  shall  file  the  first 
brief."  On  June  30th  the  respondents  moved  to  dismiss 
the  appeal  for  the  reasons  ( 1 )  that,  if  the  cause  is  an  action 
at  law,  the  appellant  has  failed  to  file  his  brief  within  the 
time  required  by  the  rules  of  this  court;  and  (2)  if  it  is 
a  suit  in  equity,  he  has  failed  to  file  the  evidence  in  the 
cause  in  this  court.  Thereupon  the  appellant  filed  a  coun- 
ter motion,  asking  leave  of  the  court  to  bring  up  the  evi- 
dence. The  arguments  of  counsel  on  the  presentation  of 
these  motions  were  directed  principally  to  the  question  of 
whether  the  case  was  an  action  at  law  or  a  suit  in  equity. 
This  determined,  it  would  be  plain  as  to  who  should  file 
the  first  brief.  But,  without  deciding  as  to  the  nature  of 
the  controversy,  it  is  enough  for  the  determination  of  the 
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matter  before  us  to  say  that  the  cause  was  instituted  as  an 
action  at  law, a  jury  waived,  findings  of  fact  and  law  made 
by  the  court,  judgment  rendered,  and  a  bill  of  exceptions 
presented  and  settled  as  if  it  was  of  that  character ;  and  it 
will  be  suflBciently  regular  for  the  appellant  to  file  the  first 
brief.  He  may  have  leave  also  to  file  the  evidence  in  this 
court,  and  a  rule  upon  the  clerk  of  the  circuit  court  to  send 
it  up,  so  that  he  may  be  prepared  to  meet  an  attack  from 
either  quarter.  The  question  as  to  the  nature  of  the  pro- 
ceeding, of  which  the  parties  seem  to  be  in  doubt,  is  one 
to  be  determined  upon  the  merits,  if  vital  to  the  cause, 
and  should  not  be  disposed  of  until  after  due  deliberation, 
upon  a  full  hearing  in  the  regular  way.  But,  inasmuch 
as  appellant's  primary  motion  seems  to  have  been  inter- 
posed in  entire  good  faith,  the  respondent's  motion  to 
dismiss  will  be  overruled.  Let  an  order  be  entered  in 
accordance  with  this  opinion. 

Rule  Granted  ;  Motion  to  Dismiss  Overruled. 

On  the  Merits. 

For  appellant  there  was  a  brief  over  the  names  of  Robert 
A.  MiUer  and  C.  D.  &  D.  C.  Latourette^  with  an  oral  argu- 
ment by  Mr.  C  D,  Latourette, 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr,  Julius  C.  Moreland. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

1.  This  case  seems  to  have  been  instituted  as  an  action 
at  law  to  recover  the  purchase  price  named  in  a  mutual 
agreement  entered  into  between  the  parties,  whereby  the 
plaintiffs,  for  the  consideration  of  $167.50,  to  be  paid  by 
the  defendant  on  or  before  the  6th  day  of  February,  1902, 
agreed  to  convey  to  him  at  the  same  time  a  piece  of  real 
property  containing  four  and  one-half  acres,  definitely  de- 
scribed in  said  agreement.    Plaintiffs  allege  a  tender  of  the 
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deed,  its  refusal  and  deposit  in  the  court  below  for  defend- 
ant, and  demand  judgment  for  the  amount  of  such  con- 
sideration. A  jury  was  waived,  and  a  trial  had  before  the 
court,  findiags  of  facts  and  law  made,  judgment  rendered, 
and  a  bill  of  exceptions  allowed  and  settled  as  in  an  action. 
Plaintiffs  having  been  successful,  the  defendant  appeals; 
and,  having  obtained  a  rule  on  -the  clerk  of  the  circuit 
court,  and  procured  the  certification  of  the  entire  evidence 
to  this  court,  he  now  contends,  as  his  major  premise,  that 
the  proceeding  is  in  equity  to  compel  the  specific  perform- 
ance of  the  contract  set  up  in  the  complaint,  and  is  not  an 
action  at  law.  As  we  have  concluded  that  the  result  of  the 
adjudication  by  the  trial  court  must  be  affirmed  in  either 
event,  we  will  take  the  premise  for  granted,  but  without 
deciding  the  point,  and  discuss  the  matter  as  if  in  a  forum 
of  equity.  But  two  questions  are  presented :  (1)  Whether 
the  plaintiffs  are  the  owners  of  the  tract  in  question,  so  as 
to  be  able  to  convey  the  same  to  the  defendant  by  good 
and  sufficient  deed  ;  and  (2)  whether  the  deed  so  tendered 
is  sufficient  to  convey  the  premises. 

2.  The  first  depends  upon  whether  under  the  proofs  the 
tract  lies  within  the  boundaries  of  the  William  G.  and 
Sally  C.  Poppleton  donation  land  claim,  situate  in  town- 
ship 3  north,  range  2  west;  and  this  depends,  again,  upon 
the  location  of  the  true  south  boundary  line  thereof.  The 
claim  is  described  as  beginning  at  the  northeast  corner  of 
said  section  16,  and  running  thence  east  50  chains  and  55 
links ;  thence  south  33  chains ;  thence  west  20  chains,  10 
links ;  thence  north  3  chains ;  thence  west  84  chains  and 
50  links;  thence  north  30  chains;  and  thence  east  53 
chains  and  84  links,  to  the  place  of  beginning — contain- 
ing 319.53  acres.  Mr.  Thomas  S.  Wilkes,  who  is  conceded  to 
be  a  competent  surveyor,  was  called  as  a  witness  in  the  case 
with  reference  to  such  south  boundary.  He  made  two  sur- 
veys, whereby  he  located  a  portion  of  the  line  sufficient  to 
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determine  whether  the  tract  in  controversy  lies  within  the 
claim.  He  testifies,  in  substance,  that  he  began  at  the 
northwest  corner  of  the  claim,  and  ran  south  for  the  pur- 
pose of  locating  the  southwest  corner,  but  could  not  find 
it  at  thirty  chains,  as  denoted  by  the  call.  Continuing 
south,  however,  three  chains  and  sixty-five  links  further, 
he  found  bearing  trees  from  which  he  located  the  true 
southwest  corner,  ^he  bearing  trees  consisting  of  a  dead 
cedar  fifty  inches  in  diameter,  containing  illegible  frag- 
ments of  the  government  marks  thereon,  they  having  been 
burned  over,  and  another  cedar,  thirty  inches  in  diameter, 
with  burned-out  marks,  not  decipherable ;  that  he  ran  east 
from  there  on  a  random  line,  preliminary  to  a  location  of 
the  south  boundary,  and  at  thirty -nine  chains  and  sixty 
links  from  the  section  line  between  sections  15  and  16  he 
found  bearing  trees,  and  located  the  true  corner  at  that 
point,  where  he  found  an  ash  bearing  tree  and  the  stump 
of  another  ash,  and,  as  his  recollection  serves  him,  a  part 
of  an  old  stake.  From  this  and  a  prior  survey  he  made  a 
plat  of  the  claim,  which  was  offered  in  evidence,  and  is 
here  in  the  record,  showing  the  true  south  boundary  and 
the  location  of  the  tract  in  question,  which  appears  there- 
from to  lie  to  the  north  of  said  south  boundary,  and  wholly 
within  the  Poppleton  claim.  There  is  no  evidence  to  dis- 
pute or  contradict  this  in  any  way,  while  the  testimony  of 
John  Schmidtke  affords  material  corroboration.  From 
this  record  it  is  reasonably  certain  that  Wilkes  found  the 
original  monuments  as  located  upon  the  ground  by  the 
government  surveyors,  and  made  his  location  of  the  south 
boundary  line  accordingly.  He  also  testifies  that  in  run- 
ning the  line  he  followed  blazes  found  on  the  trees  along 
the  way,  which  is  some  indication  as  to  where  the  line  was 
actually  marked  upon  the  ground.  The  location  of  the 
monuments  marking  the  original  government  survey  hav- 
ing been  ascertained,  the  courses  and  distances  as  desig- 
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nated  by  the  field  notes,  must  yield  to  them :  Van  Dusen 
V.  Shively,  22  Or.  64  (29  Pac.  76);  Kanne  v.  0%,  25  Or. 
531, 537  (36  Pac.  537).  And  this  rule  having  been  applied 
by  Wilkes  in  locating  said  south  boundary,  we  must  con- 
clude that  plaintiffs  are  invested  with  the  title  of  the  tract 
in  dispute,  and  consequently  are  able  to  give  a  good  and 
sufficient  conveyance  therefor. 

3.  As  to  the  second  question,  the  third  and  fourth  calls  in 
the  deed  tendered  and  now  in  court  areas  follows :  "  Thence 
north  10  rods  to  the  northeast  corner  of  Schmidtke's  said 
land ;  thence  west  67  rods,  more  or  less,  to  the  place  of 
beginning."  It  was  evidently  intended  that  the  third  call 
should  run  north  ten  rods  to  the  southeast  corner,  instead 
of  the  northeast  corner,  of  Schmidtke's  said  land,  the  latter 
point  being  thirty  chains  still  further  north ;  but,  when 
the  last  or  fourth  course  or  call  is  carried  to  the  place  of 
beginning,  the  boundaries  close,  so  that  the  tract  in  ques- 
tion is  included,  at  any  rate,  within  the  boundaries  con- 
tained in  the  deed,  thus  affording  a  good  conveyance  of 
the  title,  notwithstanding  they  circumscribe  too  much  area. 

4.  When  the  deed  was  tendered,  the  defendant  based  his 
sole  objection  thereto  upon  the  want  of  title  in  the  plain- 
tiffs, and  it  was  not  until  the  case  was  brought  on  for  trial 
that  he  made  the  specific  objection  to  the  incorrectness  of 
the  description  ;  and,  in  view  of  the  fact  that  he  is  getting, 
at  any  rate,  a  conveyance  of  the  premises  involved,  he 
should  not  now  be  permitted,  in  a  court  of  equity,  to  urge 
such  incorrectness  of  description  to  defeat  plaintiffs'  cause. 
And  even  if  we  were  looking  into  the  case  from  the  stand- 
point of  a  court  of  law,  the  findings  of  the  trial  court  would 
be  equally  as  effectual  to  conclude  him  upon  the  subject. 

Affirmed. 
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Decided  23  November,  1903. 

GUIZE  I'.  FBOST. 

[74Pac.83e.] 

Waters— Extent  of  Right  of  Prior  Afpropriator. 

1.  A  prior  appropiiator  of  water  for  Irrigation  purposes  is  entitled  to  divert 
and  use  a  quantity  of  water  Hufflclent  to  properly  irrigate  bis  tillable  land,  if  he 
prosecutes  the  cultivation  thereof  with  reasonable  diligence. 

Quantity  of  Water  Awarded  and  Conditions  Thereof. 

2.  In  this  case  a  decree  in  plaiutlfTs  favor  for  fifty  inches  of  water  Is  reluc- 
tantly affirmed,  but  it  will  be  measured  at  the  head  of  bis  ditch  and  under  a  four 
inch  pressure,  after  he  has  made  his  dam  water  tight  and  sufficiently  high  to 
create  the  necessary  head. 

From  Grant:  Morton  D.  Clifford,  Judge. 

Suit  by  Bascom  Glaze  against  Herman  Frost  to  restrain 
the  diversion  of  certain  waters,  resulting  in  a  decree  for 
plaintiff,  from  which  defendant  appeals.  Submitted  on 
briefs  under  rule  16.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Hicks 
&  Davis. 

For  respondent  there  was  a  brief  over  the  name  of  /.  E. 
Marks. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  enjoin  the  diversion  of  the  water  ^of 
Squaw- Creek,  a  nonnavigable  stream,  which  rises  in  the 
Blue  Mountains,  in  Wheeler  County,  flows  in  a  well-defined 
channel  in  an  easterly  direction  through  defendant's  land 
in  that  county,  and  through  plaintiff's  in  Grant  County. 
In  the  winter  of  1891  Squaw  Creek  flowed  wholly  through 
government  land,  and,  the  water  thereof  not  having  been 
appropriated,  one  Ebon  Officer  diverted  water  therefrom 
by  means  of  a  ditch,  and  appropriated  it  to  irrigate  a  home- 
stead of  160  acres,  upon  which  he  filed,  and,  having  made 
proof  of  his  entry  and  received  a  final  certificate,  he  exe- 
cuted a  deed  of  the  premises  to  F.  M.  Templeton  and  W.  P. 
Prophet,  from  whom  the  title  by  mesne  conveyances  be- 
came vested  in  the  plaintiff.    The  region  through  which 
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Squaw  Creek  flows  is  arid,  and  without  irrigation  the  land 
usually  yields  no  crops,  but  with  it  excellent  harvests  are 
realized.  In  the  early  spring  the  banks  of  this  stream  are 
kept  well  filled  until  the  snow  in  the  mountains  has  melted, 
when  the  water  recedes,  and  about  the  first  of  July  they 
become  nearly  empty,  and  so  continue  until  the  fall  rains 
begin.  The  defendant,  in  the  summer  of  1892,  having 
taken  a  homestead  about  three  miles  above  plaintiff's  prem- 
ises, constructed  a  ditch  from  Frank's  Creek,  a  tributary 
to  Squaw  Creek,  and  appropriated  water  therefrom  for  irri- 
gation, and  thereafter  also  appropriated  water  from  the  lat- 
ter creek  for  the  same  purpose.  This  suit  was  instituted 
August  25, 1902,  plaintiff  alleging  that  his  predecessors  in 
interest  made  a  prior  appropriation  of  all  the  water  of 
Squaw  Creek,  and  that  the  defendant  unlawfully  diverts 
the  same  and  prevents  it  from  flowing  to  the  head  of  his 
ditch,  to  his  damage  in  the  sum  of  $100.  The  answer 
denies  the  material  allegations  of  the  complaint,  and  avers 
that  the  defendant,  having  settled  upon  his  land  in  June, 
1892,  immediately  appropriated  50  inches  of  water  from 
Squaw  Creek  and  about  10  inches  from  Frank's  Creek  for 
tl^e  irrigation  thereof.  For  a  further  defense  it  is  alleged 
that  he  has  used  the  waters  from  these  streams  adversely 
for  more  than  10  years  prior  to  the  commencement  of  this 
suit.  The  reply  having  denied  the  allegations  of  new  mat- 
ter in  the  answer,  a  trial  was  had,  resulting  in  a  decree  that 
plaintiff  is  entitled  to  50  inches  of  water  from  Squaw  Creek, 
miner's  measure,  at  the  head  of  his  ditch,  and  the  defend- 
ant to  10  inches  from  Frank's  Creek,  perpetually  enjoining 
him  from  interfering  with  the  flow  of  the  quantity  so 
awarded,  and  he  appeals. 

An  examination  of  the  testimony  conclusively  shows 
that  plaintiff's  predecessors  in  interest  made  a  valid  prior 
appropriation  of  water  from  Squaw  Creek,  which  they  con- 
tinuously used  in  irrigating  the  land  now  owned  by  plain- 
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tiff,  and,  this  being  so,  the  only  question  to  be  considered 
is  the  measure  to  which  he  is  entitled. 

The  plaintiff,  as  a  witness  in  his  own  behalf,  testifies  that 
his  cultivated  land  consists  of  about  20  acres ;  that  in  the 
dry  season  his  ditch  could  carry  all  the  water  in  Squaw 
Creek,  which  does  not  then  exceed  50  inches,  miner's 
measurement,  which  quantity  he  needs  properly  to  irrigate 
his  crops.  His  witness  Charles  Johnson  corroborates  him 
in  this  respect,  and  testifies  that  all  the  water  of  Squaw 
Creek  is  necessary  to  irrigate  plaintiff's  agricultural  land, 
which  consists  of  20  acres  of  alfalfa.  Clarence  Johnson, 
another  witness  for  plaintiff,  having  testified  that  he  had 
experience  in  irrigating,  was  asked  what  amount  of  water 
would  be  required  to  raise  a  crop  on  the  tillable  lands  of 
Bascom  Gaze,  and  replied  :  "Well,  I  would  not  want  to  start 
in  with  less  than  two  and  one-half  miner's  inches."  This 
answer  evidently  refers  to  the  quantity  of  water  required 
to  irrigate  an  acre  of  land,  and  his  testimony  is  not  con- 
tradicted in  any  manner,  and,  though  it  is  possible  that  an 
acre  of  land  might  at  first  require  two  and  one-half  inches 
of  water  to  irrigate  a  crop  of  alfalfa,  as  intimated,  it  seems 
altogether  improbable  that  such  a  quantity  is  necessary  for 
that  purpose  during  the  entire  irrigating  season.  No  min- 
ing engineer  or  other  competent  person  was  called  to  ex- 
press an  opinion  in  respect  to  the  amount  of  water  required 
to  irrigate  land  in  the  vicinity  of  Squaw  Creek  similar  to 
that  owned  by  plaintiff,  and,  though  the  witnesses  appear- 
ing for  him  had  used  water  for  that  purpose,  they  did  not 
seem  to  know  how  to  measure  it.  It  is  generally  conceded 
that  under  a  six-inch  pressure  an  aperture  one  inch  square, 
having  little  or  no  friction  and  a  sufficient  fall  below,  will 
discharge  about  one  and  one-half  cubic  feet  of  water  per 
minute,  or  2,160  cubic  feet  in  a  day.  An  acre  contains 
43,560  square  feet,  and  if  it  be  assumed  that  the  land  is 
level,  and  the  water  does  not  evaporate  and  is  not  absorbed, 
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to  cover  that  area  one  foot  in  depth  would  require  twenty 
and  one-sixth  days.  The  testimony  shows  that  the  water 
in  Squaw  Creek  generally  recedes,  so  that  about  July  1st 
of  each  year  there  is  a  scarcity,  which  usually  extends  until 
some  time  in  October.  If  it  be  admitted,  however,  that 
the  drought  continues  only  eighty  and  two-thirds  days,  or 
from  July  1st  to  September  19th,  and  one  inch  of  water 
constantly  flows,  under  the  circumstances  adverted  to,  it 
would,  in  that  time,  accumulate  to  a  depth  of  four  feet,  and 
a  permanent  discharge  of  two  and  one-half  inches  would, 
under  the  same  conditions,  cover  an  acre  of  land  to  the 
depth  of  10  feet.  That  it  requires  such  a  quantity  of  water 
to  irrigate  alfalfa  or  any  other  crop  is  unreasonable,  and 
the  computation  here  given  demonstrates  that  the  wit- 
nesses truthfully  testified  that  they  did  not  understand  the 
method  of  measuring  water. 

1.  The  plaintiff,  having  a  prior  right  of  appropriation, 
is  entitled  to  divert  and  use  a  quantity  of  water  sufficient 
properly  to  irrigate  his  tillable  land,  if  the  cultivation 
thereof  has  been  prosecuted  with  reasonable  diligence: 
Cole  V.  Logan,  24  Or.  304  (33  Pac.  568). 

2.  The  testimony  shows  how  much  land  he  has  in  cul- 
tivation, but  it  does  not  disclose  whether  or  not  he  has 
any  more  that  could  be  irrigated  by  water  from  Squaw 
Creek,  and  the  quantity  awarded  him  must,  therefore, 
have  been  based  upon  his  present,  and  not  upon  his 
future,  requirements.  He  testifies,  as  a  witness  in  his  own 
behalf,  that  his  ditch  is  about  of  a  given  width  and  depth, 
and  that  in  the  dry  season  it  is  capable  of  carrying  all  the 
water  that  flows  in  the  stream,  which  quantity  he  can  use 
without  waste.  The  amount  of  water  to  which  an  appro- 
priator  is  entitled  may  occasionally  be  determined  by  the 
capacity  of  his  ditch  at  its  smallest  part  {Coventon  v.  Sen- 
ferty  23  Or.  548,  32  Pac.  508);  but,  as  it  does  not  appear 
that  an  accurate  measurement  was  ever  made  of  plaintiff's 
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ditch  at  any  place,  his  testimony  in  relation  thereto  is 
insufficient  upon  which  to  base  a  decree.  The  testimony 
of  Clarence  Johnson  in  respect  to  the  quantity  of  water  so 
required  not  having  been  contradicted  by  the  defendant, 
the  court,  undoubtedly  considering  that  20  acres  was  the 
limit  of  plaintiff's  cultivated  land  requiring  irrigation, 
and,  computing  two  and  one-half  miner's  inches  per  acre 
as  the  measure  to  which  he  was  entitled,  was  compelled 
to  award  him  50  inches,  and  in  this  conclusion  we  reluc- 
tantly concur.  The  decree  perpetually  enjoins  the  defend- 
ant from  preventing  less  than  50  inches  of  water,  miner's 
measurement,  from  flowing  in  the  creek  to  the  head  of 
plaintiff's  ditch,  but  it  does  not  provide  where  that  quan- 
tity shall  be  measured,  or  prescribe  what  shall  constitute 
a  miner's  inch  of  water. 

It  appears  from  the  transcript  that  plaintiff's  brother 
owns  land  at  the  mouth  of  Squaw  Creek,  which  he  irri- 
gates with  water  diverted  from  that  stream  at  a  point  below 
the  head  of  plaintiff's  ditch.  The  plaintiff  having  testified 
that  some  water  seeps  through  the  dam  built  below  his 
point  of  diversion,  it  is  evident  that  the  greater  the  quan- 
tity of  water  escaping  the  more  advantageous  it  is  to  his 
brother.  The  latter  testifies,  however,  that  when  the  plain- 
tiff irrigates  his  land  as  he  should  no  water  remains  for 
him.  Fred  Officer,  a  witness  called  by  the  defendant,  tes- 
tified that  the  water  of  Squaw  Creek,  properly  used,  would 
be  sufficient,  in  ordinary  seasons,  to  irrigate  the  lands  of 
the  plaintiff  and  the  defendant.  In  view  of  this  testimony, 
we  conclude  that  the  water  decreed  plaintiff  should  be 
measured  at  the  head  of  his  ditch,  and  as  it  appears  that 
his  dam  leaks,  and  that  the  seepage  therefrom  benefits  his 
brother  to  the  detriment  of  the  defendant,  he  will  be  re- 
quired, before  he  is  entitled  to  the  quantity  awarded  him, 
to  erect  and  maintain  a  tight  dam  of  sufficient  height  to 
raise  the  water  in  his  ditch  to  the  required  head ;  and,  as 

44  Ob. — 8. 


r 


r 


44     84 
44    578 


34  Gold  Ridqe  Min.  Co.  v.  Tallmadge.        [44  Or. 

the  decree  is  silent  as  to  what  coutitutes  a  miner's  inch  of 
water,  we  conclude,  in  view  of  the  great  quantity  awarded, 
that  it  should  be  measured  under  a  pressure  of  four  inches. 
The  decree,  with  the  additions  thereto  as  hereinbefore 
specified,  will  be  affirmed,  each  party  to  pay  his  own  costs 
in  this  court.  *  Affirmed. 


Decided  2S  November,  1003;  rehearing  denied  2  March,  1904. 

GOLD  BIDGE  MINING  00.  v.  TALLMADGE. 

[74Pac.82S.] 


i'44        34  Contract  fob  Mining  Water— Implied  Warranty.* 

1^       3^  1.  This  case  aflbrds  an  Illustration  of  the  rule  that  an  article  contracted  to  be 

supplied  for  a  particular  purpose  known  to  the  vendor  is  impliedly  warranted  as 
reasonably  fit  for  the  purpose  Intended. 

Plaintiff  sought  to  obtain  from  defendant  water  for  use  at  its  mine,  and  ap- 
plied to  him  to  extend  his  ditch  so  as  to  supply  the  water.  The  parties  entered 
into  a  written  contract  whereby  plaintiff  agreed  to  construct  the  ditch,  and  in 
payment  thereof  defendant  agreed  to  deliver,  through  and  by  such  appliances  as 
he  might  adopt,  at  least  a  specified  number  of  miner's  inches  of  "first  or  second 
water  to  and  at  the  placer  mines"  of  plaintiff,  and  to  maintain  the  supply  of  water 
continuously,  so  long  as  the  water  would  fiow  in  the  ditch,  until  plaintiff  should 
be  fully  repaid.  The  term  "second  water,"  as  shown  by  the  undisputed  testimony, 
meant  water  that  was  used  by  a  lower  mining  proprietor  after  it  had  been  used  by 
an  upper  one  for  mining  purposes,  and  water  once  used  could  not  again  be  suc- 
cessftilly  used  until  the  tailings  and  soil  carried  with  it  had  been  removed  by 
settling  dams  or  otherwise.  Held,  that  defendant,  having  agreed  to  deliver  to 
plaintiff  water  to  be  used  for  mining  purposes,  was  obliged  to  provide  the  neces- 
sary dams  for  removing  the  debris,  the  law  implying  on  his  part  a  warranty  that 
when  the  water  was  delivered  it  should  at  least  not  be  unfit  for  the  purpose  re- 
quired. 

Implied  Waiver  of  Compliance  With  Contract  by  Use. 

2.  The  purchaser  of  an  article  warranted  fit  for  his  use  does  not  waive  objections 
to  the  article  by  using  it,  where  such  use  is  under  protest  and  under  a  promise  of 
the  vendor  to  make  it  as  required. 

From  Union:    Robert  Eakin,  Judge. 

Suit  by  the  Gold  Ridge  Mining  Co.  against  F.  W.  and 
L.  W.  Tallmadge  to  foreclose  a  lien  on  a  ditch.  There  was 
a  successful  defense  of  breach  of  contract,  and  plaintiff 
appealed .  Reversed. 


*NoTE.— 8ee  note.  Implied  Warranty  of  Fitness  of  Property  Bought  for  Special 
Purposes,  in  22  L.  R.  A.  lOT.— Reporter. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
to  this  effect  by  Mr,  Thos,  H.  Crawford  : 

The  agreement  of  the  defendant  in  this  case  to  deliver 
second  water  to  and  at  plaintiff *s  placer  mines  on  Thorn 
Gulch  by  such  means  as  he  might  adopt  implied  that 
when  the  water  was  delivered,  if  second  water,  it  would 
be  reasonably  fit  and  suitable,  as  second  water,  for  placer 
mining  purposes,  the  purposes  for  which  it  was  contem- 
plated by  the  parties  that  the  water  should  be  used  by 
plaintiff:  Merchants^  &  if.  Sav.  Bank  v.  Fraze,  9  Ind.  App. 
161  (53  Am.  St.  Rep.  341, 36  N.  E.  378);  Bushman  v.  Taylor, 
2  Ind.  App.  12  (50  Am.  St.  Rep.  228,  28  N.  E.  97);  Conantv. 
National  SL  Bank,  121  Ind.  323  (22  N.  E.  250);  Brenton  v. 
Davis,  8  Ind.  (8  Blackf.)  317  (44  Am.  Dec.  769);  Gurney 
v.  Atlantic  Ry.  Co.  58  N.  Y.  358 ;  McCaa  v.  Elam  Drug  Co. 
114  Ala. 74(62  Am. St. Rep. 88, 21  So. 479);  Swett  y.Shum- 
way,  102  Mass.  365  (3  Am.  Rep.  471);  Morse  v.  Moore,  83 
Me.  473  (13  L.R.A.224,  23  Am.  St.  Rep.  783,  22  Atl.362); 
MilUr  v.  Moore.  83  Ga.  684  (6  L.  R.  A.  374.  20  Am.  St.  Rep. 
329, 10  S.  E.  360);  Fox  v.  Stockton  CH.&A.  Wks.  83  Gal.  33 
(23  Pac.  295). 

Every  placer  miner  must  crib  and  care  for  his  mining 
tailings  upon  his  own  ground  or  upon  ground  that  he  has 
in  manner  known  to  the  law  acquired  the  right  to  appro- 
priate and  use  for  such  purpose.  A  contract  to  furnish 
second  water  to  a  miner  lower  down  on  the  same  gulch 
cannot  be  construed  into  a  grant  of  the  latter's  mining 
claim  for  a  tailings  dump  for  the  former,  nor  a  license  to 
dump  his  tailings  on  the  latter's  mining  claims :  Fitzpatrick 
V.  Montgomery,  20  Mont.  191(63  Am.  St.  Rep.  622,  50  Pac. 
416);  Hobbs  \\  Amador, etc.  Canal  Co,  66  Cal.  161;  Lincoln 
V.  Rogers,  1  Mont.  217;  Nelson  v.  O'Neal,  1  Mont.  284;  Hill 
V.  Smith,  27  Cal.  476;  Levanoni  v.  Miller,  34  Cal.  21  (91  Am. 
Dec.  692);  Esmond  v.  Chew,  15  Cal.  137;  Columbus, etc.  Iron 
Co,  V.  Tucker,  48  Ohio  St.  41  (29  Am.  St.  Rep.  528, 12  L.  R. 
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A.  577,  26  N.  E.630);  Robinson  w  Black  Diamond  Coal  Co. 
57  Cal.  412  (40  Am.  Rep.  118);  Pumpelly  v.  Green  Bay  Co, 
80  U.S. (13  Wall.)  166;  Lindley, Mines, §§  838-853;  Miss- 
issippi Mills  Co.  V.  Smith,  69  Miss.  299  (30  Am.  St.  Rep. 
and  note, 551-557. 11  So. 26);  McClintock  v,Bryden^5  Cal. 
971  (63  Am.  Dec.  98,  100). 

For  respondent  there  was  a  brief  and  an  oral  argument 
to  this  effect  by  Mr.  Frank  L,  Moore : 

The  general  rule  of  law  is  that  upon  the  sale  5f  an  article 
of  merchandise  the  seller  does  not  become  responsible  for 
the  quality  of  the  article  sold,  unless  he  expressly  warrants 
the  quality,  or  made  some  false  or  fraudulent  representa- 
tion in  regard  to  it.  In  cases  like  this,  where  the  purchaser 
has  had  an  opportunity  of  inspecting  and  selecting  the 
goods  and  chattels,  the  presumption  is  that  he  relied  upon 
his  own  judgment,  and  took  upon  himself  the  risk  of  their 
answering  his  purpose;  otherwise  he  would  have  secured 
himself  against  loss  by  requiring  an  express  warranty  as 
to  their  quality:  Morse  v.  Union  Stock  Yards  Co.  21  Or.  289 
(14  L.  R.  A.  157,  28  Pac.  2);  McQuaid  v. i2os«,  85  Wis.  492 
(22  L.  R.  A.  187,  note,  39  Am.  St.  Rep.  864,  note,  55  N.  W. 
705);  Benjamin,  Sales  (3  ed.),  *648. 

There  may  be  an  express  or  implied  waiver  of  an  im- 
plied warranty,  and  such  frequently  arises  from  the  con- 
duct of  the  vendee  in  accepting  and  using  chattels  under 
such  conditions  that  it  is  apparent  he  did  not  rely  on  the 
warranty:  10  Am.  &  Eng.  Ency.  Law  (1  ed.),  108;  Barton  v. 
Kane,  17  Wis.  38  (84  Am.  Dec.  728);  Morehouse  v.  Comstock, 
42  Wis.  626;  James  v.  Bocage,  45  Ark.  284;  Thompson  v. 
Libby,  35  Minn.  443;  Bounce  v.  Dow,  64  N.  Y.  411;  Pritchett 
v.  McFadden,  8  111.  App.  197. 

In  the  sale  of  second-hand  chattels  there  is  ordinarily 
no  implied  warranty  of  quality  or  condition,  and  so  in  the 
sale  of  refuse  or  waste  from  manufactories  there  is  no 
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implied  warranty  of  its  quality  or  fitness  for  a  particular 
purpose :  10  Am.  &  Eng.  Ency.  Law  (1  ed.),  135;  Schouler, 
Personal  Prop.  (2  ed.)  §  S66;Cogel  v.  Knisley,  89  111.  598; 
Holden  v.  Clancy^  58  Barb.  590. 

Mr.  Justice  Bean  delivered  the  opinion. 

The  plaintiff  corporation  is  the  owner  of  a  placer  mine 
on  Thorn  Gulch,  near  Sparta,  in  Baker  County.  The  de- 
fendant F.  W.  Tallmadge  owns  a  mine  at  the  head  of  the 
gulch  above  the  plaintiff's.  He  is  also  the  owner  of  a  water 
right  and  ditch  known  as  the  "Sparta  Ditch,"  through 
which  water  is  conveyed  from  Eagle  Creek  to  a  point  above, 
but  near,  the  Town  of  Sparta.  Between  the  Sparta  ditch 
and  the  head  of  Thorn  Gulch  is  a  low  depression,  owing 
to  which  water  from  the  ditch  could  not  be  used  for  min- 
ing purposes  on  Thorn  Gulch  at  the  time  the  contract  in 
controversy  was  made.  In  July,  1897,  the  plaintiff  sought 
to  obtain  water  from  defendant  F.  W.  Tallmadge  for  use 
at  its  mine,  and  applied  to  him  to  extend  his  ditch  so  as 
to  supply  it  with  water;  but,  as  he  did  not  have  funds 
available  for  this  purpose,  a  written  contract  was  entered 
into  between  him  and  the  plaintiff,  wherein  the  latter 
agreed  to  furnish  all  the  labor,  money,  and  material  nec- 
essary to  lay  a  sixteen  inch  steel  pipe  line  from  a  point  at 
or  near  the  reservoir  on  defendant's  ditch  across  the  low 
land  to  the  opposite  ridge  of  hills  near  the  head  of  Thorn 
Gulch,  a  distance  of  3,650  feet,  and  in  payment  therefor 
the  defendant  agreed  **to  deliver  there,  through  and  by 
such  appliances  as  he  may  adopt,  at  least  two  hundred  full 
miner's  inches  of  first  or  second  water  to  and  at  the  placer 
mines  of"  the  plaintiff,  "and  to  maintain  said  supply  of 
water  at  said  point  continuously  so  long  as  water  will  flow 
in  said  ditch,"  until  the  plaintiff  should  be  fully  repaid  in 
water  for  the  cost  and  expense  of  constructing  such  pipe 
line  at  the  rate  of  120  a  day  for  each  day  of  24  hours.    The 
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plaintiff  complied  with  all  the  terms  of  the  contract  on  its 
part,  and  put  in  the  pipeline  at  a  cost  of  $2,942.97,  and  soon 
thereafter  filed  a  li«n  on  the  Sparta  Ditch,  its  feeders,  lat- 
erals, reservoirs,  and  appurtenances,  to  secure  the  pay- 
ment of  the  amount  so  expended.  After  the  completion 
of  the  pipe  line  the  defendant  turned  into  it  from  his  ditch 
water  which  he  used  in  mining  his  own  ground  at  the 
head  of  the  gulch,  and  then  allowed  the  quantity  which 
he  agreed  to  furnish  the  plaintiff  to  flow  down  the  natural 
channel  of  the  gulch  to  the  mine  of  the  plaintiff  without 
being  slummed  or  the  tailings  removed  therefrom,  and  so 
loaded  with  sand,  mud,  and  debris  as  to  be  useless  for 
mining  purposes. 

Farlaman,  who  was  the  manager  of  the  plaintiff  com- 
pany from  July  to  November,  1897,  testified  that  the  water 
as  it  came  down  to  the  plaintiff  from  the  defendant's  mine 
was  filled  with  mud,  sand,  and  gravel  just  as  it  came  from 
the  mine  and  was  of  very  little  use  to  the  plaintiff;  that  it 
filled  the  plaintiff's  reservoirs  and  ditch  so  full  that  they 
were  of  no  use  at  all ;  that  it  kept  two  or  three  men  busy 
all  the  time  shoveling  the  sand  from  the  ditch ;  that  the 
water  was  two-thirds  sand  ;  that  he  spoke  to  the  defendant 
about  it  several  times,  and  he  promised  to  remove  the 
trouble,  but  never  did ;  that,  as  delivered,  the  water  was 
of  no  value  to  the  plaintiff.  Banfield,  who  was  superin- 
tendent for  the  plaintiff  in  1898,  and  in  charge  of  its  mine, 
says  that  during  that  season  the  water  was  delivered  dur- 
ing the  first  week  clean,  but  after  that  it  was  used  by  the 
defendant,  and  the  tailings  and  debris  from  his  mine  were 
carried  down  to  plaintiff's  to  such  an  extent  that  it  would 
fill  the  ditches  so  that  the  water  ran  out  over  the  ground 
instead  of  down  the  ditches ;  that  it  also  filled  the  sluice 
boxes  and  penstock,  and  cut  the  giant  to  pieces.  George 
C.  Sears,  president  of  the  plaintiff  company,  testified  that 
the  water  as  it  came  down  to  plaintiff's  mine  was  about 
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one-half  debris,  and  of  such  a  character  that  it  could  not 
be  used  through  the  pipe;  that  all  the  tailings  and  wash 
from  the  ^defendant's  mine  came  down  with  the  water ; 
that  the  plaintiff  could  not  use  the  water  for  any  purpose ; 
that  it  took  two-thirds  of  the  time  of  plaintiff's  employes 
to  keep  the  mine  clean,  and  because  of  the  condition  of 
the  water  the  plaintiff  could  not  mine  at  all ;  that  plaintiff 
had  been  to  considerable  expense  in  preparing  to  use  the 
water,  and  did  not  get  any  substantial  benefit  from  its  use. 
Colonel  Drake,  a  member  of  the  plaintiff  company,  says 
that  the  water  as  it  came  down  from  the  defendant's  mine 
was  loaded  with  a  sort  of  granite  or  quicksand ;  that  it 
came  down  heavily  charged  with  such  material  from  the 
workings  above ;  that  it  was  hard  to  describe  the  material, 
but  it  would  roll  right  along  with  the  water,  and  fill  the 
ditches  and  tail-races  very  readily ;  that  it  was  the  debris 
and  tailings  from  the  defendant's  mine  that  came  down 
with  the  water,  and  that  it  was  not  possible  to  mine  with 
the  water  in  its  then  condition ;  that  plaintiff  was  not  able 
to  make  a  clean-up  with  the  water.  Mr.  Morrill  says  that 
he  was  on  the  mining  ground  the  season  of  1897,  while 
Farlaman  was  in  charge  ;  that  the  water  which  the  plaintiff 
was  trying  to  use  could  hardly  be  called  water ;  that  it 
might  more  properly  be  called  granite  sand  mixed  with 
water. 

1.  From  this  testimony!  which  is  not  contradicted  in 
any  way,  it  is  clear  that  the  condition  of  the  water  as  de- 
livered at  the  plaintiff's  mine  was  such  that  it  could  not 
successfull)'^  be  used  for  placer  mining,  but  filled  the  reser- 
voirs, ditches,  and  penstock  with  sand  and  debris,  and  thus 
practically  made  a  dumping  ground  of  the  plaintiff's  prop- 
erty for  the  tailings  from  the  defendant's  mine.  The  plain- 
tiff, deeming  that  the  delivery  of  the  water  in  the  condi- 
tion referred  to  was  not  a  compliance  with  the  stipulations 
of  the  agreement,  brought  this  suit  to  foreclose  its  lien. 
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and  the  single  question  for  consideration  is  whether  the 
defendant  F.  W.  Tallmadge  has  complied  with  his  contract. 
By  it  he  agreed  to  deliver  "to  and  at  the  placer  mines  of 
the  plaintiff''  200  miner's  inches  of  first  or  second  wafcfer. 
There  is  much  testimony  in  the  record  as  to  the  meaning 
of  the  term  "second  water"  in  mining  parlance.  The  wit- 
nesses all  agree  that  it  means  water  that  is  used  by  a  lower 
proprietor  after  it  has  been  used  by  an  upper  one  for  min- 
ing purposes,  and  they  also  agree  that  after  water  has  once 
been  used  for  placer  mining  it  cannot  again  be  success- 
fully used  until  the  tailings  and  soil  carried  with  it  have 
been  removed  by  slum  or  settling  dams,  or  in  some  other 
suitable  way.  The  witnesses  do  differ,  however,  as  to  whose 
duty  it  is,  in  the  absence  of  an  agreement,  to  provide  dams 
or  reservoirs  for  removing  tailings  and  debris ;  those  for 
the  plaintiff  testifying  that  under  the  general  custom  of 
miners  it  is  the  duty  of  the  seller  of  second  water  to  re- 
move the  tailings  and  debris  and  put  it  in  condition  for 
use,  while  those  for  the  defendant  state  that  the  custom 
in  and  about  Sparta  is  for  the  purchaser  to  take  the  water 
as  it  comes  from  the  sluices  and  tail  races  of  the  first  user, 
and  himself  provide  means  for  removing  the  material  car- 
ried therein.  The  witnesses,  therefore,  do  not  differ  as  to 
the  definition  of  "second  water,"  nor  as  to  the  necessity  of 
removing  the  debris  and  tailings  before  it  can  be  used 
again,  but  only  as  to  whethef  it  is  the  duty  of  the  seller 
or  the  buyer,  in  the  absence  of  an  agreement  on  the  sub- 
ject, to  remove  the  debris.  But  we  do  not  regard  the  ques- 
tion of  the  general  custom  as  material  in  this  case,  because 
the  contract,  as  we  interpret  it,  determines  the  rights  of 
the  parties.  The  defendant  F.  W.  Tallmadge  was  the  owner 
of  a  ditch  and  water  right  and  a  dealer  in  water.  The  plain- 
tiff applied  to  him  to  purchase  water  for  mining  purposes. 
In  order  to  supply  the  water  it  was  necessary  for  the  de- 
fendant to  extend  his  ditch.    He  did  not  have  the  money 
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available  for  that  purpose,  and  therefore  entered  into  an 
agreement  with  the  plaintiff,  whereby  it  should  construct 
for  him  the  necessary  extension  and  pay  the  cost  thereof 
in  tne  first  instance,  he  agreeing  to  reimburse  it  for  the 
money  thus  expended  by  selling  to  it  a  given  quantity  of 
water,  at  a  specified  rate.  By  the  terms  of  the  contract  he 
was  to  deliver  the  water  to  the  plaintiff  at  its  mine,  a  mile 
or  a  mile  and  a  half  below  his  own  property,  and  not  at 
the  end  of  his  sluices  or  tailraces,  nor  was  the  plaintiff  to 
take  the  water  in  the  condition  it  came  from  his  mine.  The 
delivery  was  to  be  made  by  him  through  such  appliances 
as  he  might  adopt  ''to  and  at  the  placer  mines  of  the  plain- 
tiff," and  for  mining  purposes.  Under  the  contract,  he, 
and  not  the  plaintiff,  had  control  of  the  water  till  it  reached 
the  place  of  delivery,  and,  as  the  evidence  all  shows  that 
it  could  not  be  used  for  the  purpose  for  which  it  was^  sold 
by  him  and  purchased  by  the  plaintiff  until  freed  from  its 
load  of  debris,  it  would  seem  clear  that  he  could  not  by  his 
own  act  render  it  unfit  for  use,  and  then  insist  that  he  had 
complied  with  his  contract. 

It  is  settled  law  that,  where  an  article  or  commodity  is 
to  be  made  or  supplied  to  a  purchaser  for  a  particular  pur- 
pose known  to  the  seller,  there  is  an  implied  warranty  that 
it  shall  be  reasonably  fit  and  suitable  for  the  purpose  in- 
tended: Benjamin,  Sales  (7  ed.),  pp.  633,686;  2  Schouler, 
Personal  Prop.  §  346;  10  Am.  &Eng.  Ency.  Law  (1  ed.), 
149;  Poland  v.  Miller,  95  Ind.  387  (48  Am.  Rep.  730);  Jlfc- 
Clamrock  v.  Flint,  101  Ind.  278 ;  Bushman  v.  Taylor,  2  Ind. 
App.  12  (28  N.  E.  97, 50  Am.  St.  Rep.  228).  Now,  the  water 
which  Tallmadge  agreed  to  deliver  to  the  plaintiff  was  to 
be  used  for  certain  purposes,  known  to  him  at  the  time  he 
made  the  contract,  and  therefore  the  law  implies  a  war- 
ranty on  his  part  that  when  delivered  it  shall  at  least  not 
be  unfit  for  the  required  purpose  on  account  of  his  own 
conduct.    The  uncontradicted  testimony  shows  that  the 


42  Gold  Ridge  Min.  Co.  v.  Tallmadge.        [44  Or. 

water  as  delivered  by  the  defendant  at  the  plaintiff's  mine 
was  not  suitable  for  use,  nor  could  it  be  used,  for  mining 
purposes,  in  its  then  condition,  and  this,  in  our  opinion, 
was  not  a  compliance  by  the  defendant  with  the  terms  of 
his  contract.  To  construe  the  contract  as  contended  for 
by  him  would  be  to  allow  him  to  use  the  plaintiff's  prop- 
erty as  a  dumping  ground  for  the  tailing  and  mining  debris 
from  his  mine — a  right  which  the  law  does  not  give  him 
(Carson  v.  Hayes,  39  Or.  97,  65  Pac.  814),  and  which  it 
would  be  unreasonable  to  suppose  that  the  plaintiff  vested 
in  him  by  contract. 

There  is  a  contention  made  that  the  debris  which  came 
down  with  the  water  to  plaintiff's  mine  did  not  come  from 
the  mining  operations  of  the  defendant,  but  was  gathered 
by  the  water  as  it  passed  down  the  gulch  after  leaving  his 
mine.  The  evidence  on  this  question  is  overwhelmingly 
in  favor  of  the  plaintiff,  and  there  can  be  no  reasonable 
doubt  on  this  record  as  to  the  true  facts  of  the  matter.  The 
evidence  shows  that  for  about  one  week,  while  the  defend- 
ant was  not  mining,  the  water  came  down  to  the  plaintiff's 
mine  clear  and  in  condition  for  use,  but  as  soon  as  he  began 
operating  his  mine  it  was  so  charged  with  sand,  dirt,  and 
mining  debris  that  it  could  not  be  used  for  mining  pur- 
poses. 

2.  There  is  also  a  contention  made  in  the  brief  that  the 
plaintiff  waived  a  compliance  with  the  contract  by  accept- 
ing and  using  the  water  as  it  actually  came  down  to  its 
mine.  The  evidence  shows,  however,  that  the  attempted 
use  was  made  under  protest,  and  in  reliance  on  the  promise 
of  the  defendant  to  correct  the  difficulty.  Taking  the  record 
as  a  whole,  we  are  of  the  opinion  that  the  defendant  did 
not  comply  with  his  contract,  and  that  plaintiff  is  entitled 
to  the  relief  demanded  in  its  complaint.  The  decree  of  the 
court  below  will  therefore  be  reversed,  and  one  entered  here 
as  prayed  for.  Reversed. 
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Decided  28  NoTember,  1908. 

DIXON  V.  JOHNSON. 

[74  Pac  894.] 

Amending  Pleadings  on  Appkal  From  Justices'  Courts. 

1.  On  appeal  to  the  circuit  coart  amendmeots  may  be  allowed  to  the  plead- 
logs  filed  In  a  Justice's  court  that  merely  rearrange  or  more  fUlly  state  the  fleets 
set  forth  originally;  as,  it  having  been  alleged  in  the  Justice's  court  that  defend- 
ant was  indebted  to  plaintlflls  in  a  stated  sum  for  which  he  bad  given  his  dueblll, 
which  was  past  due  and  unpaid,  an  amendment  was  properly  allowed  in  the  cir- 
cuit court  by  alleging  that  defendant  owed  plaintiffs  the  same  sum  for  work,  in 
recognition  of  which  he  had  delivered  to  them  his  duebill,  pleading  it  both  by 
copy  and  by  legal  effect,  and  that  the  amount  thereof  was  unpaid  though  it  was 
overdue,  the  amended  complaint  being  merely  an  amplification  of  the  original. 

EzAMPiiE  OF  Frivolous  Answer. 

2.  In  an  action  on  a  duebill  the  answer  alleged  that  defendant  had  contracted 
with  a  certain  person  for  the  construction  of  a  building  for  him,  and  that  piain- 
tiffk  had  contracted  with  such  person  to  do  the  woodwork  therein ;  that  plain tiffk 
flUled  to  complete  the  work  required,  but  that  defendant  paid  them  a  stated  sum 
in  excess  of  the  value  of  their  services,  which  plaintlfl^  agreed  to  repay;  and  that 
defendant,  in  consideration  of  plaintiflli'  promise  to  complete  the  building  accord- 
ing to  contract,  delivered  the  note  sued  on,  but  that  the  work  had  not  been  com- 
pleted, whereby  the  consideration  had  failed,  and  Judgment  was  demanded  for 
the  overpayment.  Heldt  that  the  answer  was  frivolous,  there  being  no  obligation 
on  the  part  of  plaintiffs  to  perform  work  for  defendant,  nor  on  the  part  of  de- 
fendant to  pay  therefor,  and  plaintiffs'  ftillure  to  perform  constituting  no  consid- 
eration for  the  note,  in  the  absence  of  any  novation. 

From  Grant :   Morton  D.  Clifford,  Judge. 

This  action  was  commenced  by  Dixon  &  Craig  in  a  jus- 
tice's court,  it  being  alleged  by  the  complaint,  in  effect, 
that  on  January  15,  1903,  the  defendant  stood  indebted  to 
plaintiffs  in  the  sum  of  $200,  and  as  evidence  thereof  exe- 
cuted and  delivered  to  plaintiffs  his  certain  duebill  for  that 
sum,  payable  in  thirty  days ;  that  the  whole  thereof  is  due, 
and  defendant  neglects  to  pay  the  same.  An  answer  and 
reply  having  been  filed  in  their  order,  a  trial  was  had  be- 
fore the  justice,  resulting  in  a  judgment  for  plaintiffs,  from 
which  the  defendant  appealed  to  the  circuit  court.  Upon 
plaintiffs'  application  therein  they  were  allowed,  over  ob- 
jection, to  amend  their  complaint,  whereby  it  is  alleged 
that  on  January  15, 1903,  defendant  was  indebted  to  plain- 
tiffs in  the  sum  of  $200  for  work  and  labor  done  and  per- 
formed as  carpenters  at  the  special  instance  and  request 
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of  the  defendant,  and,  being  so  indebted,  made,  executed, 
and  delivered  to  plaintiffs  his  certain  duebill,  setting  it 
forth  by  copy,  whereby  he  promised  and  agreed  to  pay 
plaintiffs  the  sum  named,  and  that  the  same  is  due  and 
wholly  unpaid.  To  this  complaint  an  amended  answer 
was  filed,  which,  after  denying  specifically,  sets  up  as  a 
separate  defense  that  in  1902  one  Kelly  entered  into  a  con- 
tract with  defendant  and  C.  P.  Johnson,  whereby  he  agreed 
to  construct  a  stone  and  brick  building  for  them ;  that 
thereafter,  about  August  10th  of  the  same  year,  plaintiffs 
entered  into  a  contract  with  Kelly,  whereby,  in  considera- 
tion of  the  sum  of  1975,  they  agreed  to  perform  the  car- 
penter work  upon  the  building ;  that  plaintiffs  performed 
extra  work  and  services  upon  said  building,  not  provided 
for  in  the  contract,  of  the  reasonable  value  of  $384.70 ; 
that  plaintiffs  failed,  however,  to  complete  the  said  car- 
penter work  according  to  their  contract,  in  that  they  failed 
to  build  a  desk  in  the  office,  the  value  of  which  work  is 
$50,  or  to  complete  a  partition  on  the  first  floor,  the  value 
of  which  is  $25,  or  to  place  therein  certain  girders  of  the 
value  of  $75 ;  that  the  value  of  the  work  and  services  per- 
formed by  the  plaintiffs  under  their  contract  is  the  sum 
of  $825.  and  the  total  value  of  all  work,  including  the  extra 
services  performed,  is  $1,209.70;  that  defendant  paid  to 
plaintiffs,  on  January  15,  1903,  under  said  contract  with 
Kelly,  and  on  account  of  said  extra  labor  and  services, 
the  sum  of  $1,294.70,  being  $85  in  excess  of  the  value  of 
such  services,  which  latter  sum  plaintiffs  undertook  and 
agreed  to  repay  to  the  defendant;  that  on  said  January 
15th,  the  plaintiffs  having  failed  to  perform  their  contract 
with  Kelly  in  the  particulars  mentioned,  the  defendant, 
for  himself  and  on  behalf  of  C.  P.  Johnson,  in  considera- 
tion of  the  promise  of  plaintiffs  to  complete  said  building 
according  to  contract  with  Kelly  in  thirty  days,  and  as  an 
inducement  to  them  to  do  so,  made  and  delivered  to  plain- 
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tiffs  the  duebill  mentioned  in  the  complaint;  that  not- 
withstanding said  promise  the  plaintiffs  have  ever  since 
refused  to  complete  said  work  and  building  according  to 
their  contract  with  Kelly  and  in  the  particulars  mentioned, 
whereby  the  consideration  for  the  duebill  has  wholly 
failed,  wherefore  defendant  prays  judgment  against  plain- 
tiffs for  the  sum  of  $85. 

The  plaintiffs  moved  to  strike  out  the  whole  of  this 
answer  by  paragraphs,  and  were  sustained  in  part — that 
is,  as  to  paragraphs  2,  4,  and  5 — and  overruled  as  to  the 
remainder.  The  reply  was  permitted  to  stand  as  filed  in 
the  justice's  court,  whereby  it  is  in  a  manner  denied  that 
plaintiffs  failed  to  complete  the  carpenter  work,  or  that 
the  consideration  for  building  the  desk  or  partition  or 
placing  the  girders  in  said  building  constituted  the  con- 
sideration or  inducement  for  giving  the  duebill  set  up  in 
the  complaint.  Upon  this  state  of  the  case  a  trial  was  had, 
resulting  in  a  verdict  for  the  plaintiffs  in  the  sum  of  $125, 
notwithstanding  which  defendant  moved  for  judgment 
against  them  on  the  pleadings,  which  being  denied,  and 
judgment  having  been  rendered  upon  the  verdict,  the  de- 
fendant appeals.  The  case  was  submitted  on  briefs  under 
Rule  16.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Hicks 
&  Davis. 

For  respondent  there  was  a  brief  over  the  names  of 
Jf.  Dustin  and  /.  E.  Marks, 

Mr.  Justice  Wolverton,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  court. 

1.  The  first  question  presented  is  whether  the  circuit 
court  erred  in  permitting  the  plaintiffs  to  amend  their 
complaint  in  that  court.  It  may  be  predicated  of  the  com- 
plaint filed  in  the  justice's  court  that,  at  the  worst,  it  con- 
tained a  defective  statement  of  a  good  cause  of  action,  and 
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would  nave  been  sufficient  after  verdict.  The  amended 
pleading,  it  is  conceded,  states  a  good  cause,  both  in  form 
and  substance,  and,  as  it  did  not  change  the  issues  pre- 
sented for  trial,  it  was  altogether  proper  to  permit  it  to  be 
filed  in  the  circuit  court :  B.  &  C.  Comp.  §  2247;  Monroe  v. 
Northern  Pac,  Coal  Min.  Co.  5  Or.  509. 

2.  The  question  presented  by  the  defendant's  motion 
for  judgment  notwithstanding  the  verdict  is  not]so  clear  ; 
but  upon  a  critical  examination  of  the  separate  answer, 
and  construing  it  most  favorably  to  the  pleader,  we  think 
it  manifest  that  it  is  frivolous,  and  constitutes  no  defense 
to  the  complaint.  There  is  a  seeming  purpose  to  set  up 
both  a  counterclaim  and  a  specific  defense  to  the  duebill 
setup  in  the  complaint.  The  allegations  as  to  each, how- 
ever, are  so  intermingled  in  the  same  pleading  as  to  make 
them  inseparable,  neither  being  accompanied  with  suffi- 
cient of  substance  to  enable  it  to  stand  alone.  The  con- 
tract by  defendant  and  C.P.Johnson  with  Kelly,  whereby 
he  agreed  to  construct  for  them  the  building  mentioned, 
and  that  by  Kelly  with  plaintiffs,  whereby  they  agreed 
to  do  the  woodwork  upon  the  building  for  Kelly,  we  may 
assume,  as  defendant's  counsel  claim,  were  set  up  by  way 
of  inducement  to  the  defense  attempted  to  be  interposed  ; 
yet  in  that  light,  or  in  any  reasonable  view  that  might  be 
taken  of  the  allegations,  they  serve,  not,  as  counsel  contend, 
to  establish  a  good  defense,  but  rather  to  show  that  the  plea 
is  in  reality  frivolous  and  without  matter  of  substance  to 
uphold  it.  It  will  be  observed  that  the  work  which  it  is 
alleged  the  plaintiffs  omitted  to  perform  under  their  con- 
tract with  Kelly  amounted  to  $150,  and,  discarding  all  ex- 
traneous matter,  the  allegations  of  the  answer  simply  come 
to  this:  that  defendant  paid  to  plaintiffs  $85  of  this  $150 
before  they  performed  the  work  specified,  which  plaintiffs 
promised  and  agreed  to  repay  him.  There  was  no  obli- 
gation on  the  part  of  plaintiffs  to  perform  this  work  for 
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defendant,  nor  was  there  any  obligation  on  the  part  of 
defendant  to  pay  them  for  it.  The  correlative  obligations 
were  entirely  between  the  plaintiffs  and  Kelly,  so  that 
the  alleged  overpayment  was  a  mere  voluntary  act  on  the 
part  of  defendant,  from  which  if  there  arose  any  implied 
promise  on  the  part  of  plaintiffs  to  repay  that  sum  it  was 
not  because  of  anything  set  up  in  the  answer  or  of  the  re- 
lations existing  between  plaintiffs  and  defendant  through 
the  contracts  alluded  to.  Conjoined  with  this  allegation 
of  plaintiffs'  promise  to  repay  to  defendant  the  $85,  relied 
on  as  a  set-off  or  counterclaim  to  plaintiffs' demand,  is  the 
averment  of  the  failure  on  the  part  of  plaintiffs  to  perform 
the  work  as  they  agreed, and  their  promise  to  complete  it 
in  the  future  according  to  contract  with  Kelly,  which  it  is 
alleged  constitutes  the  inducement  or  consideration  for 
the  execution  of  the  duebill,  and,  having  further  alleged 
that  plaintiffs  have  not  yet  performed  such  work,  counsel 
insist  that  defendant  is  not  bound  upon  the  obligation 
because  of  a  failure  of  consideration.  This  indicates  to 
our  minds  an  endeavor  on  the  part  of  defendant  to  make 
the  alleged  noncompliance  of  plaintiffs  with  their  engage- 
ments in  their  contract  with  Kelly  in  the  particulars  speci- 
fied the  basis  or  consideration  for  the  support,  both  of  the 
alleged  overpayment  or  set-off  and  the  duebill.  But  the 
contract,  as  we  have  seen,  was  wholly  between  the  plain- 
tiffs and  Kelly,  with  which  defendant  had  no  contractual 
concern.  Nor  would  plaintiffs' failure  to  perform  with  any 
greater  propriety  constitute  a  valid  consideration  for  a  due- 
bill  executed  by  defendant  to  plaintiffs,  in  the  absence  of  a 
novation,  or  other  transaction  of  that  character,  and  none 
such  is  alleged  or  relied  on.  So  that  the  defense  wholly 
fails,  from  whatsoever  standpoint  it  may  be  considered. 
The  separate  answer  is  therefore  frivolous,  if  not  sham, 
upon  its  face,  and  the  motion  for  a  judgment  notwith- 
standing the  verdict,  based,  as  it  is,  upon  the  plaintiffs' 
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failure  to  reply  or  to  put  in  issue  the  alleged  new  matter 
set  up  in  the  answer,  was  properly  denied.  The  defendant 
controverted  the  consideration  for  the  duebill  by  his  de- 
nials to  the  amended  complaint,  and  succeeded  in  reduc- 
ing the  demand  to  $125,  so  that  it  appears  he  has  had  the 
benefit  of  the  only  defense  he  could  make  thereto,  and  has 
suffered  no  injury  at  the  hands  of  the  trial  court.  Its  judg- 
ment should  therefore  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Decided  23  November,  100!. 

BICHMOND  r.  OGDBN  STREET  BY.  CO. 
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Pleading— Striking  Out— Reformation  of  Notes. 

1.  Irrelevant  and  Immaterial  matter  may  be  eliminated  on  motion,  and 
should  be  disposed  of  before  trial,  to  the  end  that  the  material  Issues  may  not  be 
confused  with  others.  For  Instance,  in  a  suit  to  reform  notes  executed  by  trustees 
so  that  they  shall  be  payable  only  out  of  the  trust  estate,  allegations  in  the  an- 
swer that  plain  ti/fti,  as  trustees,  had  failed  to  account  for  certain  trust  property, 
that  they  had  negligently  allowed  trust  property  to  be  sold  on  foreclosure,  and 
that  from  the  time  of  execution  of  the  notes  to  the  commencement  of  a  certain 
action  against  them  personally  on  such  notes,  they  had  made  no  effbrt  to  have 
them  reformed,  whereby  they  were  estopped,  were  properly  stricken  out;  the 
only  proper  issue  before  the  court  being  whether  the  notes  expressed  the  actual 
contract. 

Evidence  of  Mutual  Mistake. 

2.  The  evidence  herein  shows  that  in  reducing  to  writing  the  oral  agreement 
of  the  parties  there  was  a  mutual  mistake  as  to  the  legal  meaning  of  the  terms 
used,  in  consequence  of  which  the  writing  does  not  express  the  actual  contract 
made. 

Reformation  of  Writings  for  Mistake  of  Law. 

3.  The  statement  that  equity  will  not  relieve  against  a  mutual  mistake  of  law 
Is  true  only  In  a  limited  sense,  that  is,  when  the  mistake  is  as  to  the  l^al  effect 
of  what  has  been  agreed  upon.  Where,  however,  the  error  of  law  Is  in  the  l^^l 
meaning  or  effect  of  certain  words  employed  in  writing  out  the  contract,  equity 
will  grant  relief,  for  the  writing  then  does  not  express  what  the  parties  meant. 

Example  of  Reformable  Contract— Mistake  of  Law. 

4.  It  having  been  the  intention  of  all  the  parties  that  certain  promissory  notes 
given  by  trustees  should  be  payable  out  of  the  trust  estate  only,  but  owing  to  a 
mutual  mistake  as  to  the  legal  etfect  of  the  phraseology  of  the  notes,  they  were 
so  drawn  as  to  render  the  trustees  personally  liable,  the  notes  should  be  reformed 
in  equity  so  as  to  express  the  true  intention. 

Estoppel  on  Reformation  of  Writings. 

5.  Trustees  who  have  unintentionally  executed  and  delivered  their  personal 
obligations  Instead  of  obligations  payable  out  of  the  trust  estate  are  not  estopped 
from  asking  for  the  reformation  of  the  instruments  by  the  fact  that  the  trust 
funds  have  been  disposed  of,  so  that  the  reformed  notes  will  be  worthless. 
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Refokmation  of  Writings— Laches. 

6.  Where  certain  notes  were  executed  by  truHtees,  it  was  the  belief  of  the  par- 
ties that  the  trustees  were  not  liable  thereon  personally;  such  having  been  the 
intention  of  the  parties.  But  subsequently,  in  an  action  against  the  trustees  In- 
dividually, it  was  determined  that  they  were  personally  liable,  whereupon  they 
imraediately  sued  to  reform  the  notes  so  as  to  render  them  payable  ftom  the  trust 
estate.  Held^  that  the  fhct  that  the  trustees  had  not  taken  steps  to  reform  the 
notes  until  after  the  trust  funds  had  been  disposed  of  was  no  objection  to  the 
maintenance  of  the  suit,  it  having  been  commenced  within  a  reasonable  time 
after  the  mistalse  became  known.  ^ 

From  Union  :   Morton  D.  Clifford,  Judge. 

This  is  a  suit  by  F.  L.  Richmond  and  W.  T.  Wright 
against  the  Ogden  Street  Railway  Company  to  reform  two 
promissory  notes  executed  by  the  plaintiffs — one  payable 
to  the  defendant,  and  the  other  to  the  Utah  Loan  &  Trust 
Company,  and  assigned  to  the  defendant.  In  April,  1899, 
Fred  Nodine,  in  pursuance  of  an  agreement  between  him- 
self and  one  F.  A.  E.  Starr,  conveyed  all  his  property,  real 
and  personal,  to  the  plaintiffs  in  trust,  to  dispose  of,  and 
out  of  the  proceeds  to  pay  his  indebtedness.  Starr  was  to 
use  every  effort  and  endeavor  necessary  and  proper  for  the 
disposition  of  the  property  and  the  payment  of  Nodine's 
indebtedness,  and  to  do  all  the  legal  business  connected 
therewith,  in  consideration  of  which  he  was  to  receive  one- 
fifth  of  the  surplus  remaining  after  the  payment  of  the 
debts,  less  the  costs  and  expenses  incident  to  the  execution 
of  the  trust.  Among  Nodine's  debts  were  two  judgments 
— one  for  $1,084.84  and  costs,  in  favor  of  the  defendant; 
the  other  for  $544.40  and  costs,  in  favor  of  the  Utah  Loan 
&  Trust  Company ;  both  being  subsequent  in  time  and 
inferior  in  right  to  sundry  mortgages  and  liens,  amount- 
ing in  the  aggregate  to  some  thirty  or  forty  thousand 
dollars.  The  agreement  between  Starr  and  Nodine  con- 
templated that  Starr  should  have  the  management  and 
control  of  the  business,  and  attend  to  the  sale  and  dispo- 
sition of  the  property,  and  the  payment  and  settlement  of 
the  indebtedness.    In  order  to  accomplish  this  purpose, 

44  Or. —  4. 
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and  the  more  readily  to  handle  and  dispose  of  the  prop- 
erty, Starr  thought  it  advisable  to  make  some  arrangement 
with  the  judgment  lien  creditors,  by  which  their  judg- 
ments might  be  satisfied  of  record^  and  they  look  to  the 
proceeds  of  the  trust  property  for  the  payment  of  their 
debts.  For  that  purpose  he  entered  into  negotiations  with 
Judge  Eakin,  who  was  the  attorney  for  the  defendant  and 
its  assignor,  the  loan  and  trust  company,  which  finally  re- 
sulted in  an  agreement  between  them  that  the  judgments 
should  be  satisfied  of  record  upon  the  payment  by  Starr  of 
the  costs  and  one-third  of  the  amountdue  thereon,  and  the 
giving  of  the  notes  or  obligations  of  the  plaintiff  trustees 
for  the  balance.  The  amount  agreed  upon  was  accordingly 
paid,  the  notes  executed  and  delivered,  and  the  judgments 
satisfied  of  record.  The  notes  as  executed  are  in  form  ordi- 
nary promissory  notes  with  the  words  **as  trustee  of  Fred 
Nodine*'  written  immediately  after  or  under  each  signa- 
ture, and  on  their  face  are  the  personal  obligations  of  the 
trustees:  Oflfdcn  St  Ry.  Co,  v.  Wright,  31  Or.  150  (49  Pac. 
975).  It  is  alleged  in  the  complaint  that,  by  the  terms  of 
the  contract  under  which  the  notes  were  executed,  they 
were  to  be  paid  only  out  of  the  trust  estate  applicable  thereto, 
and  plaintiffs  were  not  to  become  personally  liable  thereon, 
but  that,  by  mutual  mistake  of  the  parties  and  the  scrivener 
who  drew  up  the  instruments,  they  failed  to  express  the 
true  contract  and  agreement. 

The  answer  denies  the  alleged  mistake,  and  avers  that  the 
notes  express  the  contract  and  agreement  actually  entered 
into,  and  for  a  further  and  separate  defense  alleges,  in  sub- 
stance, (1)  that  the  plaintiffs,  as  trustees,  received  large 
sums  of  money  from  the  sale  of  the  trust  property,  for 
which  they  have  failed  to  account,  and  applied  the  same 
to  their  own  use  ;  (2)  that  they  allowed  a  large  amount  of 
property  to  be  sold  on  mortgage  foreclosures,  and  now  claim 
that  they  have  no  property  or  assets  in  their  hands  with 
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which  to  pay  the  defendant,  and  that,  if  the  notes  are  now 
reformed  as  prayed  for  in  the  complaint,  it  will  result  in 
an  entire  loss  to  the  defendant ;  (3)  that  from  the  time  of 
the  execution  of  the  notes  to  the  commencement  of  the 
action  thereon  by  the  defendant  against  the  plaintiffs  per- 
sonally, in  1896,  they  made  no  effort  to  have  them  reformed 
or  to  protect  the  interests  of  the  defendant,  by  reason  of 
which  they  are  estopped  from  now  claiming  that  there  was 
a  mistake  in  the  notes.  All  the  new  matter  alleged  in  the 
answer,  relating  to  the  failure  of  the  plaintiffs  to  discharge 
properly  the  duties  of  their  trust,  and  the  plea  of  estoppel 
was  stricken  out.  Upon  the  remaining  issues  the  cause 
was  tried,  resulting  in  a  decree  in  favor  of  the  plaintiffs, 
and  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 

by  Mr.  J.  D,  Slater. 

« 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos.  H.  Crawford. 

Mr.  Justice  Bean,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

1.  The  motion  to  strike  out  was  properly  allowed.  The 
question  in  this  suit  is  whether  the  notes  executed  by  the 
plaintiffs  in  favor  of  the  defendant  and  its  assignor  express 
the  true  contract  and  agreement  of  the  parties,  and,  if  not, 
whether  a  court  of  equity  will,  as  a  matter  of  law,  afford 
relief.  A  liability  of  the  plaintiffs  for  a  misapplication  of 
the  trust  funds  or  for  neglect  of  duty  is  no  defense  in  this 
case,  nor  do  the  facts  stated  constitute  an  estoppel. 

2.  The  oral  testimony  leaves  no  reasonable  doubt  of 
plaintiffs'  contention  that  the  notes  do  not  truly  express 
the  terms  of  the  contract  and  agreement  of  the  parties. 
The  agreement  was  made  by  Starr,  acting  for  the  trustees, 
and  Eakin,  for  the  defendant  and  its  assignor.  They  both 
testify  positively  and  unequivocally  that  it  was  understood 
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and  agreed  between  them,  and  was  a  part  of  the  contract, 
that  the  trustees  should  incur  no  personal  liability,  and 
that  they  thought,  as  a  legal  proposition,  that  the  words 
**as  trustee  of  Nodine,"  after  the  signatures,  were  sufficient 
to  carry  out  that  intention.  The  notes  were  drawn  by  Starr 
in  Portland,  and  forwarded  to  Eakin,  at  Union,  for  the  sig- 
nature of  the  plaintiff  Wright.  When  they  were  presented 
to  Wright  he  refused  to  sign  them  until  assured  by  Eakin 
that  in  doing  so  he  would  incur  no  personal  liability.  The 
defendant  contends,  however,  that  the  contract  under 
which  the  notes  were  executed  is  shown  by  certain  letters 
introduced  in  evidence,  and  that  these  letters  do  not  sup- 
port the  plaintiffs'  theory.  After  the  oral  agreement  and 
understanding  between  Starr  and  Eakin,  the  latter  re- 
quested Starr  to  reduce  his  proposition  to  writing,  in  order 
that  he  might  submit  it  to  his  clients.  Starr  thereupon 
wrote  Eakin  a  letter  explaining  in  some  detail  the  condi- 
tion of  the  Nodine  estate.and  the  necessity  of  taking  care 
of  certain  mortgage  liens,  and  saying: 

"  We  are  able,  however,  to  pay  a  third  of  the  principal 
on  all  these  small  judgments  and  to  pay  you  a  reasonable 
proportion  of  your  attorney's  fees  and  costs,  and  in  full 
settlement  of  these  judgments  we  will  give  you  notes  se- 
cured by  the  property  in  the  hands  of  the  Trustees,  pay- 
able in  the  order  in  which  judgments  are  liens  upon  the 
property.  *  *  Upon  payment  of  this  one-third  and  the 
amount  to  be  arranged  for  with  yourself,  and  the  issuance 
of  these  notes  under  the  agreement  that  they  were  to  be 
paid  out  of  the  Nodine  property,  we  would  expect  a  release 
of  these  judgments  so  as  to  free  the  land." 

Upon  receipt  of  this  letter,  Eakin  prepared  and  forwarded 
letters  to  the  defendant  and  its  assignor,  the  Utah  Loan 
&  Trust  Company,  and  other  of  his  clients  holding  judg- 
ments against  Nodine,  wherein  he  explained  that  Nodine 
had  made  arrangements  with  Starr  under  which  he  had 
deeded  his  land  and  transferred  all  his  personal  property 
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to  Wright  and  Richmond  in  trust  for  the  payment  of  his 
debts ;  that  no  money  had  yet  been  realized  on  the  prop- 
erty, but  there  was  a  prospect  of  its  sale  in  small  tracts ; 
that  he  (Starr)  "cannot  pay  the  whole  of  the  judgments 
at  this  time,  but  proposes  to  pay  us  now  in  cash  one-third 
of  the  judgments  and  the  balance  as  soon  as  it  can  be  made 
out  of  the  land,  then  they  want  to  give  the  note  of  the 
trustees  for  the  balance  of  the  judgment,  payable  out  of 
the  land  as  soon  as  the  same  is  realized  upon,  the  property 
of  course  standing  in  the  hands  of  the  trustees  as  security 
for  the  notes";  that  he  had  talked  the  matter  over  with 
Starr,  had  his  proposition  in  writing,  and  thought  it  was 
the  best  that  could  be  done  under  the  circumstances,  but 
did  not  want  to  close  the  transaction  without  the  consent 
of  his  clients.  Eakin  was  advised  by  the  defendant  com- 
pany  that  his  explanation  of  the  matter  had  been  reviewed, 
and  that  it  agreed  **to  the  same  with  the  understanding 
that  you  will  remit  a  third  cash  and  two-thirds  in  notes  of 
Nodine's  trustees."  The  Utah  Loan  &  Trust  Company 
asked  for  further  information,  which  was  given  by  Eakin 
at  some  length,  whereupon  it  also  advised  the  acceptance 
of  Starr's  proposition.  Now,  as  we  read  and  interpret  this 
correspondence,  it  does  not  conflict  with  the  oral  agreement 
between  Starr  and  Eakin.  It  is  nowhere  said  or  intimated 
that  the  notes  to  be  given  by  the  trustees  were  to  be  their 
personal  obligations,  but  it  is  expressly  stated  in  Starr's 
letter  to  Eakin  that  they  were  to  be  secured  by,  and  pay- 
able out  of,  the  property.  Eakin  so  explained  the  matter 
to  the  defendant  and  its  assignor,  and  so  we  conclude  that 
the  allegations  of  the  complaint  and  the  contention  of  the 
plaintiffs  are  supported  by  the  testimony,  and  that  there 
is  and  was  a  mistake  made  by  the  parties  in  reducing  their 
contract  to  writing.  It  only  remains  to  be  seen  whether 
a  court  of  equity  will  reform  the  instruments  so  as  to  con- 
form to  the  actual  contract. 
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3.  One  of  the  well-recognized  and  firmly  established 
jurisdictions  of  a  court  of  equity  is  to  reform  written  con- 
tracts when  there  has  been  an  innocent  omission  or  inser- 
tion of  a  material  stipulation,  contrary  to  the  intention  of 
both  parties,  and  under  a  mutual  mistake.  If,  therefore, 
a  promissory  note  or  other  written  agreement  omits  or 
contains  terms  or  stipulations  contrary  to  the  agreement 
and  intention  of  the  parties,  a  court  of  equity  will,  upon 
a  proper  showing,  reform  it  so  as  to  make  it  conform  to 
the  actual  contract.  It  is  sometimes  said  that  a  mistake 
of  law  is  no  ground  for  equitable  relief,  but  this  rule  only 
applies  to  cases  where  the  contract,  as  entered  into,  speaks 
the  true  agreement  of  the  parties.  In  such  a  case  equity 
will  not  ordinarily  reform  the  contract  merely  because  one 
or  both  of  the  parties  were  mistaken  as  to  its  legal  conse- 
quence, but  where,  through  a  mistake  of  the  parties  or  the 
draftsman, there  is  a  failure  to  express  the  actual  contract 
of  the  parties  as  contemplated,  owing  to  the  use  of  inapt 
words,  or  where  the  legal  effect  of  the  terms  employed  by 
the  parties  in  putting  their  contract  in  writing  results  in 
an  agreement  different  from  the  one  really  entered  into, 
a  court  of  equitj'  will  reform  the  writing  so  as  to  effectuate 
the  intention  of  the  parties,  even  though  the  mistake  was 
one  of  law.  "Decisions  of  undoubted  authority,"  says  the 
Supreme  Court  of  the  United  States  in  Walden  v.  Skinner, 
101  U.  S.  577,  '*hold  that  where  an  instrument  is  drawn 
and  executed  that  professes  or  is  intended  to  carry  into 
execution  an  agreement,  which  is  in  writing  or  by  parol, 
previously  made  between  the  parties,  but  which,  by  mis- 
take of  the  draftsman,  either  as  to  fact  or  law,  does  not 
fulfill,  or  which  violates  the  manifest  intention  of  the  par- 
ties to  the  agreement,  equity  will  correct  the  mistake  so  as 
to  produce  a  conformity  of  the  instrument  to  the  agree- 
ment, the  reason  of  the  rule  being  that  the  execution  of 
agreements  fairly  and  legally  made  is  one  of  the  particu- 
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lar  branches  of  equity  jurisdiction,  and  if  the  instrument 
intended  to  execute  the  agreement  be,  from  any  cause,  in- 
sufficient for  that  purpose,  the  agreement  remains  as  much 
unexecuted  as  if  the  party  had  refused  altogether  to  com- 
ply with  his  engagement ;  and  a  court  of  equity  will,  in 
the  exercise  of  its  acknowledged  jurisdiction,  afford  relief 
in  the  one  case  as  well  as  in  the  other,  by  compelling  the 
delinquent  party  to  perform  his  undertaking  according  to 
the  terms  of  it  and  the  manifest  intention  of  the  parties." 
And  Mr.  Pomeroy  says  (2  Eq.  Jur.  §  845):  "If  an  agree- 
ment is  what  it  was  intended  to  be,  equity  would  not  in- 
terfere with  it  because  the  parties  had  mistaken  its  legal 
import  and  effect.  If,  on  the  other  hand,  after  making  an 
agreement, in  the  process  of  reducing  it  to  a  written  form, 
the  instrument,  by  means  of  a  mistake  of  law,  fails  to  ex- 
press the  contract  which  the  parties  actually  entered  into, 
equity  will  interfere,  with  the  appropriate  relief,  either  by 
way  of  defense  to  its  enforcement,  or  by  cancellation,  or 
by  reformation,  to  the  same  extent  as  if  the  failure  of  the 
writing  to  express  the  real  contract  was  caused  by  a  mis- 
take of  fact.  In  this  instance  there  is  no  mistake  as  to  the 
legal  import  of  the  contract  actually  made,  but  the  mistake 
of  law  prevents  the  real  contract  from  being  embodied  in 
the  written  instrument.  In  short,  if  a  written  instrument 
fails  to  express  the  intention  which  the  parties  had  in 
making  the  contract  which  it  purports  to  contain,  equity 
will  grant  its  relief,  affirmative  or  defensive,  although  the 
failure  may  have  resulted  from  a  mistake  as  to  the  legal 
meaning  and  operation  of  the  terms  or  language  employed 
in  the  writing."  See,  also,  to  the  same  purport,  Stockbridge 
Iron  Co.  v.  Hudson  Iron  Co.  107  Mass.  290;  Green  Bay  &  M. 
Canal  Co,  v.  Hewitt,  62  Wis.  316  (21  N.  W.  216,  22  N.  W. 
588);  Woodbury  Sav.  Bank  v.  Charter  Oak  Ins.  Co.  31  Conn. 
517;  Wisconsin  M.  &  F.  Ins.  Co.  Bank  v.  Mann,  100  Wis.  596 
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(76  N.  W.  777);  Williams  v.  Hamilton,  104  Iowa,  423  (73 
N.  W.  1029,  65  Am.  St.  Rep.  475,  and  note). 

There  are,  therefore,  two  well-defined  classes  of  mistakes 
common  to  parties  entering  into  contracts  :  (1)  A  mistake 
in  law  as  to  the  legal  effect  of  the  contract  actually  made 
by  them  ;  and  (2)  a  mistake  in  law  in  reducing  to  writing 
the  contract,  whereby  it  does  not  carry  out  or  effectuate 
the  intention  of  the  parties.  In  the  former  the  contract 
actually  entered  into  will  seldom,  if  ever,  be  relieved 
against,  unless  there  are  other  equitable  features  calling 
for  the  interposition  of  the  court.  In  the  second  class  the 
mistake  is  not  in  the  contract,  but  terms  are  used  or 
omitted  which  give  the  instrument  a  legal  effect  not  in- 
tended by  the  parties,  and  different  from  the  contract 
actually  made ;  and  here  equity  will  always  grant  relief, 
unless  barred  on  some  other  ground. 

4.  Now,  in  the  case  at  bar,  the  mistake  falls  clearly 
within  the  latter  rule.  The  contract  as  made  was  definite 
and  certain,  but  a  mistake  was  made  in  reducing  it  to 
writing.  The  notes  for  the  balance  due  upon  the  judg- 
ments were,  under  the  contract,  to  be  payable  only  out  of 
the  trust  estate,  without  any  personal  liability  on  the  part 
of  the  trustees.  In  drawing  the  notes,  Starr  thought  he 
was  accomplishing  this  result;  but,  through  a  mistake  as 
to  the  legal  effect  of  the  terms  used,  the  notes  were  drawn 
so  as  to  render  the  trustees  personally  liable  thereon,  and 
did  not,  therefore,  carry  out  or  effectuate  the  contract  as 
made.  A  part  of  the  contract  was  by  mutual  mistake 
omitted  from  the  writing,  and  the  notes  should  be  reformed 
accordingly. 

5.  It  is  argued  that,  because  the  trust  funds  have  been 
disposed  of  by  the  trustees,  the  court  should  not  now  re- 
form the  notes  to  make  them  conform  to  the  actual  con- 
tract. If  the  trustees  have  violated  or  been  unfaithful  to 
their  trust,  they  may  be  held  liable  in  a  proper  proceeding 
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therefor,  but  it  would  afford  no  reason  why  these  notes 
should  not  be  made  to  conform  to  the  actual  agreement. 

6.  Again,  it  is  said  that  plaintiffs  ought  not  to  prevail 
in  this  suit,  because  they  took  no  steps  to  reform  the  con- 
tracts until  after  the  trust  funds  had  been  disposed  of.  At 
the  time  the  notes  were  executed,  and  until  the  rendering 
of  the  decision  in  Ogden  St.  Ry.  Co,  v.  Wright,  31  Or.  350 
(49  Pac.  975),  it  was  supposed  that  the  notes,  as  drawn, 
created  no  personal  liability  against  the  trustees,  and  con- 
sequently they  saw  no  reason  for  attempting  to  reform 
them.  After  it  was  judicially  determined,  however,  that 
the  notes  were,  on  their  face,  the  personal  obligations  of 
the  trustees,  this  suit  was  immediately  commenced  for  a 
decree  making  them  conform  to  the  actual  agreement. 

It  is  also  insisted  that,  under  the  decree  of  the  court 
below,  the  defendant  is  enjoined  from  instituting  any  ac- 
tion or  proceeding  against  plaintiffs  on  the  notes  so  re- 
formed, because  of  a  misapplication  of  the  trust  funds. 
We  do  not  understand  such  to  be  the  effect  of  the  decree. 
It  restrains  the  defendant  from  prosecuting  an  action  or 
proceedings  on  the  notes  as  executed,  and  does  not  deprive 
it  of  any  remedy  it  may  have  to  recover  on  the  notes  as 
reformed,  or  against  the  trustees  for  neglect  of  duty.  The 
decree  of  the  court  below  is  affirmed.  Affirmed. 


Decided  30  November,  1908. 

McANISH  V.  GRAITT. 

44     57, 

[74  Pac.  396.]  47    160, 

Efpkct  or  Appearance  on  Jurisdiction— Forcible  Detainer. 

1.  Under  Section  5746 of  B.  &,  C.  Comp.,  giving  JusticeRof  tbe  peace  JurlBdlctlon 
of  actions  to  recover  possession  of  real  estate,  and  section  (M  thereof,  providing  that 
a  voluntary  appearance  shall  be  equivalent  to  personal  service  on  defendant,  the 
appearance  of  defendant  by  an  answer  to  the  merits  gives  the  Justice's  court 
complete  Jurisdiction  In  such  cases. 

Review  of  Judgment— Nature  of  Writ. 

2.  Under  Uectlun  504,  B.  &  C  Comp.,  declaring  that  the  writ  **  heretofore  known 
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as  the  writ  of  certiorari  Is  known  In  this  code  as  the  writ  of  review,*'  only  the 
name  of  the  writ  is  changed,  and  a  writ  of  review  will  not  lie  to  correct  errors  in 
the  exercise  of  a  rightful  J  urisdlctlon ;  hence,  a  1  udgment  of  a  Justice  of  the  peace, 
having  Jurisdiction,  rendered  In  an  action  for  unlawful  detainer,  cannot  be  re- 
viewed, the  wrl^  not  being  intended  to  correctt  mislakes  of  law  or  Judgment 
where  the  court  has  acted  within  its  powers. 

From  Union :   Robert  Eakin,  Judge. 

This  is  a  special  proceeding  by  Stewart  McAnish  against 
William  Grant  to  review  the  judgment  of  an  inferior  court. 
The  transcript  shows  that  on  April  21,  1903,  the  plaintiff 
commenced  an  action  in  a  justice's  court  of  Union  County, 
alleging  that  the  defendant  Earnest  Schreckler  was  in  the 
possession  of  certain  real  property  in  that  county,  which 
he  unlawfully  held  with  force,  and  that  plaintiff  was  en- 
titled to  the  possession  thereof,  but  Schreckler  refused  to 
deliver  the  same  to  him.  The  answer  denied  the  material 
allegations  of  the  complaint,  and  for  a  further  defense 
averred  that  about  October  1,  1901,  the  plaintiff,  by  a 
written  contract,  demised  to  Schreckler  the  lands  described 
in  the  complaint,  for  the  term  of  three  years,  **for  farm- 
ing and  agricultural  purposes,"  at  a  rental  of  1500  per  an- 
num, payable  yearly  in  advance.  A  copy  of  the  lease  is 
made  a  part  of  the  answer,  and  provides  that  Schreckler 
should  till  the  land  in  a  good  and  husbandlike  manner; 
that  he  would  not  commit  or  permit  any  waste ;  that  upon 
the  expiration  of  the  lease,  or  if  for  any  cause  it  should  be 
determined  prior  thereto,  he  would  surrender  the  premises 
to  the  plaintiff  peaceably  ;  that  he  would  pay  as  rent  $500 
annually  in  advance ;  that  he  would  plow  and  sow  to  grain 
as  much  as  possible  of  a  certain  twenty  acres  of  the  de- 
mised premises  during  the  first  year  of  the  term,  and,  if 
such  tract  was  deemed  productive  grain  land,  he  would 
during  the  term  continue  to  cultivate  it  for  that  purpose, 
but,  if  it  should  be  concluded  unprofitable  therefor,  he 
would  sow  grass  thereon  ;  that  he  would,  as  rapidly  as  pos- 
sible, resow  such  parts  of  the  meadow  as  might  be  neces- 
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sary,  the  plaintiff  furnishing  seed  therefor ;  and  that  he 
would  keep  the  fences  on  the  place  in  repair,  plaintiff  sup- 
plying the  material  for  that  purpose.  The  lease  contains 
the  following  condition:  *' Should  the  said  party  of  the 
second  part  [Schreckler]  fail,  neglect,  or  refuse  to  pay  the 
rents  above  specified  at  the  times  mentioned,  or  to  perform 
the  conditions  herein  required  of  him  to  be  performed, 
then  the  said  party  of  the  first  part  [the  plaintiff]  may  at 
anv  time  while  such  default  continues  declare  this  lease 
null  and  void,  and  may  reenter  and  repossess  himself  of 
the  said  premises  as  of  his  former  estate,  forcibly  if  nec- 
essary, without  in  any  manner  being  deemed  guilty  of  tres- 
pass." 

The  answer  further  alleges  that  the  possession  of  the  de- 
mised premises  was  delivered  to  Schreckler,  who  holds  the 
same  under  the  lease,  and  has  paid  the  rent  therefor  in 
full  to  October  1,  1903,  and  fully  performed  all  the  condi- 
tions thereof  upon  his  part,  except  such  as  were  waived  or 
modified  by  plaintiff,  particularly  specifying  the  same; 
that  plaintiff  had  neglected  and  refused  to  comply  with  the 
conditions  agreed  to  be  performed  by  him,  and  failed  to 
serve  Schreckler  with  notice  of  his  intention  to  declare  the 
lease  null  and  void,  or  to  reenter  and  repossess  himself  of 
any  part  of  the  lands,  and  by  reason  thereof  Schreckler 
was  entitled  to  remain  in  the  peaceful  possession  of  the 
whole  of  thepremises.  A  motion  to  strike  out  parts  of  the 
answer  having  been  denied,  a  reply  was  filed,  denying  that 
.$500  per  year  was  the  entire  rent,  or  that  it  had  been  paid 
in  full  to  October  1,  1903,  but  not  putting  in  issue  the 
averment  that  the  money  consideration  thereof  had  been 
paid  to  that  time,  or  that  the  premises  were  leased  for 
farming  and  agricultural  purposes.  Schreckler  thereupon 
moved  the  court  for  a  judgment  on  the  pleadings  on  the 
grounds  that  it  affirmatively  appeared  therefrom  that  the 
rent  had  been  paid  to  October  1,  1903,  and  that  the  reply 
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disclosed  that  no  notice  to  quit  had  been  given  until  April 
9th  of  that  year.  This  motion  having  been  sustained, 
judgment  was  rendered  against  plaintiff  for  the  costs  and 
disbursements ;  the  court  reciting  that  it  appeared  upon 
the  face  of  the  pleadings  that  the  rent  had  been  paid  to 
October  1, 1903,  and  that  plaintiff  had  not  served  Schreck- 
ler  with  a  notice  to  quit  the  premises  ninety  days  before 
the  commencement  of  the  action.  The  plaintiff,  to  set 
aside  such  judgment,  filed  a  petition  for  a  writ  of  review, 
in  which  the  defendant  William  Grant,  the  justice  of  the 
peace  who  tried  the  action,  was  made  a  party ;  and,  the 
writ  having  been  issued,  the  pleadings,  motions,  and  judg- 
ment in  the  justice's  court  were  certified  up  to  the  circuit 
court  of  Union  County,  which  dismissed  the  proceedings, 
and  from  the  latter  judgment  the  plaintiff  appeals  to  this 
court.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  J.  W. 
Knowles  and  C  H.  Finn^  with  an  oral  argument  by  Mr. 
Finn, 

For  respondent  there  was  a  brief  over  the  names  of 
Carter  &  Raley  and  Ramsey  &  Oliver,  with  an  oral  argu- 
ment by  Mr,  Wvi,  Ramsey. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  as 
above,  delivered  the  opinion  of  the  court. 

The  plaintiff's  counsel  insist  that  no  provision  is  made 
by  statute  whereby  a  landlord  can  appeal  from  an  erron- 
eous judgment  rendered  against  him  in  a  justice's  court 
in  an  action  of  forcible  entry  or  unlawful  detainer,  and, 
as  a  writ  of  review  is  the  only  remedy  by  which  such  a 
judgment  can  be  corrected,  an  error  was  committed  by 
the  trial  court  in  dismissing  the  proceedings.  It  is  main- 
tained by  defendant's  counsel,  however,  that  the  writ  of 
review,  in  this  State,  is  substantially  the  same  as  the  com- 
mon-law writ  of  certiorari ;  that  proceedings  of  this  char- 
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acter  were  not  designed  to  correct  errors  committed  in 
the  exercise  of  the  power  delegated ;  and  that  the  only 
questions  to  be  considered  in  the  case  at  bar  are  whether 
or  not  the  justice's  court  had  jurisdiction  to  render  the 
judgment  complained  of,  and,  if  so,  did  it  proceed  in  the 
manner  prescribed  by  law? 

The  statute  prescribing  the  process  in  this  mode  of  pro- 
cedure is  as  follows:  "The  writ  heretofore  known  as  the 
writ  of  certiorari  is  known  in  this  code  as  the  writ  of  re- 
view ":  B.  &  C.  Comp.  §  594.  The  writ  of  review  bears  the 
same  relation  to  our  system  of  civil  procedute  that  the 
writ  of  certiorari  sustained  to  the  common  law  (Burnett  v. 
Douglas  County,  4  Or.  388),  the  name  only  of  the  latter 
having  been  changed  by  statute  {Canyonville,  etc.  Road 
Co.  V.  Douglas  County,  5  Or.  280),  and,  like  the  ancient 
mode  of  procedure,  the  modern  writ  merely  brings  up  the 
record :  Barton  v.  LaGrande,  17  Or.  577  (22  Pac.  111).  In 
Dayton  v.  Board  of  Equalization,  33  Or.  131  (50  Pac.  1009), 
Mr.  Justice  Wolverton,  in  speaking  of  the  character  of 
the  writ  of  review,  and  the  office  which  it  performs,  says : 
"It  is  substantially  the  common-law  remedy  by  certiorari, 
which  was  invoked  for  the  purpose  of  having  the  entire 
record  of  the  inferior  tribunal  brought  up  for  inspection, 
to  determine  whether  it  had  jurisdiction,  or  had  exceeded 
its  jurisdiction,  or  had  failed  to  proceed  according  to  the 
essential  requirements  of  the  law."  In  Garnsey  v.  County 
Court,  33  Or.  201  (54  Pac.  539,  1089),  Mr.  Justice  Bean, 
in  speaking  of  the  writ  of  review,  says :  *'  Its  object,  under 
the  statute,  as  at  common  law,  is  to  keep  inferior  courts 
and  tribunals  within  the  bounds  of  their  jurisdiction,  and 
compel  them  to  proceed  regularly  in  the  disposition  of 
matters  brought  before  them  for  determination ;  but  it 
cannot  be  used  as  a  substitute  for  an  appeal,  nor  does  it 
lie  to  correct  mere  errors  in  the  exercise  of  a  rightful  jur- 
isdiction, or  to  inquire  whether  the  rulings  of  the  inferior 
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tribunal  upon  the  law  and  the  evidence,  and  in  the  appli- 
cation of  the  law  to  the  facts,  are  correct." 

Though  the  writ  of  review  and  the  right  of  appeal  are 
concurrent  (B.  &  C.  Comp.  §  597 ;  Hill  v.  State,  23  Or.  446, 
32  Pac.  160 ;  Kirkwood  v.  Washington  County,  32  Or.  568, 
52  Pac.  568 ;  Fanning  v.  Gilliland,  37  Or.  369,  61  Pac.  636, 
62  Pac.  209,  82  Am.  St.  Rep.  758),  these  remedies  are  dis- 
similar, and  certiorari  cannot  be  used  to  subserve  the  pur- 
poses of  an  appeal :  Harris,  Certiorari,  §  44 ;  Garnsey  v. 
County  Court,  33  Or.  201,  (54  Pac.  539).  An  appeal  from 
a  judgment  given  in  a  justice's  court  to  the  circuit  court 
having  been  perfected,  the  cause  is  tried  anew  in  the  latter 
court,  as  if  originally  commenced  therein  :  B.  &  C.  Comp. 
§  2246.  A  writ  of  review  will  not  bring  up  the  evidence, 
but  only  the  record,  from  an  inspection  of  which  jurisdic- 
tion and  correctness  of  the  judgment  are  to  be  determined  : 
Road  Co,  v.  Douglas  County,  6  Or.  299 ;  Poppleton  v.  Yam- 
hill County,  8  Or.  334 ;  Smith  v.  City  of  Portland,  25  Or. 
297  (35  Pac.  665).  Under  the  statute  now  in  force,  a  party 
dissatisfied  with  a  judgment  rendered  against  him  in  a 
justice's  court  has  a  choice  of  remedies,  and  may  either 
appeal  from  the  judgment,  or  have  it  reviewed ;  but  hav- 
ing elected  his  mode  of  procedure,  he  is  bound  by  the 
practice  applicable  thereto:  Feller  v.  Feller,  40  Or.  73  (66 
Pac.  468).  In  those  States  which  have  not  materially  de- 
parted from  the  doctrine  of  the  common  law  in  respect  to 
the  remedy  of  certiorari,  the  rule  prevails  that  the  writ 
will  not  lie  to  correct  errors  in  the  exercise  of  a  rightful 
jurisdiction,  the  causes  never  being  tried  de  novo  on  the 
merits:  4  Ency.  PI.  &  Pr.  98  ;  Harris, Certiorari, §  2.  "An 
error  of  judgment  on  the  part  of  a  judge  or  officer,  either 
as  to  the  facts  or  to  the  law  of  the  case,"  says  Mr.  Spelling 
in  his  work  on  Extraordinary  Relief  (section  1891),  "could 
not  be  inquired  into  and  corrected." 
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1.  The  action  instituted  by  the  plaintiff  herein  against 
Schreckler  was  to  recover  the  possession  of  real  property 
alleged  to  have  been  unlawfully  detained,  and,  the  latter 
having  filed  an  answer  to  the  complaint,  the  justice's  court 
secured  jurisdiction  of  the  subject-matter  and  of  the  par- 
ties: B.  &  C.  Comp.  §§  5746  and  63. 

2.  That  court  having  jurisdiction  to  render  a  judgment 
in  the  action,  the  question  to  be  considered  is  whether  or 
not  it  proceeded  in  the  manner  prescribed  by  law.  The 
statute  regulating  the  procedure  in  such  courts  is  as  fol- 
lows: "Actions  at  law  in  justice's  courts  shall  be  com-, 
menced  and  prosecuted  to  final  determination,  and  judg- 
ment enforced  thereon,  in  the  manner  provided  in  the 
Code  of  Civil  Procedure  for  similar  actions  in  courts  of 
record,  except  as  in  this  act  otherwise  provided":  B.  &C. 
Comp.  §  2200.  **  The  pleadings  in  actions  in  justice's  courts, 
the  forms  thereof,  and  the  rules  by  which  the  suflBciency 
of  the  pleadings  is  to  be  determined,  shall  be  those  pre- 
scribed by  the  Civil  Procedure  for  actions  in  courts  of 
record":  B.  &  C.  Comp.  §  2211.  "The  rules  in  justices' 
courts  governing  ♦  ♦  the  formation  of  issues  *  ♦  shall  be 
as  prescribed  in  the  Code  of  Civil  Procedure  for  actions 
in  courts  of  record,  except  as  herein  otherwise  provided  ": 
B.  &  C.  Comp.  §  2237.  The  statute  regulating  the  mode 
of  procedure  in  courts  of  record  contains  the  following  pro- 
vision :  **If  the  answer  contains  a  statement  of  new  mat- 
ter constituting  a  defense  or  counterclaim,  and  the  plaintiff 
fail  to  reply  or. demur  thereto  within  the  time  prescribed 
by  law,  the  defendant  may  move  the  court  for  such  judg- 
ment as  he  is  entitled  to  on  the  pleadings  ":  B.  &  C.  Comp. 
§  79.  The  reply  did  not  deny  the  allegations  of  new  mat- 
ter in  the  answer,  to  the  effect  that  the  premises  were  leased 
for  farming  and  agricultural  purposes,  or  that  the  money 
consideration  for  the  rent  had  been  paid  in  full  to  October 
1, 1903.  The  reply  also  avers  that,  Schreckler  having  failed 
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to  keep  or  perform  his  part  of  the  contract,  plaintiff  on 
April  9,  1903,  notified  him  in  writing  of  the  breaches  of 
the  covenants  of  the  lease,  and  of  his  election  to  declare 
the  contract  null  and  void. 

The  other  sections  of  the  statute  considered  applicable 
to  the  case  at  bar  are  as  follows  :  **  The  following  shall  be 
deemed  cases  of  unlawful  holding  by  force  within  the 
meaning  of  this  chapter  :  (1)  When  the  tenant  or  person 
in  possession  of  any  premises  shall  fail  or  refuse  to  pay 
any  rent  due  on  the  lease  or  agreement  under  which  he 
holds,  or  deliver  up  the  possession  of  said  premises  for  ten 
days  after  demand  made  in  writing  for  such  possession  ; 
(2)  when,  after  a  notice  to  quit  as  provided  in  this  chapter, 
any  person  shall  continue  in  the  possession  of  any  premises 
at  the  expiration  of  the  time  limited  in  the  lease  or  agree- 
ment under  which  such  person  holds,  or  contrary  to  any 
condition  or  covenant  thereof,  or  without  any  written  lease 
or  agreement  therefor  ":  B.  &  C.  Comp.  §  5755.  "An  action 
for  the  recovery  of  the  possession  of  the  premises  may  be 
maintained  in  the  cases  specified  in  subdivision  2  of  sec- 
tion 5755  when  the  notice  to  quit  has  been  served  upon 
the  tenant  or  person  in  possession  for  the  period  of  ten 
days  before  the  commencement  thereof,  unless  the  leasing 
or  occupation  is  for  the  purpose  of  farming  or  agriculture, 
in  which  case  such  notice  must  be  so  served  for  the  period 
of  ninety  days  before  commencement  of  such  action": 
B.  &  C.  Comp.  §  5757.  "  The  service  of  a  notice  to  quit 
upon  a  tenant  or  person  in  possession  does  not  authorize 
an  action  to  be  maintained  against  him  for  the  possession 
of  the  premises  before  the  expiration  of  any  period  for 
which  such  tenant  or  person  may  have  paid  the  rent  of 
such  premises  in  advance":  B.  &  C.  Comp.  §  5758. 

It  will  be  remembered  that  the  original  action  was  com- 
menced April  21,  1903,  and  the  reply  having  stated  that 
a  notice  was  served  upon  Schreckler  twelve  days  prior 
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thereto,  and  not  having  denied  the  averment  of  new  mat- 
ter in  the  answer  that  the  money  part  of  the  consideration 
for  the  rent  had  been  paid  in  full  to  October  1st  of  that 
year,  the  justice's  court,  construing  the  sections  of  the 
statute  quoted,  might  have  considered  that  ninety  days' 
notice  was  requisite,  when  land  was  leased  for  the  purposes 
admitted,  and,  as  only  twelve  days'  notice  had  been  given, 
this  action  must  fail,  or  that  the  rent  having  been  paid  to 
October  1,  1903,  no  action  could  have  been  maintained 
before  the  expiration  of  that  period ;  and  these  facts  being 
apparent  from  an  inspection  of  the  pleadings,  it  may  have 
concluded  that  it  was  authorized  to  render  some  judgment 
thereon.  Whether  or  not  the  sections  of  the  statute  ad- 
verted to  warranted  the  conclusion  announced  might  be  a 
pertinent  inquiry  in  case  an  appeal  had  been  taken  ;  but 
as  the  justice's  court  possessed  power  to  render  the  judg- 
ment which  it  pronounced,  whether  erroneous  or  valid,  it 
cannot  be  inquired  into  in  a  special  proceeding  of  this 
character,  for  that  would  be  making  a  writ  of  review  a  sub- 
stitute for  an  appeal. 

We  do  not  deem  it  necessary  to  discuss  at  this  time  the 
question  whether  the  right  to  an  appeal  from  a  judgment 
given  in  a  justice's  court  in  an  action  of  forcible  entry  and 
detainer  has  been  granted,  for,  if  not,  the  fault  lies  with, 
and  the  remedy  must  be  secured  from,  the  legislative 
assembly. 

The  justice's  court  had  jurisdiction  to  render  the  judg- 
ment complained  of,  and,  having  proceeded  in  the  man- 
ner prescribed  by  law,  however  erroneous  its  conclusion 
may  be,  it  cannot  be  reviewed  ;  and,  no  error  having  been 
committed  in  dismissing  the  proceedings,  the  judgment  is 
affirmed.  Affirmed. 

44  Ob. 5 
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Decided  80  November,  1903. 

^      ^55  ADAMS  I'.  KSLLT. 

[74Pac.800.] 

EjFFECT  OF  Appearance  on  JuRiSDicrrioN. 

1.  One  who  enters  a  general  appearance  in  a  pending  case  thereby  confers  on 
the  court  JurlHdlcUon  over  bis  person. 

Objection  to  Jurisdiction— Question  First  Urged  on  Appeau 

2.  The  objection  that  the  trial  court  did  not  have  J  urisdiction  of  the  proceeding 
may  be  first  urged  in  the  petition  for  a  writ  of  review,  considering  Section  72, 
B.  A  C.  Com  p. 

Sufficiency  of  Complaint— Title  of  Court. 

8.  The  incorrect  statement  in  a  complaint  of  the  name  of  the  court  in  vrhich 
it  is  filed  is  a  formal  but  not  a  Jurisdictional  defect,  and  a  Judgment  rendered  on 
such  a  pleading,  after  a  general  appearance  without  objection  to  the  title,  cannot 
be  impeached  by  a  writ  of  review,  although  Section  07  of  B.  dk  C.  Com  p.  provides 
that  the  complaint  shall  contain  the  title  of  the  cause,  specifying  the  name  of  the 
court  and  the  names  of  the  parties. 

The  following  instance  illustrates  the  rule:  A  complaint  entitled  "In  the  Jus- 
tice of  the  Peace  Court  for  the  District  of  the  Town  of  G.,"  having  been  filed  with 
an  ofllcer  whose  title  was  "Recorder  of  the  City  of  Q.  and  Ex  Officio  Justice  of  the 
Peace,"  and  a  summons  having  issued  signed  by  the  officer  over  his  proper  title, 
the  tlefendant  appeared  by  a  general  demurrer  to  the  facts,  and  stood  on  his 
pleading  when  it  was  overruled,  whereupon  Judgment  was  entered  as  prayed. 
Defendant  then  took  the  case  up  by  writ  of  review,  insisting  that  the  court  was 
without  Jurisdiction,  owing  to  the  mistake  in  the  title  of  the  court.,  but  It  was 
field  that  the  mistake  in  the  title  was  a  mere  formal  defect,  amendable  on  motion, 
and  that  defendant  was  bound,  having  appeared  and  tried  the  case  without  urg- 
ing this  point. 

Statutes— Constitutionality  of  Municipal  Charter. 

4.  The  act  creating  the  City  of  Oreenhorn,  providing  that  it  shall  constitute  a 
Justice  of  the  peace  and  constable  district,  and  that  the  recorder  and  marshal 
thereof  shall  be  ex  officio  j  ustice  of  the  peace  and  constable,  respectively,  is  constitu- 
UonalandnotinvlolationofCon8t.Or.Art.IV,?§20or23,Subd.  l,orofArt.VII.gl. 

From  Baker :  Robert  Eakin,  Judge. 

This  is  a  proceeding  by  a  writ  of  review  instituted  in  the 
circuit  court  by  E.  Adams  against  W.  H.  Kelly  and  others 
to  review  certain  proceedings  had  before  Kelly,  who,  it  is 
alleged,  assumed  to  act  as  justice  of  the  peace  in  and  for 
Greenhorn  City  Justice  District,  Baker  County,  Oregon, 
when  he  was  not  such  an  officer,  and  was  wholly  without 
authority  to  act  in  that  capacity.  Kelly  was  at  the  time 
the  duly  elected  and  qualified  Recorder  of  the  City  of  Green- 
horn, which  was  constituted  a  justice  of  the  peace  and  con- 
stable district.    He  was,  by  virtue  of  his  office,  justice  of 
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the  peace  in  and  for  the  district;  and  the  defendant  W. 
D.  McMillan  was  marshal  of  the  city,  and  ex  officio  con- 
stable within  the  district.  On  March  16,  1903,  the  de- 
fendant Sanders  filed  in  Kelly's  ofiice  a  paper  purporting 
to  be  a  complaint,  entitled,  "In  the  Justice  of  the  Peace 
Court  for  the  District  of  the  Town  of  Greenhorn,  Baker 
County,  State  of  Oregon.  W.  A.  Sanders,  Plaintiff,  vs.  E. 
Adams,  Defendant.  Action  for  Forcible  Entry  and  De- 
tainer." This  was  verified  before  "  W.  H.  Kelly,  Recorder 
of  the  City  of  Greenhorn  and  Ex  Officio  Justice  of  the 
Peace."  The  filing  is  denoted  by  the  words,  "  Filed  March 
16th,  1903.  W.  H.  Kelly,  Recorder  and  Ex  Officio  J.  P." 
Kelly  thereupon  issued  a  summons,  similarly  entitled, 
commanding  the  defendant  *'to  appear  before  the  under- 
signed, a  justice  of  the  peace  for  the  district  aforesaid," 
which  is  signed,  **W.  H.  Kelly,  Recorder  of  the  City  of 
Greenhorn  and  Ex  Officio  Justice  of  the  Peace  for  the  Dis- 
trict of  the  City  of  Greenhorn  District,  Baker  County,  Ore- 
gon." This  was  placed  in  the  hands  of  McMillan,  which 
he  served,  as  shown  by  his  return,  as  marshal  of  the  City 
of  Greenhorn,  and  ex  officio  constable.  The  defendant  ap- 
peared and  filed  a  motion  to  dismiss,  and  the  plaintiff  was 
allowed  to  amend  his  complaint,  whereupon  a  demurrer 
was  interposed,  which  being  overruled,  and  defendant  re- 
fusing to  plead  further,  judgment  was  rendered  as  prayed 
for.  The  docket  entries  appear  from  the  return  of  the 
officer  to  be  entitled  **  In  the  Justice  Court  for  the  City  of 
Greenhorn,"  but  the  judgment  entry  is  signed,  "W.  H. 
Kelly,  Recorder  and  Ex  Officio  Justice  of  the  Peace  for  the 
City  of  Greenhorn,  Baker  County,  Oregon,"  and  Kelly  cer- 
tifies to  the  record  as  recorder  and  ex  officio  justice  of  the 
peace.  A  writ  of  restitution  was  also  issued,  entitled  and 
signed  in  like  manner  as  the  other  papers  in  the  case,  and 
the  plaintiff  in  the  action  was  put  into  possession  of  the 
premises.    The  circuit  court,  having  denied  the  defend- 
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ants'  motion  to  dismiss  the  writ  of  review,  rendered  judg- 
ment reversing  the  judgment  given  and  rendered  by  Kelly, 
and  restoring  possession  to  the  plaintiff  in  the  writ,  from 
which  defendants  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  Olmsted 
<fc  Strayer,  with  an  oral  argument  by  Mr,  W.  H.  Strayer. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Wm.  Smith. 

Mr.  J  usTicE  WoLVERTON,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  court. 

The  only  serious  controversy  involved  by  the  record  is 
whether  Kelly  was  authorized  to  entertain  the  action  at- 
tempted to  be  instituted  by  Sanders  against  Adams  for  for- 
cible  entry  and  detainer.  Kelly,  without  question,  acted, 
not  as  a  justice  of  the  peace,  but  in  his  capacity  as  Recorder 
for  the  City  of  Greenhorn  and  ex  officio  justice  of  the  peace. 
This  is  manifest  from  his  signature,  wheresoever  appended 
— whether  to  his  jurat  attached  to  the  complaint,  the  fil- 
ings, summons,  judgment,  or  writ  of  restitution.  Wher- 
ever he  speaks  officially  by  the  record  it  is  as  Recorder  of 
the  City  of  Greenhorn  and  ex  officio  justice  of  the  peace; 
and  there  was  no  attempt  on  his  part  to  act  as  justice  of 
the  peace,  or  in  any  other  character  or  capacity  than  as 
indicated.  True,  he  commanded  the  defendant  to  appear 
before  him,  a  justice  of  the  peace ;  but,  when  he  appeared, 
Kelly  took  cognizance  aiid  exercised  his  functions  as  re- 
corder and  ex  officio  justice  of  the  peace.  So  the  question 
resolves  itself  to  this:  Whether  Kelly  was  without  juris- 
diction to  entertain  the  cause  of  action  and  render  judg- 
ment therein  upon  a  complaint  filed  before  him  as  Re- 
corder for  the  City  of  Greenhorn  and  ex  officio  justice  of 
the  peace,  entitled  in  manner  as  this  was — In  the  Justice 
Court  for  the  District  of  the  Town  of  Greenhorn. 

1.  The  defendant  appeared  in  the  action,  so  that  the 
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court  obtained  jurisdiction  of  his  person,  and  it  remains 
to  be  determined  whether  it  had  jurisdiction  of  the  cause. 

2.  The  statute  provides  that  the  complaint  shall  contain 
(1)  the  title  of  the  cause,  specifying  the  name  of  the  court 
and  the  names  of  the  parties  to  the  action  ;  (2)  a  plain  and 
concise  statement  of  the  facts  constituting  the  cause  of 
action;  and  (3)  a  demand  for  the  relief  claimed:  B.  &  C. 
Comp.  §  67.  All  objections  to  the  complaint,  when  not 
taken  by  demurrer  or  answer,  are  deemed  to  be  waived, 
except  such  as  challenge  the  jurisdiction  of  the  court  or 
the  complaint  on  the  single  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  :  B.  &  C. 
Comp.  §  72.  A  demurrer  was  interposed  by  the  defendant 
in  the  action  to  the  complaint,  but  it  does  not  appear  upon 
what  ground,  and  no  error  is  predicated  upon  the  court's  dis- 
position thereof;  the  jurisdictional  question  being  raised 
for  the  first  time  by  the  petition  for  the  writ  of  review. 

3.  The  object  of  the  title  is  to  identify  the  pleading  with 
the  action  and  the  court,  and  it  has  very  generally  been 
treated  as  formal  in  character.  Thus,  it  was  held  in  Mc- 
Leran  v.  Morgan,  27  Ark.  148,  that  the  entire  omission  to 
state  the  name  of  the  court  in  the  declaration  was  a  formal 
defect,  merely,  which  the  trial  court  was  competent  to  cor- 
rect on  motion,  and  that,  where  no  objection  was  made  on 
that  account  in  such  court,  it  could  not  be  urged  for  the 
first  time  on  appeal.  To  the  same  purpose  is  Phillips,  Code 
PL  §  170,  and  4  Ency.  PL  &  Pr.  592.  So,  it  was  held  in  Van 
Namee  v.  People,  9  How.  Prac.  198,  that  where  the  name  of 
the  court  was  omitted  in  the  complaint,  it  appearing  to 
have  been  stated  in  the  summons,  the  defendant  was  not 
prejudiced,  as  no  substantial  right  was  affected  by  the  de- 
fect, and  that  the  court  might  properly  disregard  it.  This 
case  was  followed  in  Van  Benthuysen  v.  Stevens,  14  How. 
Prac.  70,  where  the  court  say:  ** Though  there  is  a  tech- 
nical omission  in  the  complaint,  yet  the  defendant  could 
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not  have  been  injured  by  it."  Again,  in  Smith  v.  Watsonf 
28  Iowa,  218,  where  a  petition  to  foreclose  a  mortgage  con- 
tained in  the  body  thereof  the  essential  allegations  de- 
scribing the  parties,  setting  forth  the  facts  constituting  the 
cause  of  suit,  the  relief  sought,  etc.,  but  was  addressed,  **  To 
the  Judge  of  the  District  Court  of  Polk  County,  Iowa,"  and 
failed  to  name  the  parties  plaintiff  and  defendant  in  the 
title,  it  was  held  that  the  defects  were  merely  formal,  and 
that  the  court  did  not  err  in  refusing  to  dismiss  the  suit 
on  motion  of  the  defendant.  So,  in  New  South  B.  &  L, 
Assoc,  V.  Willingham,  93  Ga.  218  (18  S.  E.  435),— a  case 
where  there  was  no  appearance,  and  judgment  went  by  de- 
fault— the  court  refused  to  disturb  the  judgment  of  the 
lower  court,  because  the  petition  characterized  the  court 
as  the  City  Court  of  Fulton  County,  its  true  designation 
being  the  City  Court  of  Atlanta ;  the  process  having  cor- 
rectly described  it  as  such.  So,  also,  in  Robinson  v.  Peru 
Plow  &  Wheel  Co.  1  Okl.  140  (31  Pac.  988),  where  the  peti- 
tion was  entitled,  **  In  the  United  States  District  Court,  in 
and  for  the  Second  Judicial  District  of  the  Territory  of 
Oklahoma,"  but  the  summons  described  the  court  as  "  The 
District  Court  of  the  Territory  of  Oklahoma,  United  States 
of  America,  for  the  Fifth  County  Thereof,"  and  the  cause 
was  treated  as  pending  in  that  court,  which  had  jurisdic- 
tion of  the  subject-matter  and  of  the  parties,  it  was  held 
that  the  words  in  the  petition  and  other  parts  of  the  record 
misdescribing  the  court  should  be  rejected  as  surplusage, 
and  the  suit  treated  as  brought  in  the  territorial,  and  not 
in  the  federal,  side  of  the  district  court.  A  similar  ruling 
was  made  in  Clark  v.  Comford,  45  La.  Ann.  502  (12  South. 
763). 

As  illustrative  of  the  principle  that  the  designation  of 
the  name  of  the  court  is  formal  in  character,  Livingston  v. 
Coe,  4  Neb.  379,  is  singularly  apt.  The  question  there  came 
up  on  a  motion  to  dismiss  the  attachment  in  an  action  in- 
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Btituted  upon  a  promissory  note,  because  the  petition  was 
entitled  in  the  **Supreme  Court  of  the  State  of  New  York/' 
which  was  filed  in  the  district  court  for  Thayer  County, 
State  of  Nebraska,  the  court  saying :  "  This  was  good  ground 
for  a  motion  to  require  the  plaintiff  to  amend  his  petition, 
but  it  was  not  sufficient  to  warrant  a  dissolution  of  the  at- 
tachment." So,  in  McMuriry  v.  State,  19  Neb.  147  (26  N.  W. 
915),  an  answer  was  filed  in  the  district  court,  but  entitled 
in  the  county  court ;  and  it  was  held  that  it  was  amend- 
able, and  that  judgment  for  plaintiff  by  default  could  not 
properly  be  rendered  while  it  was  so  on  file.  And  in  a 
later  case  (Jansen  v.  Mundt,  20  Neb.  320,  30  N.  W.  53),  it 
was  held  that  the  failure  to  entitle  the  papers  in  the  case, 
or  to  entitle  them  properly,  the  cause  to  whi^h  they  related 
being  apparent,  was  insufficient  to  justify  the  court  in  dis- 
missing the  action.  These  cases  all  tend  irresistibly  to  the 
one  conclusion,  namely,  that  the  stating  of  the  name  of  the 
court  in  the  complaint  is  a  formal,  and  not  a  jurisdictional, 
matter.  The  complaint  in  the  case  at  bar  admittedly  states 
facts  sufficient  to  constitute  a  good  cause  of  action,  and, 
having  been  treated  as  filed  in  the  recorder's  court,  the  de- 
fendant having  appeared  therein,  and  all  the  proceedings 
having  been  had  therein,  and  the  acts  authenticated  by 
W.  H.  Kelly,  recorder  and  ex  officio  justice  of  the  peace,  the 
validity  of  the  judgment  rendered  cannot  now  be  im- 
peached through  the  objection  made  to  the  complaint  for 
the  first  time  in  the  circuit  court  on  the  ground  that  the 
name  of  the  court  was  incorrectly  stated  therein. 

4.  There  is  aa  intimation,  but  not  seriously  urged,  that 
the  act  creating  the  City  of  Greenhorn,  providing  that  it 
shall  constitute  a  justice  of  the  peace  and  constable  dis- 
trict, and  that  the  recorder  and  marshal  shall  be  ex  officio 
justice  of  the  peace  and  constable,  respectively,  in  and  for 
such  district,  is  unconstitutional.    The  question,  however, 
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is  settled  to  the  contrary  by  Clemensen  v.  Peterson,  35  Or. 
47  (56  Pac.  1015),  and  cases  there  cited. 

Based  upon  these  considerations,  the  judgment  of  the 
circuit  court  must  be  reversed,  and  it  is  so  ordered. 

Reversbd. 


Decided  7  December,  1903. 

JENKINS  V.  ONTABIO. 

[74  Pac.  406.] 

Replevin— Pebson  in  Possession— Municipal  Corporation. 

Replevin,  or  claim  and  delivery  as  it  Is  called  under  the  Oregon  practice,  is  a 
possessory  action  only,  and  mast  in  all  cases  be  commenced  against  tbe  person 
who  actually  detains  the  chattels.  Under  this  principle  replevin  will  not  lie 
against  a  public  corporation  for  property  seized  and  held  by  one  of  its  officers. 

From  Malheur :    Morton  D.  Clifford,  Judge. 

Action  of  claim  and  delivery  by  W.  D.  Jenkins  against 
the  City  of  Ontario,  for  property  seized  and  held  by  its 
marshal,  resulting  in  a  judgment  for  defendant  because 
the  municipality  was  not  liable  in  this  form  of  action  for 
seizures  and  detentions  by  its  officers.  Submitted  on  briefs 
under  Rule  16.  Affirmed. 

For  appellant  there  was  a  brief  by  Mr,  Will  R.  King  to 
this  effect : 

1.  The  City  of  Ontario,  as  such,  shall  have  the  right  to 
sue  and  be  sued,  implead  and  be  impleaded,  ♦  *  in  any 
of  the  courts  of  this  State :  Charter  of  Ontario,  1899  (Laws 
1899,  p.  669). 

2.  The  holding  of  the  lower  court  that  an  action  in  re- 
plevin will  not  lie  against  Ontario,  as  a  municipal  corpora- 
tion, may  be  in  conformity  with  the  old  rule  on  the  sub- 
ject, but  in  modern  jurisprudence  a  different  rule  has 
sprung  up ;  and  an  action  will  now  lie  and  may  be  brought 
directly  against  a  municipal  corporation  as  defendant. 
Any  other  rule  would  enable  a  corporation  to  employ  a 
worthless  bailiff,  and  deprive  the  plaintiff  of  the  benefits 
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of  the  remedy :  Wells,  Repl.  §  638 ;  20  Am.  &  Eng.  Ency. 
Law,  1191 ;  Dalby  y.C.  &  A.  R.  R.  19  111.  353 ;  Chicago  & 
N.  W.  Ry.  V.  Peacock,  48  111.  253 ;  Beech  v.  Fulton  Bank,  7 
Cow.  485 ;  Maund  y.  Monmouth  Canal,  1  Carr  &  M.  606. 

3.  A  municipal  corporation  is  liable  for  the  acts  of  its 
officers,  servants  and  agents,  done  within  the  scope  of 
their  authority:  Dillon,  Munic.  Corp.  §  772,  and  note ;  20 
Am.  &  Eng.  Ency.  Law,  1200;  Barney  Dumping-Boat  Co, 
V.  City  of  New  York,  40  Fed.  50;  Hamilton  v.  Fon  du  Lac, 
40  Wis.  47;  San  Antonio  v.  Mackey,  14  Tex.  Civ.  App. 
210;  Howell  v.  Baffalo,  15  N.  Y.  512;  Thayer  v.  Boston,  19 
Pick.  511  (31  Am.  Dec.  157);  Chicago  v.  Turner,  8  111.  419; 
Chicago  v.  McGraw,  75  111.  566;  City  Council  of  Sheffield 
V.  Harris,  101  Ala.  564  (14  South.  357). 

For  respondent  there  was  a  brief  over  the  name  of 
Soliss  &  Bryant. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  against  a  municipal  corporation  to  re- 
cover possession  of  an  animal  alleged  to  have  been  wrong- 
fully and  unlawfully  seized  and  impounded  by  its  marshal 
under  the  authority  of  an  ordinance  regulating  the  run- 
ning at  large  of  animals  within  the  corporate  limits  of  the 
city.  The  complaint,  after  averring  the  incorporation  of 
the  defendant,  the  election  and  appointment  of  the  mar- 
shal, the  plaintiff's  ownership  and  right  to  the  immediate 
possession  of  the  property  in  controversy,  and  its  seizure 
by  the  marshal  under  the  ordinance  mentioned,  alleges 
that  before  the  commencement  of  the  action  'Hhe  plaintiff 
demanded  the  possession  of  said  animal  from  defendant,  by 
then  and  there  demanding  possession  thereof  from  its 
marshal,  who  held  possession  thereof  at  said  time,''  and 
who  "still  unlawfully  holds  and  detains"  the  possession 
thereof  from  the  plaintiff.  A  demurrer  to  the  complaint 
was  sustained  on  the  ground  that  the  action  should  have 
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been  brought  against  the  marshal,  and  not  the  munici- 
pality, and  in  this  view  we  concur.  The  action  is  to  re- 
cover the  possession  of  certain  specific  personal  property, 
and  should  have  been  brought  against  the  party  having 
the  actual  possession.  Replevin  is  a  mere  possessory  ac- 
tion, and  Mr.  Shinn  says:  *'It  is  a  universal  principle  of 
the  law  of  replevin  that  the  action  will  only  lie  against  the 
party  in  possession  of  the  property  at  the  time  the  action 
is  instituted":  Shinn,  Repl.  §  164.  Mr.  Wells  and  Mr.  Cob- 
bey  lay  down  the  same  rule:  Wells,  Repl.  §  134;  Cobbey, 
Repl.  §  432.  And  the  authorities  agree,  to  adopt  the  lan- 
guage of  Mr.  Justice  Gary,  that  replevin  lies  ^'only  against 
one  from  whose  possession  the  sheriff  can  take  the  prop- 
erty, and  to  whose  possession  it  can  be  returned  if  a  return 
be  awarded":  Richardson  v.  Camdy,  63  Ill.App.482;  Rose 
V.  Cash,  58  Ind.  278;  Herzberg  v.  Sachse,  60  Md.  426;  Grace 
V.  Mitchell,  31  Wis.  533  (11  Am.  Rep.  613). 

It  has  accordingly  been  held  that  the  action  cannot  be 
maintained  against  an  attaching  or  judgment  creditor  for 
goods  attached  or  seized  by  an  officer  under  a  writ  of  at- 
tachment or  execution :  Richardson  v.  Reed,  4  Gray,  441 
(64  Am.  Dec.  77);  House  v.  Turner,  106  Mich.  240  (64  N.  W. 
20).  In  the  former  case,  Mr.  Justice  Metcalf,  speaking 
for  the  court,  says:  **Though  an  officer  who  attaches, and 
a  plaintiff  who  directs  him  to  attach,  A's  goods,  on  a  writ 
against  B,  are  joint  trespassers,  and  may  be  sued  jointly 
in  an  action  of  trespass  or  trover,  yet  they  cannot  be  sued 
jointly  in  an  action  of  replevin.  The  grounds  and  inci- 
dents of  a  replevin  suit  are  incompatible  with  the  joinder 
of  the  creditor  and  officer  as  defendants.  The  writ  of  re- 
plevin assumes  that  the  goods  which  are  to  be  replevied 
have  been  taken,  detained,  or  attached  by  the  defendant, 
and  are  in  his  possession  or  under  his  control;  and  it  directs 
that  they  shall  be  replevied  and  delivered  to  the  plaintiff, 
provided  he  shall  give  bond  conditioned,  among  other 
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things,  to  restore  and  return  the  same  goods  to  the  defend- 
ant, and  pay  him  damages,  if  such  shall  be  the  final  judg- 
ment in  the  action."  The  same  principle  applies  to  an 
action  to  recover  property  in  the  possession  of  a  municipal 
ofiicer.  It  must  be  brought  against  the  party  in  posses- 
sion, leaving  him,  if  he  so  desires,  to  plead  the  authority 
under  which  he  holds  it.  The  complaint  in  this  case 
shows  affirmatively  that  the  property  in  controversy  at 
the  time  of  the  demand  and  the  commencement  of  the 
action  was  in  the  actual  possession  of  the  marshal.  It 
should  therefore  have  been  brought  against  him  alone, 
though  in  some  other  form  of  action  the  municipality 
might  be  liable  to  the  plaintiff  for  the  marshal's  acts.  It 
follows  that  the  judgment  of  the  court  below  must  be 
affirmed,  and  it  is  so  ordered.  Affirmed. 


Decided  7  December,  1908.  jj      „75 

OAIiLiOWAT  V.  BABTHOIiOMEW.  

[74Pac.4ffr.] 

Plbadinq— Execution  and  Deliveby  of  Note. 

1.  Plaintiff  having  pleaded  the  execution  and  delivery  of  a  promissory  note 
by  a  general  description,  defendants  denied  the  allegations  of  the  complaint,  and 
for  a  farther  answer  set  up  the  same  note  by  copy,  alleging  that  one  of  the  signers 
wrote  '^surety"  after  his  name,  which  plaintiff  had  erased.  This  was  an  admission 
of  the  execution  and  dellvey  of  the  note  sued  on,  and  it  was  unnecessary  to  pro- 
duce the  original. 

Promissory  Note— Principal  and  Surety. 

2.  A  signed  and  delivered  note  is  the  obligation  of  the  signers,  as  to  the  payee, 
though  one  or  some  of  the  signatures  may  have  the  word  "surety"  attached.  The 
only  effect  of  such  a  signature  is  to  adjust  the  relationship  of  the  signers  between 
themselves. 

Burden  of  Proof  as  to  Alteration  of  Note. 

8.  An  alleged  alteration  of  a  promissory  note  is  a  matter  of  defense,  the  burden 
of  proof  of  which  is  on  the  defendant. 

From  Morrow:  W.  R.  Ellis,  Judge. 

This  is  an  action  by  J.  J.  Galloway  against  A.  G.  Bar- 
tholomew and  J.  T.  Hoskins  to  recover  on  a  promissory 
note.    The  complaint  alleges  that  on  the  5th  day  of  July, 


76  Galloway  v.  Bartholomew.  [44  Or. 

1895,  the  defendants  executed  and  delivered  to  the  plain- 
tiff their  promissory  note  for  the  sum  of  $331.14,  due  two 
years  from  date,  with  interest  at  the  rate  of  ten  per  cent 
per  annum ;  that  there  is  now  due  thereon  from  the  de- 
fendants to  the  plaintiff  the  sum  of  $331.14,  with  interest 
at  the  rate  of  ten  per  cent  per  annum  from  the  5th  day  of 
July,  1895,  no  part  of  which  has  been  paid.  The  defend- 
ants answered  separately,  but  their  answers  are  substan- 
tially the  same.  They  each  deny  the  making  and  delivery 
of  the  promissory  note  as  alleged  in  the  complaint,  or  at 
all,  except  as  in  their  answers  afterward  alleged.  For  an 
affirmative  defense  they  plead,  in  substance,  that  on  the 
5th  day  of  July,  1895,  the  defendant  Bartholomew  executed 
and  delivered  to  plaintiff  a  promissory  note  signed  by  Hos- 
kins  as  surety,  a  copy  of  the  note  being  set  out  in  full.  *It 
is  for  the  amount  and  upon  the  terms  alleged  in  the  com- 
plaint, and  runs  **two  years  after  date,  without  grace,  for 
value  received,  I  promise  to  pay  to  the  order  of  J.  J.  Gal- 
loway," etc.,  and  is  signed  by  Bartholomew  and  Hoskins 
with  the  word  ''surety"  written  after  Hoskins'  name.  It 
is  then  alleged  that  the  plaintiff,  after  the  delivery  of  the 
note,  and  without  the  knowledge  or  consent  of  the  defend- 
ants, or  either  of  them,  did  thereafter  ''scratch  off  and  erase 
from  the  said  note  the  word  surety,  and  thereby  the  rela- 
tion of"  the  defendant  Hoskins  "was  changed  from  surety 
to  maker  on  said  note,  and  thereby  said  note  became  im- 
mediately void  and  uncollectible  from  these  defendants, 
or  either  of  them."  Replies  were  filed  denying  the  affirm- 
ative allegations  of  the  answers,  but  admitting  that  the 
copy  set  out  by  the  defendants  is  a  true  and  correct  copy 
of  the  note  sued  upon,  except  that  the  word  "surety"  did 
not  appear  at  any  place  or  in  any  part  of  the  original  note. 
Upon  the  trial  the  plaintiff,  as  a  witness  in  his  own  behalf, 
testified,  over  the  objection  and  exception  of  the  defend- 
ants, that  he  had  a  note  against  the  defendants  of  the  date 
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and  for  the  amount  stated  in  the  complaint,  no  part  of 
which  had  been  paid,  and  that  there  was  now  due  thereon 
the  entire  principal  and  interest.  He  then  rested  his  cause 
without  producing  or  offering  in  evidence  the  original 
note.  The  defendants  moved  for  a  nonsuit  on  the  ground 
that  the  plaintiff  had  failed  to  prove  a  cause  sufficient  to 
be  submitted  to  a  jury.  This  motion  was  overruled  and  a 
verdict  and  judgment  rendered  in  favor  of  the  plaintiff. 
Both  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  (?. 
W.  Phelps. 

For  respondent  there  was  a  brief  over  the  name  of  G. 
W.  Rea. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion  of  the  court. 

1.  Oral  evidence  of  the  contents  of  a  writing,  such  as  a 
promissory  note,  is  not  competent  without  first  showing  a 
legal  excuse  for  not  producing  the  original :  Maxwell  v. 
Bolles,  28  Or.  1  (41  Pac.  661).  This  rule  was  violated  on 
the  trial,  but  the  error  was  harmless,  as  the  evidence  was 
immaterial.  Neither  the  execution  nor  the  contents  of  the 
note  sued  upon  was  in  issue.  It  is  true  defendants  denied 
its  execution  and  delivery,  except  as  alleged  in  their  an- 
swers, but  they  afterwards  aflSrmatively  averred  the  exe- 
cution and  delivery  by  them  to  the  plaintiff  of  a  joint  and 
several  promissory  note,  of  the  date,  for  the  amount,  and 
containing  the  terms  alleged  in  the  complaint. 

2.  The  fact,  if  it  is  a  fact,  that  the  word  "surety"  was 
written  after  the  name  of  one  of  the  makers  did  not  render 
them  any  the  less  joint  and  several  obligors,  so  far  as  their 
liability  to  the  plaintiff  is  concerned :  Bowen  v.  Clarke,  25 
Or.  592  (37  Pac.  74 ;  Williams  v.  Island  City  M.  Co.  25  Or. 
573,  591  (37  Pac.  49).  It  would  only  show  that  as  between 
themselves  one  was  principal  and  the  other  surety,  and 
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would  perhaps  charge  the  payee  or  holder  with  knowledge 
of  that  fact,  but  it  would  not  affect  their  liability  to  the 
payee.  The  cause  of  action  in  favor  of  the  plaintiff  was 
therefore  admitted  by  the  defendants,  and  the  plaintiff  was 
not  required  to  produce  evidence  on  the  trial  in  support 
thereof.  The  error  in  admitting  the  parol  evidence  was 
therefore  harmless,  and  the  motion  for  nonsuit  was  prop- 
erly overruled. 

3.  The  alleged  alteration  of  the  note  was  a  matter  of 
defense,  and  the  burden  of  proof  was  upon  the  defendants. 

Affirmed. 


Decided  7  December,  1906. 

ANKENY  V.  BliAKIiET. 

r74Pac.486.] 

Taxation— ASSESSMENT  by  Board  of  Equalization. 

1.  Under  Bection  8080,  B.  A  G.  Gomp.,  authorizing  the  county  board  of  equali- 
sation to  make  the  proper  corrections  on  the  assessment  rolls  in  certain  cases, 
and,  among  others,  where  property  has  not  been  a-ssessed,  it  may  cancel  an  af»- 
sessment  to  one  not  the  owner  and  itself  assess  the  property  to  the  true  owner, 
and  this  without  special  notice,  since  it  is  the  duty  of  every  property  owner  to 
note  the  time  fixed  by  law  for  the  meeting  of  the  board.  In  thus  assessing  prop- 
erty theretofore  omitted  or  wrongly  assessed,  the  board  is  not  bound  by  the  as- 
sessor's, valuation,  but  may  acton  its  own  Judgment,  and  such  action  by  the  board 
is  not  an  increasing  of  the  valuation  of  the  property. 

Stock  of  National  Banks— Constitutional  Hestrictions. 

2.  As  used  in  the  Act  of  Congress  of  February  10, 1808,  c.  7  (15  Btat.  U.S.  34; 
U.  S.  Comp.  St.  1901, 1  5219),  providing  that  the  taxation  of  national  bank  stock 
shall  not  be  at  a  greater  rate  than  shall  be  assessed  on  other  moneyed  capital  in 
the  hands  of  individual  citizens,  etc.,  the  term  "rate"  has  relation  to  the  assess- 
ment as  a  whole,  and  does  not  signify  the  mere  percentage  of  levy  upon  any  valua- 
tion adopted,  so  that  any  assessment  which  exacts  from  the  owner  of  national 
bank  shares  a  greater  tax,  in  proportion  to  their  actual  value,  than  it  does  fkx>m 
the  owner  of  other  moneyed  capital,  is  prohibited  by  the  statute. 

Idem. 

8.  In  U.  S.  Comp.  St.  1901,  g  5219,  providing  that  the  taxation  of  national  bank 
stock  shall  not  be  at  a  greater  rate  than  is  assessed  on  other  moneyed  capital  in 
the  hands  of  individual  citizens,  the  expression  "moneyed  capital  in  the  hands 
of  individual  citizens"  signifies  capital  employed  in  the  operation  of  banking, 
and  otherwise  used  as  money  as  a  source  of  profit. 

Liability  of  National  Bank  Stock— Kind  of  Property. 

4.  National  bank  stock  is  personal  property,  within  the  meaning  of  B.  A  C. 
Comp.  g  9058,  directing  that  personal  property  shall  be  assessed  for  taxation  at  its 
true  value  in  cash. 
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MODB  OF  ASSB88INO  NATIONAL  BANK  STOCK-^TANDARD  OF  VALUB. 

5.  Under  B.  A  C.  Ck>inp.  gg  8042  and  8068,  directing  that  shares  of  stock  In  banks 
shall  be  assessed  "at  their  value,"  and  that  personal  property  shall  be  assessed  at 
its  "true  value  In  cash,"  the  value  of  shares  of  national  bank  stock,  for  the  pur- 
pose of  taxation,  is  the  sum  of  money  for  which  they  can  be  actually  sold,  and 
not  their  book  value,  computed  by  adding  to  the  par  value  of  the  paid-up  stock 
the  undivided  earnings  or  proflts  of  the  bank.  The  two  expressions,  "value" 
and  "true  value  In  cash,"  mean  the  same  thing. 

Evidence  of  Discbimination  in  Assessment. 

tf.  The  evidence  does  not  sustain  the  charge  that  the  assessment  in  question 
was  unfair  or  illegal,  or  that  the  county  board  of  equalization  discriminated  in 
making  such  assessment. 

Inequalities  in  Assessment  Rolls— Collateral  Attack. 

7.  Irregularities  or  inequalities  in  various  assessments,  not  resulting  fjrom  the 
application  of  a  wrong  principle  or  an  arbitrary  rule  intended  to  produce  dispro- 
portionate results,  must  be  corrected  through  the  county  board  of  equalization, 
and  cannot  be  collaterally  attacked  by  a  suit  to  enjoin  the  collection  of  the  tax. 

Discrimination  in  Assbssmbnt  Proceedings. 

8.  Where  shares  of  stock  of  various  banks  in  a  county  were  assessed  to  the 
banks,  but,  on  objection  of  one  bank,  its  assessment  was  changed,  and  the  stock 
assessed  to  the  stockholders,  the  erroneous  assessments  to  the  banks  not  objecting 
did  not  amount  to  a  discrimlnatton  against  holders  of  stock  in  the  bank  which 
did  object. 

From  Umatilla :  W.  R.  Ellib,  Judge. 

Suit  by  Levi  Ankeny  agaiiist  William  Blakley,  as  sheriff 
of  Umatilla  County,  and  another,  for  an  injunction  to  re- 
strain the  respondents  from  collecting  a  tax  on  certain 
bank  stock  owned  by  complainant. 

The  First  National  Bank  of  Pendleton,  having  been 
assessed  on  its  paid-up  capital  stock  by  the  assessor  of 
Umatilla  County  as  of  March  1, 1899,  applied  to  the  county 
board  of  equalization  on  September  2d  following  to  be 
relieved  from  such  assessment;  specifying,  among  other 
objections,  that  the  stock  was  not  legally  taxable  to  the 
bank.  Recognizing  the  validity  of  the  objection,  the  board 
canceled  the  assessment,  but  at  the  same  meeting  assessed 
the  stock  to  the  several  shareholders,  residents  of  the  county 
and  nonresidents  of  the  State,  according  to  the  holdings 
of  each,  and,  among  others,  290  shares  to  the  plaintiff,  at 
$46,617;  being  a  large  advance  upon  the  valuation  assessed 
to  the  bank.  Feeling  aggrieved  at  the  action  of  the  board, 
the  plaintiff  instituted  this  suit  to  enjoin  the  collection  of 
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all  taxes  levied  against  his  shares  of  stock,  except  such  as 
would  accrue  upon  a  valuation  of  $76.94  per  share,  which 
he  has  tendered  in  full  payment  to  the  proper  functionary. 
The  gist  of  the  complaint  is  that  on  March  1,  1899,  there 
was  subject  to  assessment  in  Umatilla  County,  Oregon,  a 
large  amount  of  moneyed  capital,  to  wit,  about  $400,000, 
invested  in  securities,  by  way  of  loans,  discounts,  etc.,  and 
about  $105,000  in  shares  of  capital  stock  in  private  bank- 
ing concerns,  other  than  stocks  in  national  banks ;  that 
all  such  moneyed  capital  was  assessed,  valued,  and  taxed 
at  no  greater  rate  than  the  par  value  of  such  securities, 
loans,  and  discounts,  and  the  paid-up  par  value  of  such 
shares  of  bank  stock,  increased  by  the  undivided  profits 
and  surplus ;  that  the  value  placed  upon  shares  of  national 
bank  stock  for  assessment  purposes  was  so  excessive,  as 
compared  with  that  placed  upon  such  moneyed  capital 
otherwise  invested,  as  to  amount  to  an  illegal  discrimina- 
tion against  the  First  National  Bank  of  Pendleton  and  the 
owners  and  holders  of  shares  of  stock  therein ;  "that  the 
said  assessor  and  county  board  of  equalization  knowingly, 
wilfully,  and  arbitrarily  adopted  a  system  of  valuation, 
assessment,  and  taxation  designed  to  operate  unequally 
upon  different  classes  of  property  similarly  situated,  and 
knowingly,  wilfully,  and  arbitrarily  adopted  a  system  of 
valuation,  assessment,  and  taxation  whereby  all  the  shares 
of  stock  in  the  First  National  Bank  of  Pendleton,  and  par- 
ticularly the  shares  of  this  plaintiff  therein,  were  assessed, 
valued,  and  taxed  at  a  greater  rate  than  other  moneyed 
capital  subject  to  taxation  in  said  county  and  State,  in  the 
hands  of  individuals  and  banks  other  than  national  banks, 
and  in  competition  with  said  First  National  Bank,  was 
assessed,  valued,  or  taxed." 

The  evidence  shows  that  the  shares  of  stock  in  the  First 
National  Bank  were  first  rated  on  a  cash  basis  at  $250  per 
share ;  that  when  the  board  of  equalization  assessed  them 
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to  the  individual  holders  the  rate  was  raised  to  $320  per 
share,  but  that  in  each  case  a  ratable  reduction  was  made 
for  the  real  estate  held  by  the  bank — that  asset  being  as- 
sessed to  it,  and  a  further  reduction  of  40  per  cent  upon 
the  balance,  to  make  the  valuation  correspond  with  that 
placed  upon  other  personal  property  for  assessment  pur- 
poses ;  that  the  rate  of  valuation  to  the  stockholders  was 
made  upon  the  basis  of  what  plaintiff  paid  for  a  block  of 
stock  that  was  sold  in  Portland  by  the  executor  of  the 
Failing  estate,  and  that  what  is  designated  and  known  as 
the  "Ankeny  Trust  Fund ''  was  not  taken  into  considera- 
tion, as  the  board  had  no  knowledge  of  it;  that  in  assess- 
ing notes  and  accounts  of  private  investors,  other  than 
banks,  the  assessor  valued  them  at  40  per  cent  less  than 
their  face,  taking  no  note  of  unpaid  accumulated  interest ; 
that  the  Farmers'  Bank  of  Weston  was  assessed  on  real 
property  at  $18,720,  and  on  300  shares  of  its  capital  stock 
at  $6,850,  which  was  reduced  by  the  board  of  equalization 
to  $5,268 ;  the  Pendleton  Savings  Bank,  on  real  property 
at  $21,975,  and  on  500  shares  of  capital  stock  at  $27,315; 
and  the  Bank  of  Milton  on  real  property  at  $4,595,  and  on 
254  shares  at  $7,871.    It  was  further  shown  that  at  the 
time  of  the  assessment  the  Pendleton  Savings  Bank  had 
a  paid-up  capital  of  $50,000,  with  a  surplus  of  $24,650 ; 
that  shares  of  stock  were  sold  about  the  time  for  $135  per 
share,  and  that  their  book  value  was  $149.20;  that  the 
Bank  of  Milton  had  a  paid-up  capital  of  $25,400,  and  net 
undivided  profits  of  $11,070.25;  that  the  book  value  per 
share  was  $104.60,  and  that  the  cash  value  was  a  trifle  less  ; 
that  the  Farmers'  Bank  of  Weston  had  a  paid-up  capital 
of  $31,350,  and  net  undivided  profits  of  $7,001.47,  and  that 
the  stock  would  have  sold  at  the  value  represented  by  these 
figures  if  it  had  been  offered ;  that  the  First  National  Bank 

had  a  paid-up  capital  of  $70,000,  a  surplus  fund  of  $18,- 
44  Ob. — a 
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287.81,  undivided  profits  of  $21,683.25,  and  was  assessed 
on  its  real  property  at  $24,935 ;  that  its  stock  was  worth 
from  $335  to  $350  per  share ;  that  at  a  directors'  meeting 
held  January  5, 1894,  a  resolution  was  adopted  as  follows : 

"Whereas,  owing  to  the  unfavorable  season  for  crops, 
low  prices,  and  the  unprecedented  damage  to  crops  during 
the  harvest,  this  bank  has  been  compelled  to  accept  a  large 
amount  of  real  estate  and  chattel  mortgage  security,  the 
paper  thus  secured  cannot  be  depended  on  for  early  pay- 
ment, and  the  further  fact  that  our  shareholders  are  now 
taxed  upon  our  surplus  fund  to  such  an  extent  as  to  be- 
come burdensome:  Therefore,  be  it  resolved  that  we  declare 
a  dividend  of  230  per  cent  of  our  capital  stock  of  $70,000, 
payable  out  of  our  surplus  fund,  and  that  first  there  be 
deducted  from  said  dividend  the  balance  due  profit  and 
loss  account,  to  wit,  $4,839.94,  and  the  balance,  $156,160.06, 
be  paid>to  Levi  Ankeny,  trustee  for  all  the  shareholders 
of  this-^ank  proportionately  to  their  holding  of  the  stock 
in  said  bank,  and  that  said  dividend,  known  as  '  Dividend 
No.  22,'  be  payable,  first,  in  such  notes  of  such  bank  as  are 
secured  by  mortgage;  second,  in  such  notes  as  it  is  not 
probable  will  be  paid  within  the  next  eight  months.*' 

The  condition  of  the  trust  fund  mentioned  in  the  reso- 
lution was  not  disclosed  at  the  time  of  the  assessment. 
The  findings  of  fact  and  law  being  favorable  to  the  defend- 
ants, a  decree  was  rendered  dismissing  the  complaint,  from 
which  the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Carter 
&  Raley  and  Cotton,  Teal  &  Minor,  with  an  oral  argument 
by  Mr,  Joseph  N,  Teal  and  Mr.  James  H.  Raley. 

For  respondents  there  was  a  brief  over  the  names  of 
Thomas  O.  Hailey,  District  Attorney,  aud  Balleray  &  Mc- 
Court,  with  an  oral  argument  by  Mr,  Hailey  and  Mr.  John 
J.  Balleray, 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 
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1.  We  will  consider  first  the  contention  of  counsel  that 
the  shares  of  bank  stock  were  assessed  when  they  were 
listed  upon  the  roll  in  the  name  of  the  bank,  and  a  valua- 
tion placed  upon  them  by  the  assessor,  and  that  thereafter 
the  county  board  of  equalization  was  without  power  or 
competent  authority  to  put  a  higher  valuation  upon  them, 
without  notice  to  the  shareholders.  It  is  provided  (B.  &  C. 
Comp.  §  3080)  that  if  it  shall  appear  to  the  board  of  equal- 
ization that  there  are  any  lands  or  other  property  assessed 
twice,  or  in  the  name  of  a  person  or  persons  not  the  owner 
thereof,  or  assessed  under  or  beyond  its  actual  value,  or 
any  lands,  lots,  or  other  property  not  assessed,  the  board 
shall  make  the  proper  corrections,  and  (by  B.  &  C.  Comp. 
§  3081)  that  the  board  shall  not  increase  the  valuation  of 
any  property  so  assessed  without  giving  to  the  person  in 
whose  name  it  is  assessed  at  least  three  days'  notice  in 
which  to  appear  and  show  cause  why  the  valuation  should 
not  be  increased,  but  that  such  notice  shall  not  be  neces- 
sary if  the  person  appear  voluntarily,  and  be  there  per- 
sonally notified  by  a  member  of  the  board  that  his  prop- 
erty, or  some  part,  is  assessed  below  its  actual  value.  If  any 
property,  therefore,  is  assessed  in  the  name  of  a  person 
not  the  owner,  or  under  or  beyond  its  actual  value,  the 
board  is  authorized  to  make  the  proper  corrections.  But 
how  ?  If  a  valuation  is  to  be  increased,  the  person  in  whose 
name  the  property  is  assessed  must  have  three  days*  notice. 
But  what  interest  has  a  person  in  property  assessed  to  him 
that  he  does  not  own  ?  His  only  concern  is  to  be  relieved 
of  the  assessment,  and  whether  the  valuation  is  to  be  raised 
or  lowered  cannot  affect  him  further,  so  that,  if  he  secures 
a  release  from  such  assessment,  his  sole  object  has  been 
subserved.  The  bank  in  the  present  instance  appeared 
voluntarily  and  objected  to  the  capital  stock  of  the  insti- 
tution being  assessed  to  it,  and  the  board,  realizing  that 
the  property  had  been  assessed  to  the  wrong  person,  re- 
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lieved  it  of  the  assessment.  Its  object  was  therefore  at  an 
end,  and  what  reason  was  there  left  for  notifying  the  bank 
to  show  cause  why  the  valuation  should  not  be  increased  ? 
It  was  the  duty  of  the  board,  however,  to  change  the  assess- 
ment. This  it  did  by  relieving  the  bank,  which  was  pres- 
ent, and  assessing  the  stock  to  the  shareholders;  they 
being  the  persons  to  whom  the  shares  were  properly  as- 
sessable. Now,  the  fact  that  the  stock  happened  to  be 
listed  in  the  name  of  a  person  not  the  owner  affords  no 
reason  why  the  true  owners,  when  the  correction  is  made 
and  the  stock  is  assessed  to  them,  should  have  notice  that 
the  assessor  had  primarily  listed  it  below  its  actual  value, 
and  the  law  does  not  require  it.  As  to  them,  it  never  had 
been  assessed;  hence  the  act  was  not  an  increase  in  a 
valuation  fixed  by  the  assessor.  The  board  of  equalization 
listed  it  to  them  upon  the  roll  for  the  first  time,  and  put  a 
valuation  upon  it,  thus  effectuating  an  initial  assessment; 
and  of  this  they  had  sufficient  legal  notice  through  the 
procedure  prescribed  in  assessment  matters.  The  board 
was  competent  thus  to  make  the  initial  assessment,  and 
the  stockholders  were  entitled  to  no  other  notice  than  the 
law  gave  them  of  the  existence  of  a  board  of  equalization, 
its  duties  and  powers,  and  of  the  time  of  its  meeting  to  ex- 
amine the  roll  and  make  the  proper  corrections  :  Oregon 
&  W.  M,  Sav.  Bank  v.  Jordan,  16  Or.  113  (17  Pac.  621); 
Oregon  &  C.K  Co.  v.  Lane  County,  23  Or.  386(31  Pac.  964); 
Ramp  V.  Marion  County,  24  Or.  461  (33  Pac.  681);  Dayton 
V.  Board  of  Equaliz,  33  Or.  131  (50  Pac.  1009);  Kirhwood 
V.  Ford,  34  Or.  552  (56  Pac.  411);  Southern  Oregon  Co,  v. 
Coo8  Cov.nty,  39  Or.  185  (64  Pac.  646). 

2.  This  brings  us  to  the  contention  most  strenuously 
urged — that  the  assessor  and  the  board  of  equalization  pur- 
posely, willfully,  and  arbitrarily  adopted  a  vicious  system 
of  valuation,  assessment  and  taxation,  with  a  view  to  dis- 
criminating against  investments  in  shares  of  the  capital 
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stock  of  the  First  National  Bank,  and  in  favor  of  other 
moneyed  capital  in  the  hands  of  individuals  and  private 
banking  concerns  within  the  county.  Incidentally  it  is 
urged  upon  the  other  hand  that  a  court  of  equity  is  with- 
out jurisdiction  to  determine  the  controversy,  because,  it 
is  insisted,  the  plaintiff  has  a  plain,  speedy,  and  adequate 
remedy  at  law.  Of  this,  however,  we  will  not  stop  to  in- 
quire further  than  to  observe  that  the  allegations  of  the 
complaint  seem  to  bring  the  case  within  the  purview  of 
many  cases  entertained  in  equitable  jurisdictions,  both 
State  and  Federal,  and  especially  the  latter.  See  Oregon 
&  C.  R.  Co.  V.  Jackson  County,  38  Or.  589  (64  Pac.  307), 
and  authorities  cited  next  below.  Our  statute  provides  that 
all  shares  of  capital  stock  of  banks  located  in  the  State 
shall  be  taxed  at  their  value  to  the  owners  thereof  in  the 
county,  city,  or  district  in  which  they  reside,  and  all  shares 
standing  in  the  names  of  persons  residing  out  of  the  State 
shall  be  taxed  to  such  persons  in  the  city,  county,  or  dis- 
trict where  the  bank  is  located :  B.  &  C.  Comp.  §  3042.  By 
the  Federal  statute,  the  legislature  of  each  State  may  de- 
termine and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  national  banking  associations  located  within  its 
borders,  subject  to  two  restrictions  only — that  the  taxation 
shall  not  be  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  the 
State,  and  that  the  shares  of  any  national  banking  asso- 
ciation owned  by  nonresidents  of  any  State  shall  be  taxed 
in  the  city  or  town  where  the  bank  is  located,  and  not  else- 
where: U.  S.  Comp.  St.  1901,  §  5219.  This  latter  statute 
has  received  explicit  construction  by  the  Supreme  Court 
of  the  United  States,  so  far  as  it  has  application  here.  The 
term  "rate,"  as  employed  therein,  has  relation  to  the  assess- 
ment as  a  whole,  and  was  not  intended  to  signify  the  mere 
percentage  of  levy  upon  any  valuation  that  the  authorities 
might  see  fit  to  adopt.    The  principle  announced  is  that 
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the  valuation  is  only  one,  but  an  essential,  step  in  the 
process  of  making  a  valid  assessment ;  that  an  inequality 
in  the  rate  of  valuation  necessarily  produces  an  inequality 
in  the  rate  of  assessment  or  taxation ;  and  that  it  is  this 
inequality  or  discrimination  that  the  statute  inveighs 
against,  so  far  as  it  concerns  the  taxation  of  shares  of  stock 
in  national  banks  as  compared  with  the  taxation  of  other 
moneyed  capital  coming  in  competition  therewith.  Any 
system  adopted  for  the  assessment  of  taxes,  therefore,  that 
exacts  from  the  owner  of  shares  in  a  national  bank  a 
greater  tax  in  proportion  to  their  actual  value  than  it  does 
from  the  owner  of  other  moneyed  capital  similarly  in- 
vested, results  in  the  taxation  of  such  shares  at  a  rate  in 
excess  of  that  placed  on  other  moneyed  capital,  and  falls 
within  the  inhibition  of  the  law :  People  v.  Weaver,  100 
U.  S.  539  ;  Ptlton  v.  National  Bank,  101  U.  S.  143  ;  Super- 
visors  V.  Stanley,  105  U.  S.  305 ;  Hills  v.  Epihange  Bank, 
105  U.  S.  319 ;  Evansville  Bank  v.  Britton,  105  U.  S.  322 ; 
Boyer  v.  Bayer,  113  U.  S.  689  (5  Sup.  Ct.  706). 

3.  The  chief  purpose  of  Congress  in  placing  a  limita- 
tion upon  the  State's  taxation  of  investments  in  national 
bank  shares  was  to  prevent  the  State  from  creating  and 
fostering  through  its  taxing  power  an  unequal  and  un- 
friendly competition,  by  favoring  other  individuals  or  in- 
stitutions engaged  in  similar  investments  of  capital ;  the 
expression  '^moneyed  capital  in  the  hands  of  individual 
citizens''  being  interpreted,  in  brief,  as  signifying  capital 
employed  in  the  operations  of  banking,  and  otherwise  used 
as  money  as  a  source  of  profit :  Mercantile  Bank  v.  New 
York,  121  U.  S.  138  (7  Sup.  Ct.  826);  Aberdeen  Bank  v. 
Chehalis  County,  166  U.  S.  440  (17  Sup.  Ct.  629). 

4.  Having  now  ascertained  the  meaning  and  purpose  of 
Congress  in  the  adoption  of  Section  5219,  U.  S.  Comp.  St. 
1901,  we  will  determine  what  standard  of  value  should  be 
adopted  for  the  assessment  of  shares  in  bank  stock,  it  be- 
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ing  insisted  that  the  measure  of  such  value  is  the  face  or 
par  value  of  the  paid-up  capital  stock,  increased  by  the 
undivided  earnings  or  profits  of  the  bank;  that,  while 
other  species  of  personal  property  may  fluctuate,  and  its 
value  be  best  determined  by  what  it  will  bring  in  the  mar- 
ket, the  value  of  shares  of  bank  stock  remains  constant 
and  invariable,  so  long,  at  least,  as  the  capital  remains 
intact  and  unimpaired  and  is  capable  of  exact  ascertain- 
ment ;  and  that,  therefore,  in  view  of  the  statutory  direc- 
tions that  such  shares  shall  be  taxed  "at  their  value,"  it 
was  intended  that  the  book  value  should  be  the  test,  and 
not  the  "true  value  in  cash,"  as  it  is  elsewhere  directed 
that  personal  property  shall  be  valued  for  the  purpose  of 
taxation :  B.  &  C.  Com  p.  §  3058.  In  this  we  are  unable  to 
agree  with  counsel.  The  section  just  noted  prescribes  that 
"all  personal  property  not  exempt  from  taxation  shall  be 
valued  at  its  true  value  in  cash."  Shares  of  bank  stock  are 
personal  property,  and  there  is  nothing  in  the  language 
employed  by  Section  3042,  B.  &  C.  Comp.,  to  betoken  or 
signify  an  intention  on  the  part  of  the  legislature  to  set  a 
different  standard  of  value  for  that  particular  species  of 
personal  property,  or  that  it  should  constitute  an  excep- 
tion to  the  general  provision,  and,  not  being  money,  which 
determines  its  own  value,  it  must  likewise  be  measured  as 
other  personal  property — at  its  true  value  in  cash. 

5.  Mr.  Justice  Holmes,  while  on  the  supreme  judicial 
bench  of  the  State  of  Massachusetts,  in  discussing  the  mean- 
ing of  the  expression  "  fair  cash  value,"  which  is  the  equiv- 
alent of  "true  value  in  cash,"  for  the  purpose  of  taxation, 
with  reference  to  shares  of  stock  in  a  national  bank,  says  : 
"  Value  refers  to  exchange.  The  cash  value  of  an  article 
is  the  amount  of  cash  for  which  it  will  exchange  in  fact. 
That  amount  depends  on  the  opinion  of  the  public  of  pos- 
sible buyers,  or  of  that  part  of  it  which  will  pay  the  most. 
If,  in  their  opinion,  the  stock  is  worth  only  $102  per  share 
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— if  that  is  all  that  the  stock  will  sell  for — it  is  vain  to 
show  that  the  net  value  of  the  property  of  the  corporation, 
that  is  to  say,  the  opinion  of  the  public  about  a  chief  com- 
ponent element  of  the  value  of  the  stock,  if  uncontrolled, 
logically  leads  to  a  different  value  for  the  stock.  It  has 
been  recognized  judicially  that  the  value  of  the  property 
and  the  value  of  the  stock  might  differ,  for  reasons  which 
have  been  found  to  exist  in  this  case.  ♦  ♦  The  difference 
in  the  value  found  by  him  [the  commissioner]  depends 
upon  whether  it  is  assumed  that  the  corporation  was  to 
continue  its  business,  or  was  to  be  wound  up.  If  it  was  to 
continue  its  business,  $102  was  the  fair  and  market  value 
for  a  share ;  that  is  to  say,  $102  was  the  full  amount  of 
cash  that  could  be  got  or  ought  to  be  got  for  a  share  in 
that  bank,  its  property  and  prospects  being  what  they 
were.  The  bank  actually  was  to  continue  its  business. 
Therefore  that  was  the  actual  fair  cash  value  of  its  shares. 
What  they  would  have  been  worth  in  a  different  state  of 
facts,  if  the  bank  had  come  to  a  stop,  does  not  matter. 
Actual  values  are  based  upon  existing  states  of  fact,  not 
upon  hypotheses ;  and  the  actual  value  of  shares  in  a  go- 
ing concern  depends  not  only  upon  its  property,  but  also 
upon  its  prospects,  since  shares  both  represent  property 
and  prospects":  National  Bank  of  Commerce  v.  New  Bed- 
ford, 155  Mass.  313,  315  (29  N.  E.  532,  533).  This  case  is 
so  apt  that  we  are  disposed  to  follow  it,  as  indicating  the 
correct  method  for  ascertaining  the  true  value  in  cash  for 
the  purpose  of  taxation,  within  the  purview  of  our  statute, 
as  it  relates  to  shares  of  stock  in  banking  concerns  while 
continuing  in  the  business  for  which  they  were  organized. 
6.  We  can  now  readily  determine  from  the  evidence 
whether  the  system  of  assessment  and  taxation  adopted  by 
the  assessor  and  board  of  equalization,  and  applied  in  the 
assessment  of  the  bank  stock  to  plaintiff  and  other  mon- 
eyed capital  investments  within  the  county,  was  vicious 
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in  principle,  and  calculated  to  discriminate  against  the 
First  National  Bank  or  its  shareholders,  for  such  is  the 
ground  upon  which  the  suit  is  based.  As  it  respects  the 
assessment  of  the  investments  of  moneyed  capital  by  in- 
dividuals, they  were  valued  at  60  per  cent  of  their  face,  so 
that  they,  with  whatever  accumulations  of  interest  there 
might  be,  were  considered  to  be  worth  par,  since,  as  a 
general  rule,  the  valuations  of  all  property,  whether  real 
or  personal,  were  made  on  the  basis  of  40  per  cent  reduc- 
tion of  the  cash  value.  In  assessing  the  banks,  the  real 
estate  in  every  instance  was  assessed  to  the  bank,  and 
rightfully  so.  The  Farmers'  Bank  of  Weston  was  assessed 
upon  real  property  at  a  valuation  of  $18,720,  and  upon  its 
bank  stock  at  95,268.  The  testimony  shows  that  its  stock 
was  worth  in  the  market  what  its  paid-up  capital  and  un- 
divided profits  or  book  value  would  indicate,  namely, 
$127.83  per  share,  or  $38,349.  Deduct  40  per  cent  from 
this  cash  value  estimate,  so  as  to  put  it  upon  the  basis  of 
other  assessments,  and  we  have  $23,010 ;  but  it  was  taxed 
upon  a  valuation  of  $23,988,  or  $978  above  the  initial  cash 
value  basis,  allowing  for  the  deduction.  The  Pendleton 
Savings  Bank  was  assessed  upon  its  real  property  at  a 
valuation  of  $21,975,  and  its  bank  stock  at  $27,315,  aggre- 
gating $49,290.  From  the  testimony  we  find  that  the  cash 
or  market  value  of  its  stock  was  $135  per  share,  or  for  the 
whole  500  shares  $67,500.  The  book  value — that  is,  con- 
sidering the  paid-up  capital  and  undivided  profits — ex- 
ceeded this,  being  at  the  rate  of  $149.20  per  share.  Reduc- 
ing the  total  valuation  by  40  per  cent  to  bring  it  to  the 
basis  upon  which  other  property  was  assessed,  we  have  a 
balance  of  $40^500,  which  shows  an  excess  assessment  to 
the  savings  bank  of  $8,790.  Upon  a  like  reasoning  from 
the  facts  established,  taking  its  stock  to  be  worth  $100  per 
share,  as  the  evidence  indicates,  it  will  be  seen  that  the 
property  of  the  Bank  of  Milton  was  not  valued  as  high  as 
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it  should  have  been  by  $2,774.  Now,  by  applying  the  same 
test  to  the  assessment  of  the  First  National  Bank  and  its 
shareholders,  we  find  that  they  have  fared  quite  as  well  as 
other  investors  of  moneyed  capital,  excepting  only  the 
Bank  of  Milton.  The  bank  was  assessed  upon  its  real  es- 
tate at  a  valuation  of  $24,935,  which  it  may  be  observed 
was  its  reduced  valuation  from  the  cash  basis  to  bring  it 
to  that  at  which  other  real  property  was  assessed  in  the 
county,  and  the  shareholders  were  assessed  by  the  board 
of  equalization  upon  their  shares  of  stock  at  the  rate  of 
$160.74  and  8  mills,  to  be  exact,  per  share.  This  can  be 
ascertained  by  a  simple  deduction  made  from  the  assess- 
ment of  plaintiff's  stock  as  it  appears  upon  the  tax  roll, 
which  is  an  exhibit  in  the  case.  This,  of  course,  is  the 
reduced  valuation  to  bring  it  to  the  basis  at  which  other 
personal  property  was  assessed.  At  this  rate  the  assessable 
value  of  all  the  stock  of  the  bank,  there  being  700  shares, 
would  be  $112,523.60.  Add  to  this  the  real  property  val- 
uation, and  we  have  the  total  valuation  at  which  the  prop- 
erty of  the  bank  and  its  shares  would  have  been  assessed 
if  the  stock  of  all  the  shareholders  had  been  listed,  namely, 
$137,458.60. 

Now,  the  stock  wf\s  worth  in  the  market,  to  say  the  least, 
$320  per  share.  The  plaintiff,  who  was  at  the  time  the 
president  of  the  concern,  and  assuredly  fully  cognizant 
of  its  true  financial  condition,  purchased  a  block  at  that 
figure;  and,  considering  his  recognized  business  sagacity, 
it  is  not  at  all  probable  that  he  paid  more  than  its  real 
worth — in  fact,  we  must  assume  that  the  purchase  was  a 
good  business  investment,  or  he  would  not  have  made  it. 
But  beyond  this,  the  testimony  of  Judge  Hartman  shows 
that  the  stock  was  actually  worth  from  $335  to  $350  per 
share.  He  was  qualified  to  testify  on  the  subject,  as  he 
was  managing  Mrs.  Sturgis'  business,  who  was  the  owner 
of  110  shares,  was  assessed  thereon  at  the  same  rate  as 
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plaintiff,  and  has  paid  the  taxes  in  full  accruing  by  reason 
thereof.  At  $320  per  share,  the  aggregate  valuation  of 
the  700  shares  would  be  $224,000.  Reduce  this  by  40  per 
cent,  and  we  have  a  valuation  for  assessment  purposes 
upon  the  basis  at  which  other  property  in  the  county  was 
assessed  of  $134,400,  which  shows  an  excess  assessment  of 
$3,058.60.  If,  however,  a  primary  cash  valuation  of  $335 
per  share — Judge  Hartraan's  lowest  estimate — be  adopted, 
the  proper  deduction  would  show  that  the  stock  has  been 
assessed  below  the  standard  by  $3,241.40,  and  there  is  no 
reasonable  cause  for  plaintiff  to  complain. 

The  Ankeny  Trust  Fund  has  no  place  in  the  considera- 
tion, and  could  only  be  material  upon  the  hypothesis  that 
the  proper  standard  of  valuation  was  the  par  value  of  the 
stock,  increased  by  the  undivided  profits,  as  contended  for 
by  plaintiff's  counsel ;  and  the  question  would  then  arise 
whether  the  fund  should  still  be  considered  undivided 
profits,  or  a  completed  dividend  to  the  shareholders.  But 
this,  we  have  seen,  is  not  the  appropriate  standard,  within 
the  intendment  of  the  legislature,  which  at  once  puts  an 
end  to  its  relevancy.  It  was  not  taken  into  account  by  the 
taxing  officers,  as,  at  the  time  the  board  of  equalization 
made  the  assessment  of  plaintiff's  shares  to  him,  it  had  no 
knowledge  of  such  a  fund.  Nor  did  the  board  adopt,  as 
the  complaint  charges  and  counsel  insist,  as  a  standard 
of  valuation  for  moneyed  capital  investments  in  shares 
of  all  bank  stock,  excepting  national,  the  par  value  of  the 
paid-up  stock,  increased  by  the  surplus  and  undivided 
profits.  The  just  and  sincere  purpose  of  the  board, as  the 
evidence  clearly  indicates,  was  to  get  at  the  value  of  such 
shares  of  stock  in  cash,  and  it  applied  the  same  rule  for 
the  valuation  of  plaintiff's  shares  of  stock  in  the  First  Na- 
tional Bank.  True,  when  we  figure  out  precisely  the  results 
from  the  testimony  here  adduced,  there  appear  to  be  some 
inequalities  in  individual  cases ;  but  they  do  notarise  from 
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the  standard  of  valuations  adopted,  or  from  any  vice  in 
the  system  of  assessment  and  taxation  employed,  and  must 
be  attributed  wholly  to  some  misinformation  or  mistake  in 
judgment  of  such  officers  in  determining  values  under  a 
correct  rule,  as  the  assessment  of  individuals  proceeded. 

7.  As  was  said  by  Mr.  Justice  Field  in  Stanley  v.  Svr 
pervisors  of  Albany,  121  U.  S.  535  (7  Sup.  Ct.  1234,  1239): 
"Absolute  equality  and  uniformity  are  seldom,  if  ever, 
attainable.  The  diversity  of  human  judgments,  and  the 
uncertainty  attending  all  human  evidence,  preclude  the 
possibility  of  this  attainment.  Intelligent  men  differ  as  to 
the  value  of  even  the  most  common  objects  before  them — 
of  animals,  houses,  and  lands  in  constant  use.  The  most 
that  can  be  expected  from  wise  legislation  is  an  approxima- 
tion to  this  desirable  end, and  the  requirement  of  equality 
and  uniformity  found  in  the  constitutions  of  some  States 
is  complied  with  when  designed  and  manifest  departures 
from  the  rules  are  avoided."  For  mere  irregularities  or 
overvaluations  which  do  not  result  from  the  application 
of  a  principle  unwarranted  by  law,  or  a  vicious  system 
designed  or  calculated  to  operate  unequally  upon  a  large 
class  of  taxpayers,  a  remedy  is  provided  by  statute,  through 
resort  to  the  board  of  equalization,  which  is  deemed  speedy 
and  adequate,  and  a  court  of  equity  will  not  intercede. 
The  action  of  the  assessing  officers  "is  judicial  in  its 
character,"  says  the  eminent  jurist  in  the  case  just  cited. 
"They  pass  judgment  on  the  value  of  the  property,  upon 
personal  examination  and  evidence  respecting  it.  Their 
action  being  judicial,  their  judgments  in  cases  within 
their  jurisdiction  are  not  open  to  collateral  attack.  If  not 
corrected  by  some  of  the  modes  pointed  out  by  statute, 
they  are  conclusive,  whatever  errors  may  have  been  com- 
mitted in  the  assessment."  Our  own  decisions  are  to  the 
same  purpose :  Oregon  &  W.  M.  Sav.  Bank  v.  Jordan,  16  Or. 
113(17  Pac.  621);  Ravip  v.  Marion  County.  24  Or.  461  (33 
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Pac.  681 );  Oregon  &  C.  R.  Co,  v.  Jackson  County ^  38  Or.  589 
(64  Pac.  307). 

8.  Nor  does  the  mere  fact  that  the  shares  of  stock  in  the 
other  banking  concerns  were  assessed  to  the  banks,  and 
the  stock  of  the  First  National  Bank  to  its  shareholders, 
amount  to  a  discrimination  of  which  the  plaintiff  can  com- 
plain. The  standard  of  valuation,  as  wo  have  seen,  was 
the  same  as  applied  to  all;  and  while  in  one  instance  the 
shareholders  were  to  pay  the  taxes  directly,  and  in  the 
other  through  the  banks,  this  can  now  make  no  difference 
to  the  plaintiff.  It  seems  it  had  been  the  custom  previous 
to  this  time  to  assess  all  the  stock  to  the  banks,  which  was 
done  at  their  instance  and  request, as  a  matter  of  conven- 
ience to  them ;  and  there  probably  would  have  been  no 
divergence  from  the  custom,  had  not  the  First  National 
Bank  insisted  that  it  be  relieved  of  the  assessment.  The 
assessment  of  the  stock  to  the  other  banks  was  invalid,  of 
course,  but  no  one  challenged  it  on  that  account,  and  the 
banks  and  their  stockholders  have  acquiesced  therein ; 
and,  it  not  having  been  shown  to  the  contrary,  we  must 
assume  that  the  taxes  have  been  paid.  In  reality,  therefore, 
there  exists  no  such  inequality  between  the  taxation  of  the 
First  National  Bank  and  its  shareholders,  and  that  of  the 
other  banks  and  their  stockholders,  or  of  other  moneyed 
capital  within  the  county,  as  a  court  of  equity  will  relieve 
against.  There  is  not  the  slightest  evidence  in  the  record 
that  the  assessor,  the  board  of  equalization,  or  any  mem- 
ber thereof,  acted  capriciously  or  arbitrarily,  with  a  view 
to  taxing  plaintiff's  shares  of  stock  at  any  greater  rate 
than  was  adopted  for  the  taxation  of  other  moneyed  in- 
vestments, nor  was  the  rate  of  valuations  adopted  in  any 
degree  calculated  to  lead  to  such  vicious  discrimination. 
The  allegations  of  the  complaint,  therefore,  are  not  estab- 
lished by  the  evidence,  and  the  decree  of  the  trial  court  in 
dismissing  it  was  properly  rendered.  Affirmed. 


^^  m\ 
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Argued  2  December,  decided  14  December,  1908. 

BENFIEIiD  r.  BENFIELD. 

[  74  Pac.  495.J 

Divorce— Cruelty  Consistinq  of  Abuse  and  Threats. 

1.  Threats  of  personal  violence  uttered  with  an  apparent  intention  of  execut- 
ing them,  coupled  with  present  ability  to  do  so,  and  abusive  language,  may  consti- 
tute cruel  and  Inhuman  treatment,  for  they  may  incite  such  fear  of  bodily  harm 
as  to  destroy  the  domestic  relationship. 

Divorce— Evidence  of  Cruelty. 

2.  Repeatedly  seizing  a  wife  by  the  hair,  while  flourishing  a  knife,  accompa- 
nied by  threats  to  "knock  daylight  through"  her,  and  to  "fix"  her,  varied  by 
addressing  her  as  **  a  dirty  old  sow,"  and  slapping  her,  all  without  provocation  or 
JustlAcation,  constitutes  cruel  and  inhuman  treatment  Justifying  a  divorce. 

Divorce. 

8.  The  effect  of  awarding  to  the  wife  in  a  decree  of  divorce  an  interest  in  her 
husband's  realty,  under  Section  511,  B.  &  C.  Comp.,  giving  to  the  party  securing 
the  divorce  an  undivided  third  of  all  the  real  estate  owned  by  the  other,  is  to 
make  them  thereafter  tenants  in  common  of  all  such  land  in  the  proportion  of 
one-third  to  two-thirds. 

From  Multnomah :   John  B.  Cleland,  Judge. 

Divorce  proceeding  by  Charlotta  Benfield  against  Fred- 
erick Benfield,  which  was  dismissed,  resulting  in  this  ap- 
peal. Reversed. 

For  appellant  there  was  a  brief  over  the  name  ol  A,  R, 
Mendenhall,  with  an  oral  argument  by  Mr,  William  N. 
Gatens. 

No  brief  or  appearance  for  respondent. 

No  brief  or  appearance  for  the  State. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  for  a  divorce,  instituted  by  the  wife  on  the 
ground  of  cruel  and  inhuman  treatment  and  personal  in- 
dignities rendering  life  burdensome.  The  defendant,  hav- 
ing been  personally  served  with  the  process,  failed  to  appear 
or  answer,  whereupon,  the  State  appearing  by  the  district 
attorney,  a  trial  was  had,  and  the  suit  dismissed,  from 
which  decree  the  plaintiff  appeals. 

The  testimony  shows  that  the  parties  were  married  in 
Wisconsin,  and  removed  to  this  State  in  1870,  where  the 
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defendant  owns  a  farm  of  80  acres  near  Corbett,  upon  which 
she  and  their  children  reside.  In  September,  1902,  the 
defendant  went  away  from  his  home,  leaving  the  farm  in 
charge  of  his  sons,  but  he  occasionally  returned  to  look 
after  his  stock.  During  one  of  these  visits  he  assaulted  the 
plaintiff,  in  speaking  of  which  she  testified  that  on  Decem- 
ber 25, 1902,  he  held  her  by  her  hair  with  one  hand,  having 
a  knife  in  the  other,  called  her  a  "dirty  sow,"  slapped  her, 
swore  he  would  kill  her,  and  that  he  would  knock  daylight 
through  her  if  she  did  not  leave  home,  telling  her  that  her 
time  had  come.  The  plaintiff's  son  corroborates  his  mother 
in  these  particulars,  and  says  that  his  father  always  cursed, 
abused,  slapped,  and  hit  her,  and  that  on  Christmas  morn- 
ing, 1902,  having  heard  her  scream,  he  went  to  her  bed- 
room, and  found  his  father  holding  her  by  her  hair,  and 
having  in  one  hand  a  butcher  knife  ;  that  his  father  called 
his  mother  all  the  evil  names  he  could  think  of,  saying, 
"  I  will  fix  you  this  trip  ";  that  she  did  not  start  the  trouble; 
that  when  she  said  anything  to  him  he  would  reply,  **God 
damn  you,"  and  slap  her ;  that  his  father  wanted  to  drive 
his  mother  away ;  and  that  the  family  had  always  been 
afraid  to  leave  her  alone,  thinking  he  might  kill  her. 
R.  W.  Larsen,  as  plaintiff's  witness,  testified  that  about  two 
months  prior  to  the  trial  the  defendant  had  used  vile  lan- 
guage in  the  presence  of  the  plaintiff,  calling  her  indecent 
names,  and,  jumping  up  from  a  chair  which  he  occupied, 
he  went  towards  her,  but  the  witness  could  not  say  whether 
or  not  he  threatened  to  strike  her.  The  foregoing  consti- 
stutes  substantially  all  the  testimony  given  at  the  trial,  and 
it  remains  to  be  seen  whether  or  not  it  is  suflBcient  to  entitle 
the  plaintiff  to  a  decree  of  divorce. 

1.  Threats  evidently  intended  to  be  executed,  and  so 
understood  by  the  injured  party  to  the  marriage  contract, 
inducing  in  the  mind  of  the  latter  a  reasonable  apprehen- 
sion of  danger  to  life  or  health,  rendering  it  extremely 
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difficult  to  discharge  the  duties  of  the  domestic  relation, 
constitute  such  cruel  and  inhuman  treatment  as  to  justify 
a  decree  of  divorce  in  a  suit  instituted  for  that  purpose : 
Stewart,  Mar.  &  Div.  §  268 ;  Beckley  v.  Beckley,  23  Or.  226 
(31  Pac.  470);  Ryan  v.  Ryan,  30  Or.  226  (47  Pac.  101); 
Hughes  v.  Hughes,  44  Ala.  698 ;  Powelson  v.  Powelson,  22 
Cal.  359 ;  Odom  v.  Odom,  36  Ga.  286 ;  Freeman  v.  Freeman, 
31  Wis.  235.  It  will  be  remembered  that  plaintiff's  son 
testified  that  his  father  always  cursed,  slapped,  and  hit  his 
mother,  and,  though  it  appears  that  only  one  aggravated 
assault  had  been  committed  upon  her  by  the  defendant, 
cruel  and  inhuman  treatment  may  consist  of  abusive  lan- 
guage and  improper  conduct  as  well  as  personal  violence : 
Cole  V.  Cole,  23  Iowa,  433 ;  Sackrider  v.  Sackrider,  60  Iowa, 
397  (14  N.  W.  736). 

2.  It  is  probable  that  the  lower  court  refused  to  grant 
the  relief  sought  upon  the  supposition  that  the  suit  was 
collusive,  but  we  are  unable  to  discover  any  intimation 
thereof  in  the  transcript,  and  conclude  that  the  testimony 
shows  that  plaintiff  was  without  fault,  and  is  entitled  to  a 
decree  in  her  favor. 

3.  It  is  alleged  that  the  defendant  owns  the  southeast 
quarter  of  the  southeast  quarter  of  section  26,  and  the 
northwest  quarter  of  the  northeast  quarter  of  section  35, 
in  township  1  north  of  range  4  east  of  the  Willamette 
Meridian,  and  the  prayer  of  the  complaint  is  that  the  south 
half  of  the  latter  40-acre  tract,  which  includes  the  house 
and  improvements,  may  be  decreed  to  the  plaintiff.  The 
statute  prescribing  the  effect  of  a  decree  of  divorce,  as  far 
as  deemed  applicable,  is  as  follows :  **  Whenever  a  mar- 
riage shall  be  ♦  ♦  dissolved,  the  party  at  whose  prayer 
such  decree  shall  be  made,  shall  in  all  cases  be  entitled 
to  the  undivided  one-third  part  in  his  or  her  individual 
right  in  fee  of  the  whole  of  the  real  estate  owned  by  the 
other  at  the  time  of  such  decree,  *  *  and  it  shall  be  the 
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duty  of  the  court  in  all  such  cases  to  enter  a  decree  in  ac- 
cordance with  this  provision":  B.  &  C.  Comp.  §  511.  It  is 
impossible  to  determine  from  the  transcript  the  relative 
value  of  the  twenty  acres  containing  the  house  and  im- 
provements as  compared  with  the  sixty  acres  of  unim- 
proved land,  and  it  may  be  that  the  part  desired  by  plain- 
tiff exceeds  one-third  the  value  of  the  premises  owned  by 
the  defendant.  In  Reea  v.  Rees,  7  Or.  47,  in  a  suit  to  dis- 
solve the  marriage  contract,  it  was  held  that  the  court 
could  not  decree  that  the  party  in  whose  favor  the  divorce 
was  granted  should  be  entitled  to  more  than  an  undivided 
one-third  of  the  real  estate  owned  by  the  other.  In  dis- 
solving the  marriage  relation,  the  court,  being  empowered 
to  award  to  the  prevailing  party  an  undivided  part  of  the 
real  estate  owned  by  the  other,  is  thereby  impliedly  pro- 
hibited from  decreeing  to  either  party  any  part  of  the 
premises  in  severalty,  and  hence  cannot  partition  the  land 
in  a  suit  of  this  kind.  It  will  thus  be  seen  that  the  effect 
of  a  decree  of  divorce  upon  the  real  property  of  the  de- 
feated party,  when  a  part  of  the  premises  is  sought  to  be 
recovered,  is  to  sever  the  marital  ties  and  to  create  the 
relation  of  tenants  in  common.  The  decree  of  the  lower 
court  will  therefore  be  reversed,  and  one  entered  here  dis- 
solving the  bonds  of  matrimony  heretofore  existing  be- 
tween the  plaintiff  and  the  defendant,  and  awarding  to  her 
an  undivided  one-third  part  in  her  own  individual  right 
in  fee  of  the  real  property  hereinbefore  described. 

Reversed. 
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[74  Pac.  483. J 

Advkbsk  Possession^Color  of  Titlk.  ' 

1.  A  sheriff's  deed  fully  describing  a  tract  of  land,  based  on  a  sale  in  pursu- 
ance of  a  mortgage  foreclosure,  in  which  the  land  was  also  correctly  described, 
constitutes  a  color  of  title. 
44  Ob. 7 
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Effect  of  Adverse  Possession—Statute  of  Limitations. 

2.  The  effect  of  adversely  holding  laud  under  color  of  title  for  more  than  ten 
years  is  to  confer  the  fee-simple  title  upon  such  holder. 

Possession  Under  Executory  Contract— Limitations. 

3.  As  between  one  holding  land  under  an  executory  contract  and  the  grantori 
the  statute  of  11m nations  as  to  adverse  possession  cannot  run  in  favor  of  such 
holder,  or  his  grantee  or  successor,  until  he  becomes  en  11  tied  to  a  deed. 

Nature  of  Required  Possession  Without  Color  of  Title. 

4.  In  order  to  start  ihe  operation  of  the  statute  of  limitations  in  favor  of  one 
claiming  adverse  possession  without  color  of  title,  the  possession  must  be  actual 
as  distinguished  from  constructive,  and  should  be  indicated  by  such  acts  uf  use 
as  the  land  is  adapted  to — cultivation,  for  instance,  or  the  construction  of  build- 
ings for  a  particular  purpose,  or  a  substantial  inclosure  of  the  whole  tract— and 
must  be  exclusive  in  character. 

Adverse  Possession— Use  Common  to  Several. 

5.  Adverse  possession  cannot  be  predicated  on  a  fencing  of  the  land  claimed 
with  tracts  belonging  to  other  persons,  and  the  use  of  the  entire  inclosure  by  all 
the<rwner8  indiscriminately  as  such  an  occupancy  is  neither  actual  nor  exclusive. 

From  Jackson :    Hiero  K.  Hanna,  Judge. 

Suit  by  S.  Hamilton  against  Ulysses  Fluornoy,  in  which 
plaintiff  prevailed  and  defendant  appealed.    Modified. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  John  A,  Buchanan, 

For  respondent  there  was  a  brief  over  the  names  of  C. 
L,  Hamilton^  Frank  0.  Micelli,  and  J,  C.  FuUertony  with  an 
oral  argument  by  Mr,  Micelli  and  Mr.  Fullerton. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  remove  a  cloud  from  title,  instituted 
June  28,  1902.  The  plaintiff  alkges  that  he  is  the  owner 
of  lots  5,  6,  and  7,  section  16,  township  27  south,  range  7 
west  of  the  Willamette  Meridian,  in  Douglas  County ;  that 
the  defendant  claims  an  adverse  interest  therein  by  virtue 
of  a  deed  purporting  to  convey  the  same,  executed  and  de- 
livered by  the  State  of  Oregon  to  him  October  14,  1901, 
but  that  such  deed  is  inoperative  to  convey  the  title,  or  any 
interest  therein.  The  defendant  asserts  ownership  in  fee 
and  possession  by  virtue  of  the  deed  complained  of,  and 
thus  are  the  issues  made  up.  The  plaintiff  having  pre- 
vailed in  the  circuit  court,  the  defendant  appeals. 
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The  evidence  shows  that  on  the  8th  day  of  November, 
1866,  T.  F.  Royal,  county  school  superintendent  of  Doug- 
las County,  executed  to  Jones  H.  Fluornoy,  for  the  consid- 
eration of  $97.30,  a  deed  to  the  fractional  southeast  quarter 
of  the  northeast  quarter  and  the  fractional  east  half  of  the 
southwest  quarter  of  said  section  16,  containing  48.65 
acres ;  that  on  January  3,  1879,  Jones  H.  Fluornoy  ob- 
tained a  certificate  of  purchase  from  the  State  land  board 
to  the  lots  designated  for  the  consideration  of  ,|82.34,  of 
which  he  paid  $27.44;  that  thereafter  he  paid  $60.21  in- 
terest upon  the  balance  of  the  purchase  price,  but,  ulti- 
mately failing  in  his  payments  as  required  by  the  board, 
the  certificate  was  canceled  October  9, 1900,  the  land  resold 
on  the  22d  to  Ulysses  Fluornoy,  the  defendant  herein,  and 
a  deed  executed  to  him  by  the  State  October  14,  1901, 
which  constitutes  the  muniment  under  which  he  claims 
title ;  that  on  the  14th  day  of  July,  1884,  Jones  H.  Fluor- 
noy gave  plaintiff  a  mortgage  upon  divers  tracts  of  land, 
among  others  the  fractional  east  half  of  the  southwest 
quarter  and  the  fractional  west  half  of  the  southeast  quar- 
ter of  section  16,  which  covers  lot  7  completely,  but  includes 
no  part  of  lots  5  and  6,  as  designated  by  the  government 
surveys  of  the  section,  aggregating  1,200  acres,  or  more; 
that  this  mortgage  was  subsequently  foreclosed,  and  a 
sheriff's  deed  executed  for  the  premises  described  therein 
August  9,  1890,  to  plaintiff,  who  entered  into  possession 
at  once,  and  has  continued  therein  ever  since.  This  com- 
prises all  the  record  title  plaintiff  has  to  these  lots  in  dis- 
pute. 

The  plaintiff  also  claims  title  thereto  through  adverse 
possession  for  a  continuous  period  of  more  than  ten  years. 
Upon  this  phase  of  the  case  the  evidence  shows  that  when 
plaintiff  was  considering  the  desirability  of  making  the 
loan  to  Fluornoy  to  secure  which  the  mortgage  was  given 
the  latter  pointed  out  the  lots  in  dispute  to  plaintiff's  agents. 
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thus  indicating  that  they  were  to  be  comprised  in  the 
mortgage  security  ;  that  the  whole  of  lot  7,  and  perhaps  a 
small  fraction  of  6,  were  then  inclosed  with  other  lands 
mortgaged  and  occupied  by  Fluornoy,  and  continued  so  to 
be  until  after  plaintiff  entered,  but  that  lot  5  and  the  re- 
maining portion  of  6  were  outside  of  such  inclosure ;  that 
when  plaintiff  entered  under  his  sheriff's  deed  all  the  land 
described  therein,  including  lots  5, 6,  and  7,  was  contained 
in  another  general  inclosure  formed  by  fencing,  commenc- 
ing at  the  base  of  a  mountain  range  on  or  near  the  section 
line  between  sections  17  and  20,  running  thence  east  and 
south  and  north,  following  the  general  contour  of  his  lands, 
to  a  point  in  the  north  half  of  section  9  not  very  definitely 
fixed,  and  thence  in  a  northwesterly  direction  to  the  moun- 
tain range,  which  range  completed  the  inclosure  on  the 
west.  Within  this  inclosure  were  contained  not  only  the 
lands  of  Hamilton  and  the  lots  in  question,  but  also  lands 
consisting  particularly  of  lot  4,  section  16,  containing  33.81 
acres,  belonging  to  the  defendant ;  lots  2  and  3  of  section 
16,  contiiining  47.80  acres,  belonging  to  A.  McPherson  and 
D.  M.  Franklin,  one  or  both  ;  the  north  half  of  the  north- 
west quarter  of  section  16,  belonging  in  part  to  Weeks  and 
in  part  to  Bloomer;  and  the  southeast  quarter  of  section 
8,  belonging  to  Wick;  and  that  most,  if  not  all,  of  these 
persons  had  stock  which  was  allowed  to  run  in  the  com- 
mon pasture  with  that  of  Hamilton's  lessees.  It  was  fur- 
ther shown  that  according  to  general  repute  in  the  neigh- 
borhood Hamilton  was  the  owner  of  the  lots  in  question, 
and  that  no  one  else  claimed  them  ;  but  it  is  not  shown 
that  he  made  any  other  claim  to  them  further  than  might 
be  inferred  through  their  use  and  occupation  by  his  lessees 
in  the  manner  indicated  ;  that  is,  by  having  them  inclosed 
in  the  common  pasture  and  pasturing  stock  therein.  There 
was  much  testimony  directed  to  the  character  of  the  fenc- 
ing constituting  the  larger  inclosure — whether  it  was  suf- 
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ficient  to  turn  stock,  or  was  constructed  to  a  junction  with 
the  mountain  range,  or  whether  the  range  was  so  precipi- 
tous as  to  be  considered  a  part  of  the  inclosure.  All  this, 
however,  is  rendered  immaterial  by  the  more  salient  facts 
which  determine  the  controversy. 

1.  As  it  respects  lot  7,  Hamilton  was  holding  under 
color  of  title.  The  school  superintendent's  deed  covered 
most  of  it  by  the  description  it  contained,  namely,  the 
fractional  east  half  of  the  southwest  quarter  of  section  16, 
and  the  sheriff's  deed  purported  to  convey  the  whole  of  it 
by  that  and  an  additional  description,  to  wit,  the  fractional 
west  half  of  the  southeast  quarter  of  section  16.  That  this 
latter  deed  constitutes  color  of  title,  whatever  may  be  said 
of  the  superintendent's  deed,  is  very  clear. 

2.  Hamilton's  possession  and  claim  of  title  have  been 
with  reference  to  it,  and  adverse  to  Jones  H.  Fluornoy,  the 
defendant,  and  all  other  persons,  for  a  period  of  more  than 
ten  years,  the  effect  of  which  claim  and  holding  has  been  to 
clothe  him  with  the  fee-simple  title.  But,  if  there  were  any 
doubt  as  to  the  sufficiency  of  these  deeds,  or  either  of  them, 
to  constitute  color  of  title,  so  as  to  make  his  holding  coter- 
minous with  the  description  contained  in  the  instruments, 
his  possession  of  this  particular  lot  has  been  actual  by  the 
immediate  inclosure  maintained  practically  the  whole  time 
since  he  obtained  the  sheriff's  deed. 

3.  As  to  lots  5  and  6  the  conditions  are  very  different. 
But  little,  if  any,  portion  of  these  was  contained  in  the 
immediate  inclosure,  and  plaintiff  is  wholly  without  color 
of  title  thereto.  He  claims  to  have  deraigned  title  from 
Jones  H.  Fluornoy,  by  whom  he  was  led  to  believe  that  he 
was  getting  a  mortgage  upon  the  lots.  The  fact  is,  however, 
that  the  mortgage  was  not  drafted  so  as  to  cover  them,  and 
it  appears  that  Fluornoy  at  the  time  held  them  under  an 
executory  contract  from  the  State.  As  between  Fluornoy 
and  the  State,  therefore,  the  statute  of  limitations  could 
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not  run  until  he  was  entitled  to  a  deed,  and  with  much 
greater  reason  it  could  not  run  in  favor  of  plaintiff,  hold- 
ing under  Fluornoy.  * 

4.  Beyond  this,  the  plaintiff  being  without  color  of  title, 
his  possession,  in  order  to  set  the  statute  in  operation, 
must  have  been  actual,  as  contradistinguished  from  con- 
structive, possession,  which  should  have  been  evidenced  by 
some  such  acts  of  use  as  the  land  was  adapted  to — as  the 
construction  of  buildings  thereon,  cultivation,  improve- 
ments, and  the  like,  or  a  substantial  inclosure,  indicating 
an  occupancy  coterminous  therewith — and  it  must  have 
been  exclusive  in  character.  • 

5.  Tested  by  such  requirements,  the  acts  of  plaintiff  and 
his  tenants  holding  under  him  cannot  avail  him  to  estab- 
lish title.  The  inclosure  relied  upon  was  common  to  him 
and  to  others  owning  lands  within  its  limits,  and  the  use, 
which  consisted  wholly  in  pasturage  of  stock,  was  common 
as  well  to  all,  so  that  his  possession  was  neither  actual  nor 
exclusive,  and  was  therefore  wanting  in  these  essential 
elements  to  an  adverse  possession  such  as  will  ripen  into  a 
full  title:  Anderson  v.  McCormick,  18  Or.  301,305  (22  Pac. 
1062);  Ambrose  v.  Huntington,  34  Or.  484  (56  Pac.  513); 
Bartholomew  v.  Edwards,  1  Houst.  17;  Walsh  v.  Hill,  41 
Cal.  571.  W^e  conclude,  therefore,  that  plaintiff  is  the 
owner  and  entitled  to  the  possession  of  lot  7,  and  as  to  it  de- 
fendant's deed  from  the  State  constitutes  a  cloud  thereon ; 
but  as  to  lots  5  and  6  the  defendant  is  the  owner,  and  a 
decree  will  be  here  entered  accordingly.  Modifibd. 


An^ued  1  December,  decided  H  December,  lOOS. 

WABD   t.  WABBEN. 

[74  Pac.  482.1 

Vendor  and  Pubchaseb— Recovery  of  Price  After  Rescission. 
1.  A  rescission  of  a  contract  of  sale  by  the  vendor  Is  equivalent  t/>  a  failure  of 
consideratiuu  for  the  unpaid  purchase  liability,  and  thereafter  the  vendor  cannot 
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further  enforce  bis  contract.   He  is  then  by  his  own  act  estopped  from  claiming 
the  unpaid  installments  of  the  purchase  price,  whether  not  due  or  overdue. 

CONCLUSIVKNKSS  OF  JUDGMENTS— RES  JUDICATA. 

2.  Judgments  are  conclusive  as  to  all  defenses  arising  prior  to  their  rendition^ 
but  not  as  to  defenses  not  then  existing.  This  Is  an  illustration :  The  vendor  re- 
covered a  Judgment  at  law  for  some  of  the  deferred  payments  due  on  an  executory 
contract  for  the  sale  of  certain  land,  and  thereafter  obtained  a  decree  in  another 
court  rescinding  the  sale  for  nonperformance  by  the  purchaser,  under  which  he 
took  possession  of  the  land  and  resold  it.  In  a  subsequent  action  on  the  J  udgment 
the  reentry  and  resale  may  be  pleaded  as  a  bar,  since  they  amount  to  a  relinquish- 
ment of  all  claim  to  the  unpaid  part  of  the  purchase  money,  and  therefore  con- 
stitute a  defense  arising  after  the  entry  of  the  Judgment. 

From  Douglas :   James  W.  Hamilton,  Judge. 

This  is  a  proceeding  in  the  nature  of  a  cross-bill,  filed 
in  an  action  which  Annie  G.  Warren  brought  against  Jas. 
H.  W^ard  and  others  on  a  judgment  she  had  recovered 
against  them  in  the  State  of  Minnesota.  In  her  complaint 
she  alleges  that  on  July  19, 1892,  the  plaintiffs  (defendants 
in  the  law  action)  executed  and  delivered  to  her,  in  the 
State  of  Minnesota,  two  joint  and  several  promissory  notes 
for  $500  each,  one  due  November  1,  1893,  and  the  other 
July  19,  1894 ;  that  in  an  action  brought  thereon  a  judg- 
ment was  duly  rendered  and  given  in  her  favor  and  against 
them,  on  March  18,  1899,  for  $1,484.68,  no  part  of  which 
has  been  paid.  The  cross-bill  admits  all  the  allegations  of 
the  complaint,  but  as  a  defense  alleges  that  the  consider- 
ation of  the  notes  upon  which  the  judgment  is  based  was 
an  executory  agreement  of  even  date  therewith  for  the 
sale  by  the  defendant,  and  the  purchase  by  the  plaintiffs, 
of  certain  land  in  Minnesota;  that  by  the  terms  of  such 
contract  the  plaintiffs  were  to  pay  $1,000  in  cash  and 
$2,000  in  four  equal  annual  installments  of  $500  each, 
with  7  per  cent  interest,  upon  the  full  payment  of  which 
the  defendant  was  to  convey  to  them  the  property  in  fee 
simple  and  clear  of  all  incumbrances ;  but  in  case  of  the 
failure  of  the  plaintiffs  to  make  either  of  the  payments  as 
agreed  upon,  the  whole  should  become  due  and  payable, 
and  the  contract  should,  at  the  option  of  the  defendant, 
be  forfeited  and  determined,  and  she  should  have  the  right 
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to  reenter  and  take  possession  of  the  property,  retaining 
all  prior  payments  and  improvements  made  thereon  by 
the  plaintiffs  in  full  satisfaction  of  all  damages  sustained 
by  her ;  that  the  judgment  upon  which  the  action  is  brought 
was  based  upon  the  two  deferred  installments  first  becom- 
ing due;  that  after  the  rendition  of  such  judgment  the 
defendant  brought  an  action  or  suit  in  the  proper  court 
in  the  State  of  Minnesota  to  rescind  the  contract  for  the 
sale  of  the  land,  because  of  the  plaintiff's  default  in  mak- 
ing the  payments  as  agreed  upon,  and  a  judgment  was 
duly  rendered  therein  in  her  favor,  canceling  and  annul- 
ing  such  contract,  and  restoring  her  to  the  possession  of 
the  property,  by  virtue  of  which  she  immediately  entered 
into  possession  and  subsequently  sold  it  to  another.  A  de- 
murrer to  the  cross-bill  because  it  did  not  state  facts  suffi- 
cient to  constitute  a  defense  to  the  action  was  sustained, 
and  judgment  rendered  against  the  plaintiffs,  who  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Andrew  M.  Crawford. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  C.  Fullerton. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion  of  the  court. 

1.  From  theallegationsofihecross-billitappears  that  the 
judgment  upon  which  the  defendant  is  now  seeking  to  re- 
cover in  this  State  was  founded  on  two  promissory  notes 
given  by  plaintiffs  to  her  for  deferred  payments  on  an  ex- 
ecutory contract  for  the  sale  and  purchase  of  land,  and 
that  after  the  rendition  of  the  judgment  the  defendant 
exercised  the  option  given  her  by  the  contract  of  rescind- 
ing and  canceling  the  same,  and  reentered  into  possession 
of  the  property,  which  she  subsequently  sold  to  another. 
It  requires  no  argument  to  show  that  it  would  be  mani- 
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festly  unjust  that  she  should  thus  rescind  the  contract, 
recover  possession  of  and  title  to  the  property  which  she 
agreed  to  convey  to  plaintiffs,  and  also  recover  a  part  of 
the  unpaid  purchase  money-  Such  a  result  forms  no  part 
of  an  ordinary  contract,  and  is  opposed  to  well-established 
rules  of  law.  The  obligation  of  a  vendee  to  pay  the  pur- 
chase price  under  an  executory  contract  for  the  sale  of  real 
estate  is  ordinarily  dependent  upon  performance  by  the 
vendor,  and  the  latter's  failure  to  comply  with  the  contract 
and  to  make  the  required  conveyance  is  a  good  defense  to 
an  action  on  a  promissory  note  given  therefor :  Sayre  v. 
Mohney,  30  Or.  238  (47  Pac.  197);  Sayre  v.  Mohney,  35  Or. 
141  (56  Pac.  526).  The  respective  obligations  of  the  par- 
ties to  such  a  contract  are  mutual  and  dependent,  and 
neither  can  require  performance  by  the  other  until  he 
himself  has  performed  or  offers  to  perform.  Where  such 
a  contract  is  rescinded,  the  law  contemplates  the  restora- 
tion of  the  parties,  as  far  as  possible,  to  the  position  they 
respectively  occupied  before  entering  into  the  agreement : 
Frink  v.  Thomas,  20  Or.  265  (25  Pac.  717, 12  L.  R.  A.  239). 
The  rescission  also  operates  as  a  failure  of  consideration  for 
the  unpaid  purchase  money,  and  the  vendor,  in  exercising 
his  right  to  cancel  and  rescind  the  contract,  relinquishes 
his  right  thereto :  2  Warville,  Vendors  (2  ed.),  §  916. 

2.  Neither  is  the  fact  that  the  deferred  payments  are  evi- 
denced by  a  judgment  of  any  consequence.  A  judgment 
is  conclusive  as  to  all  defenses  arising  prior  to  its  rendi- 
tion, for  the  reason  that  they  either  were  or  might  have 
been  litigated  in  the  original  case  (Black,  Judgts.  §  970), 
but  it  does  not  conclude  a  defense  which  did  not  exist  at 
the  time.  Thus,  the  failure  of  a  vendor's  title  is  a  good 
defense  to  an  action  brought  to  enforce  payment  of  a  judg- 
ment obtained  upon  notes  given  in  part  payment  of  the 
first  installment  of  the  purchase  money  on  a  contract  to 
convey  land,  when  the  failure  occurred  after  the  date  of 
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the  judgment :  BurweU  v.  Jackson,  9  N.  Y.  535.  In  the 
case  at  bar,  likewise,  the  rescission  of  the  contract  and  the 
reentry  of  the  defendant  into  possession  of  the  property 
occurred  after  the  rendition  of  the  judgment,  and  may  be 
pleaded  as  a  defense  to  an  action  thereon.  It  follows  that 
the  court  was  in  error  in  sustaining  the  demurrer  to  the 
cross-bill,  and  the  decree  should  be  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as  may  be  proper, 
not  inconsistent  with  this  opinion.  Reversed. 


Argued  16  December,  1908;  decided  U  January,  1901. 
POSSON  t\  aUABANTY  LOAK  ASSOC. 

[74Pac.928.] 

Abatemsnt— Transfer  of  Titlb  Aftkr  Complaint  is  Filsd. 

Under  B.  A  C.  Comp.  ^g  51,  896,  and  745,  subd.  2,  an  aRsiffnee  who  acquires  title 
to  the  subject-matter  of  llUsratlon  after  the  fljlng  of  the  complaint  takes  subject  to 
the  fortunes  of  litigation,  and  is  bound  by  the  proceedings  against  his  assignor. 

From  Multnomah :    Arthur  L.  Frazer,  Judge. 

This  is  a  suit  by  Laurena  Posson  against  the  Guaranty 
Savings  &  Loan  Association  to  compel  the  cancellation  of 
a  note,  and  a  mortgage  given  to  secure  the  paj'inent  thereof, 
on  the  ground  that  the  debt  had  been  fully  paid  and  dis- 
charged. The  complaint  was  filed  on  November  25,  1901, 
and  the  summons  was  issued  and  delivered  to  the  sheriff 
the  same  day,  but  it  was  not  served  upon  the  defendant 
until  the  18th  day  of  December.  The  defendant  answered 
in  abatement,  and  alleged  that  on  the  2d  of  December, 
1901,  it  sold,  transferred,  and  assigned  the  note  and  mort- 
gage, and  all  its  rights  and  interest  therein,  for  a  valuable 
consideration,  to  one  Arnold  Guesner,  who  thereby  be- 
came, and  ever  since  has  been,  and  now  is,  the  owner  and 
holder  thereof,  and  the  defendant  has  no  interest  therein. 
A  demurrer  to  the  plea  because  it  did  not  state  facts  suffi- 
cient to  constitute  a  defense  to  the  complaint  was  sustained, 
and,  defendant  refusing  to  answer  or  plead  further,  a  de- 
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cree  was  rendered  in  favor  of  the  plaintiff,  as  prayed  for 
in  the  complaint.  The  case  was  submitted  under  the  pro- 
viso in  Rule  16  of  this  court.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Chiy 
Q.  Willis. 

■ 

For  respondent  there  was  a  brief  over  the  name  of  Will- 
iam  Reid. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion  of  the  court. 

The  defendant's  assignment  of  the  note  and  mortgage 
in  suit  was  made  after  the  complaint  had  been  filed  and 
the  summons  issued,  but  before  its  service  on  the  defend- 
ant, and  the  question  for  decision  is  whether  such  an  as- 
signment will  abate  or  defeat  the  suit.  It  is  now  settled 
that  the  assignment  or  transfer  by  a  defendant  of  his  in- 
terest in  the  subject-matter  of  the  litigation  during  its 
pendency  does  not  defeat  the  suit,  but  that  his  purchaser 
is  bound  by  any  judgment  or  decree  that  may  be  rendered 
therein:  Walker  v.  Goldsmith,  14  Or.  125  (12  Pac.  537); 
Houston  V.  Timmerman,  17  Or.  499  (21  Pac.  1037,  4  L.  R. 
A.  716,  11  Am.  St.  Rep.  848);  Jennings  v.  Kiernan,  35  Or. 
349  (55  Pac.  443,  56  Pac.  72).  There  is  some  conflict  in 
the  authorities  as  to  when  a  suit  is  deemed  to  be  com- 
menced and  pending,  within  this  rule,  but  it  is  unnecessary 
to  look  beyond  our  statute  for  an  answer  to  the  question. 
Subdivision  2  of  Section  745,  B.  &  C.  Comp.,  provides  that 
a  judgment  or  decree  is,  in  respect  to  the  matter  directly 
determined,  conclusive  between  the  parties  and  their  rep- 
resentatives and  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action,  suit,  or  proceeding, 
litigating  for  the  same  thing,  under  the  same  title,  and  in 
the  same  capacity.  By  this  section  a  judgment  or  decree 
is  made  conclusive  as  against  a  purchaser  from  either  of 
the  parties  after  "the  commencement  of  the  action,  suit, 
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or  proceeding."  By  Sections  51  and  396,  B.  &  C.  Comp., 
an  action  or  suit  is  to  be  deemed  commenced,  for  all  pur- 
poses except  the  statute  of  limitations,  by  the  filing  of  the 
complaint  with  the  clerk  of  the  court :  Burns  v.  White  Swan 
Min,  Co.  35  Or.  305  (57  Pac.  637).  Therefore  an  assignee 
who  acquires  title  to  the  subject-matter  of  the  litigation 
after  the  filing  of  the  complaint  takes  pendente  lite^  and  is 
bound  by  the  proceedings  against  his  assignor.  The  de- 
cree is  affirmed.  Affirmed. 


Decided  U  January,  1901. 

DAKISLSOK  V,  BOBEBTS. 

[74  Pac.  918.] 

Right  of  Finder  of  Lost  Property  to  its  Possession. 

Persons  who  find  lost  property,  or  property  for  which  there  is  no  known 
owner,  are  entitled  to  the  possession  thereof  for  the  purpose  of  returning  It  to  the 
true  owner  or  disposing  of  It  according  to  law. 

From  Jackson  :   Hibro  K.  Hanna,  Judge. 

Action  by  W.  O.  and  C.  P.  Danielson,  through  their 
guardian  ad  litem,  against  W.  B.  Roberts,  and  others,  in 
trover  for  the  conversion  of  sundry  gold  coins/fouiid  by 
the  plaintiffs  in  an  old  chicken  house,  and  delivered  to 
defendants.  Plaintiffs  appeal  from  an  order  granting  an 
involuntary  nonsuit.  Reversed. 

For  appellants  there  was  an  oral  argument  by  Mr.  John 
A.  Jeffrey,  with  a  brief  over  the  names  of  W.  Estill  Phipps 
and  J.  A,  Jeffrey  to  this  effect: 

I.  Under  the  law  governing  treasure  trove  the  discoverer 
of  buried  treasure  is  the  owner  thereof  against  all  persons 
except  the  original  owner,  especially  where  the  subject  is 
not  regulated  by  statute:  B.  &  C.  Comp.  §§  3887-3905; 
2  Kent,  Com.  (14  ed.)  350,  357-360;  19  Am.-&  Eng.  Ency. 
Law  (2  ed.),  580;  26  Am.  &  Eng.  Ency.  Law  (1  ed.),  535, 
536;  Sovem  v.  Voran,  16  Or.  269  (8  Am.  St.  Rep.  293,  20 
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Pac.  100);  Warren  v.  Ulrich,  130  Pa.  St.  414  (18  Atl.  618); 
Durfee  v.  Jones,  11  R.  1.  588  (23  Am.  Rep.  528). 

II.  Such  treasure  is  not  *'lost  property/'  but  i^  governed 
partially  by  the  same  rule,  as  the  two  subjects  seem  to  be 
merged  into  each  other  in  the  United  States:  26  Am.  & 
Eng.  Ency.  Law  (1  ed.),  535,  536;  Sovern  v.  Yoran,  16  Or. 
269  (8  Am.  St.  Rep.  293,  20  Pac.  100.) 

III.  An  employer  cannot  claim  title  to  property  dis- 
covered by  his  employ^  where  it  was  found  independently 
of  his  work.  The  place  of  the  finding  is  immaterial :  Burns 
V.  Clark,  133  Gal.  034  (66  Pac.  12);  Bowen  v.  Sullivan,  62 
Ind.  281  (30  Am.  Rep.  172);  Tatum  v.  Sharpless,  6  Phila. 
(Pa.)  18,20;  Ellery  v.  Cunningham,  1  Mete.  (42  Mass.)  112; 
Hamaker  v.  Blanchard,  90  Pa.  St.  377  (35  Am.  Rep.  664). 

For  respondents  there  was  an  oral  argument  by  Mr.  Will- 
iam L  Vawter  and  Mr.  James  R.  Neil,  with  a  brief  to  this 
effect : 

(1)  Goods  are  lost,  in  the  legal  sense  of  the  word,  only 
when  the  possession  has  been  casually  and  involuntarily 
parted  with,  as  in  the  case  of  an  article  accidently  dropped 
by  the  owner.  If  the  owner  of  an  article  purposely  lays  it 
down,  intending  to  take  it  up  again  immediately,  and  he 
forgets  it  and  leaves  it  where  it  is  laid  (e.g.  a  purse  left  on 
the  counter  of  a  shop),  or  if  he  lays  it  away  and  then  for- 
gets where  he  put  it,  such  article  is  not  lost,  but  is  merely 
mislaid,  and  therefore  the  incidents  of  lost  goods  do  not 
attach  :  19  Am.  &  Eng.  Ency.  Law  (2  ed.),  579;  Sovern  v. 
Yoran,  16  Or.  269 (8  Am.  St.  Rep.  293,  20  Pac.  100);  Ham- 
aker V.  Blanchard,  90  Pa.  St.  379  (35  Am.  Rep.  664);  Mc- 
Avoy  V.  Medina,  93  Mass.  (11  Allen)  548  (87  Am.  Dec.  733). 

(2)  Money  or  goods  found,  which  have  been  hidden  in 
the  earth  by  the  owner  thereof  for  safe  keeping,  is  not  prop- 
erty which  the  owner  has  involuntarily  parted  with  the 
possession  of,  and  is  not  lost  property:  Sovern  v.  Yoran, 
16  Or.  269(8  Am.  St.  Rep.  293,  20  Pac.  100);  Lawrence  v. 
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8tatey20Tenn,{l  Humph.)  228  (34  Am.  Dec.  644);  Kincaid 
V.  Eaton,  98  Mass.  139  (93  Am.  Dec.  142);  Livermore  v. 
White,  74  Me.  452  (43  Am.  Rep.  600). 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  of  trover  to  recover  for  the  alleged  con- 
version of  money.  The  plaintiffs  aver,  in  substance,  that 
in  March,  1894,  while  engaged  at  the  request  of  the  de- 
fendants in  cleaning  out  and  removing  the  loose  dirt  and 
dfebris  from  an  old  building  situated  on  premises  occupied 
by  the  defendants,  they  discovered  a  tin  vessel,  rusty,  and 
worn  with  age,  which  contained  the  sura  of  $7,000  in  gold 
coin  of  the  United  States ;  that  the  defendants  wrongfully 
took  and  received  the  money  from  the  plaintiffs,  and  have 
ever  since  wrongfully  and  unlawfully  detained  the  same, 
to  their  damage  in  the  sum  of  $7,000 ;  that  the  building 
in  which  the  money  was  found  had  stood  on  the  premises 
for  more  than  forty  years,  and  during  that  time  had  been 
in  the  possession  and  control  of  many  owners  and  tenants ; 
that  the  dirt  and  debris  which  the  plaintiffs  were  engaged 
in  cleaning  out  and  removing  at  the  time  the  money  was 
discovered  had  been  undisturbed  for  many  years ;  that 
the  vessel  which  contained  the  money  was  so  worn  and 
destroyed  by  time  and  the  elements  that  it  was  difficult  to 
ascertain  from  an  inspection  of  it  what  kind  of  a  vessel  it 
had  been,  and  plaintiffs  could  hardly  hold  it  together  until 
it  and  its  contents  were  taken  by  the  defendants ;  that  the 
owner  of  the  vessel  and  the  money  contained  therein  "has 
long  since  died,  and  the  said  vessel  and  the  said  sum  of 
$7,000  contained  therein  were  prior  to  said  time  lost,  and 
their  whereabouts  unknown  to  any  person  or  persons 
whatever  ";  that  plaintiffs  are  the  discoverers  of  the  money, 

and  are  now,  and  ever  since  the day  of  March,  1894, 

have  been,  the  owners  thereof,  and  entitled  to  its  imme- 
diate possession  ;  that  defendants  wrongfully  and  unlaw- 
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fully  fail,  neglect,  and  refuse  to  repay  the  same  to  the 
plaintiffs,  etc.  The  answer  denies  all  the  material  allega- 
tions of  the  complaint,  except  the  discovery  by  the  plain- 
tiffs of  the  treasure,  and  that  they  were  working  for  the 
defendants  at  the  time,  and  alleges  aftirmatively  that  the 
money  discovered  did  not  exceed  the  sum  of  $1,000,  and 
was  the  property  of  one  of  the  defendants,  who  had  volun- 
tarily deposited  it  in  the  place  where  discovered  fpr  safe 
keeping,  and  at  no  time  had  abandoned  or  lost  it.  The 
reply  denies  the  material  allegations  of  the  answer.  Upon 
the  issues  joined  the  cause  came  on  for  trial  before  a  jury. 
After  the  plaintiffs'  testimony  was  all  in,  the  defendants 
moved  for  and  were  allowed  a  nonsuit. 

The  evidence  in  the  bill  of  exceptions  tends  to  show  that 
in  1894  the  plaintiffs,  who  were  then  aged  about  eight  and 
ten  years,  respectively,  were  employed  by  the  defendants 
to  eleeLii  out  an  old  henhouse  situated  on  premises  then 
occupied  by  defendants,  but  which  had  previously  been 
owned  and  in  the  possession  of  numerous  other  persons ; 
that  while  so  engaged  they  dug  up  an  old  ru&t-eaten  half- 
gallon  tin  can  containing  a  number  of  musty  and  par- 
tially decayed  tobacco  sacks  filled  with  gold  coin,  which 
they  delivered  to  the  defendants.  W.  O.  Danielson,  the 
elder  of  the  two  boys,  thus  describes  the  finding  of  the 
money  and  its  delivery  to  the  defendants :  "We  hauled 
several  loads  from  the  front  end  of  the  building.  I  was 
in  the  back  end  of  the  building,  spading  through  the  trash, 
and  the  point  of  the  shovel  struck  something  hard.  I 
shoveled  the  trash  away,  and  got  the  can  on  my  spade, 
and  was  going  to  throw  it  in  th^  sled.  It  was  too  heavy, 
so  I  dragged  it  out  toward  me  a  foot  or  so,  and  told  my 
brother  the  can  must  be  full  of  rocks.  So  I  tried  to  take 
the  lid  off  with  my  fingers.  It  was  rusty  and  old,  and  I 
could  not  get  it  off,  so  I  took  the  pick  and  chopped  through 
the  lid,  and  when  I  pulled  it  out  the  lid  came  with  it.  ♦  ♦ 
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In  doing  so  I  cut  two  of  the  sacks — tobacco  sacks-— con- 
taining fives  and  twenties.  So  we  looked  through  all  the 
sacks,  which  were  gold.  ♦  *  My  brother  says,  *Let*s  take 
it  over  home.'  I  says,  *No,  ♦  ♦  let's  take  it  up  and  show 
Dee  Roberts.'  So  we  packed  it  up  on  the  spade  together. 
*  *  We  packed  it  up  to  the  porch  steps,  and  Dee  came  out 
and  says,  *What  you  got,  boys  T  We  says,  *A  can  of  gold.' 
'Where  did  you  get  it?'  *Out  in  the  henhouse.'  So  Mary 
Roberts,  Dee's  wife,  and  O'Neil  came  to  the  door,  and  said, 
'Let's  have  it,'  so  we  gave  it  to  them.  They  walked  inside 
and  closed  the  door  in  our  face,  and  we  went  back  to  work 
to  finish  up  our  job.  About  half  an  hour  after,  Dee  called 
us  out  and  says:  'Here's  five  cents,  boys.  We  put  the 
money  there  some  time  ago,  and  were  going  to  buy  some- 
thing with  it.  Don't  say  anything  about  it,  and  the  Lord 
will  bless  you.'  We  asked  him  how  much  was  in  the  can. 
He  said,  'Over  seven  thousand  dollars.'  "  The  witness 
further  testified  that  the  can  containing  the  money  was 
old  and  rusty,  and  almost  ready  to  fall  to  pieces ;  that  it 
was  buried  in  the  earth  under  the  debris  and  dirt  in  the 
henhouse,  three  or  four  inches  below  the  surface,  and  that 
the  ground  around  it  was  quite  solid,  as  if  it  had  not  been 
disturbed  recently ;  that  the  building  in  which  it  was 
found  was  old,  and  looked  as  if  it  had  not  been  cleaned  out 
for  some  time,  and  the  dirt  and  d6bris  over  the  can  did 
not  appear  to  have  been  recently  disturbed.  The  plaintiff 
C.  P.  Danielson  testified  to  substantially  the  same  state  of 
facts. 

The  motion  for  nonsuit  was  sustained  on  the  ground, 
as  we  understand  it,  thQ.t  the  evidence  for  the  plaintiffs 
showed  that  the  money  in  question  had  been  intention- 
ally deposited  by  some  one  where  found,  and  therefore 
the  plaintiffs  could  not  invoke  the  rule  that  the  finder 
of  lost  property  is  entitled  to  its  possession  against  all 
the  world  except  its  true  owner.    Ever  since  the  early 
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case  of  Armory  v.  Delamirie,  1  Strange,  504,  where  it  was  y 
held  that  the  finder  of  a  jewel  might  maintain  trover  for 
the  conversion  thereof  by  a  wrongdoer,  the  right  of  the 
finder  of  lost  property  to  retain  it  against  all  persons  ex- 
cept the  true  owner  has  been  recognized.  In  that  case  a 
chimney  sweeper's  boy  found  a  jewel,  and  carried  it  to  a 
goldsmith  to  ascertain  what  it  was.  The  goldsmith  refused 
to  return  it,  and  it  was  held  that  the  boy  might  maintain 
trover  on  the  ground  that  by  the  finding  he  had  acquired 
such  a  property  in  the  jewel  as  would  entitle  him  to  keep 
it  against  all  persons  but  the  rightful  owner.  This  case 
has  been  uniformly  followed  in  England  and  America, 
and  the  law  upon  this  point  is  well  settled :  Sovem  v.  Yorarif 
16  Or.  269  (20  Pac.  100,  8  Am.  St.  Rep.  293);  19  Am.  & 
Eng.  Ency.  Law  (2  ed.),  579.  But  it  is  argued  that  prop- 
erty is  lost  in  the  legal  sense  of  that  word  only  when  the 
possession  has  been  casually  and  involuntarily  parted 
with,  and  not  when  the  owner  purposely  and  voluntarily 
places  or  deposits  it  in  a  certain  place  for  safe-keeping, 
although  he  may  thereafter  forget  it,  and  leave  it  where 
deposited,  or  may  die  without  disclosing  to  any  one  the 
place  of  deposit.  This  seems  to  have  been  the  view  taken  by 
Mr.  Justice  Lord  in  Sovern  v.  Yoran,  where  money  was 
found  hidden  under  the  floor  of  a  barn.  It  had  evidently, 
as  in  this  case,  been  deposited  there  by  some  one,  and  the 
question  for  decision  was  whether  the  defendant,  who  had 
treated  the  money  as  lost  property,  and  disposed  of  it  as 
provided  in  the  statute,  was  guilty  of  a  conversion,  and 
liable  to  the  true  owner  therefor.  It  is  said  in  the  opinion 
that  until  the  owner  was  discovered,  the  money  was  in  the 
nature  of  treasure  trove,  and  could  not  be  treated  as  lost 
property,  within  the  meaning  of  the  statute.  At  common 
law  a  distinction  was  made  between  lost  property  and  treas- 
ure trove.    Lost  property  was  such  as  was  found  on  the  sur-\ 
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jfaceof  the  earth,  and  with  which  the  owner  had  iiivolun- 
/ tarily  parted.  The  presumption  arising  from  the  place  of 
finding  was  that  the  owner  had  intended  to  abandon  his 
property,  and  that  it  had  gone  back  to  the  original  stock, 
and  therefore  belonged  to  the  finder  or  first  taker  until  the 
owner  appeared  and  showed  that  its  losing  was  accidental, 
or  without  an  intention  to  abandon  the  property.  Treasure  / 
trove,  on  the  other  hand,  was  money  or  coin  found  hidden/ 
or  secreted  in  the  earth  or  other  private  place,  the  ownep 
being  unknown.  It  originally  belonged  to  the  finder  if  the 
owner  was  not  discovered ;  but  Blackstone  says  it  was  after- 
ward judged  expedient,  for  the  purposes  of  State,  and  par- 
ticularly for  the  coinage,  that  it  should  go  to  the  king ;  and 
so  the  rule  was  promulgated  that  property  found  on  the 
surface  of  the  earth  belonged  to  the  finder  until  the  owner 
appeared,  but  that  found  hidden  in  the  earth  belonged  to 
the  king:  1  Bl.  Com.*295. 

In  this  country  the  law  relating  to  treasure  trove  has 
generally  been  merged  into  the  law  of  the  finder  of  lost 
property,  and  it  is  said  that  the  question  as  to  whether  the 
English  law  of  treasure  trove  obtains  in  any  State  has 
never  been  decided  in  America :  2  Kent,  *357 ;  26  Am.  & 
Eng.  Ency.  Law  (1  ed.),  538.  But  at  the  present  stage  of 
the  controversy  it  is  immaterial  whether  the  money  dis-l 
covered  by  plaintiffs  was  technically  lost  property  or  treasJ 
ure  trove,  or,  if  treasure  trove,  whether  it  belongs  to  the 
State  or  to  the  finder,  or  should  be  disposed  of  as  lost  prop! 
erty  if  no  ow^ner  is  discovered.  In  either  event  the  plain- 
tiffs are  entitled  to  the  possession  of  the  money  as  against 
the  defendants,  unless  the  latter  can  show  a  better  title. 
The  reason  of  the  rule  giving  the  finder  of  lost  property 
the  right  to  retain  it  against  all  persons  except  the  true 
owner  applies  with  equal  force  and  reason  to  money  found 
hidden  or  secreted  in  the  earth  as  to  property  found  on  the 
surface.    It  is  thus  stated  in  Armory  v.  Delamirie,  1  Smith's 
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Lead.  Gas.  pt.  1,  *475 :  "Every  one  on  whom  the  possession 
of  chattels  personal  is  cast  by  the  law,  by  the  act  of  the 
parties,  or  through  the  force  of  circumstances  is  charged 
with  the  duty  of  taking  reasonable  care,  and  answerable  if 
he  does  not  to  the  owner,  and  may  consequently  recover 
for  any  wrongful  act  by  which  the  property  is  impaired, 
in  the  capacity  of  trustee,  if  in  no  other  character."  The 
money  for  which  this  action  is  brought  came  lawfully  into 
the  possession  of  the  plaintiffs.  The  circumstances  under 
which  it  was  discovered,  the  condition  of  th'^  vessel  -in 
which  it  was  contained,  and  the  place  of  deposit,  as  shown 
by  the  plaintiffs'  testimony,  all  tend  with  more  or  less  force 
to  indicate  that  it  had  been  buried  for  some  considerable 
time,  and  that  the  owner  was  probablt  dead  or  unknown. 
The  plaintiffs,  having  thus  come  into  it  possession,  were 
charged  with  the  duty  of  holding  it  for  the  true  owner,  if 
he  could  be  ascertained,  and,  if  not,  of  making  such  dis- 
position thereof  as  the  law  required.  The  possession  of 
the  money  was  cast  upon  them  by  the  force  of  circum- 
stances. They  were  consequently  under  the  obligation  of 
taking  reasonable  care  of  it  until  it  could  be  returned  to 
the  true  owner,  or  otherwise  disposed  of,  and  they  may 
therefore  maintain  such  actions  or  proceedings  as  may  be 
necessary  to  enable  them  to  retain  or  recover  its  posses- 
sion. The  fact  that  the  money  was  found  on  the  premises 
of  the  defendants,  or  that  the  plaintiffs  were  in  their 
service  at  the  time,  can  in  no  way  affect  the  plaintiffs* 
right  to  possession,  or  their  duty  in  reference  to  the  lost 
treasure:  Hamaker  v.  Blanchard,  90  Pa.  377  (35  Am.  Rep. 
664);  Bowen  v.  Sullivan,  62  Ind.  281  (30  Am.  Rep.  172); 
Tatum  v.  Sharplesa,  6  Phi  la.  18;  Durfee  v.  JoneSy  11  R.  I. 
588  (23  Am.  Rep.  528);  Bridges  v.  Hawhesworth,  21  L.  J. 
Q.  B.  75.  We  are  of  the  opinion,  therefore,  that  the  case 
should  have  gone  to  the  jury,  and,  unless  it  should  appear 
that  the  defendants  are  the  owners  of  the  money,  they 
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must  return  the  possession  thereof  to  the  plaintiffs,  in 
order  that  they  may  make  lawful  disposition  thereof. 
Judgment  reversed  and  new  trial  ordered.       Reversed. 


Argued  15  December,  1908;  decided  11  January,  1904. 
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Loan  Company— Usury— Application  of  Payments. 

1.  A  contract  between  a  borrowing  member  of  a  building  and  loan  association 
and  the  association,  by  which  the  borrower  pays  Interest  on  the  loan  and  other 
chaiK^s  which  make  the  annual  charge  for  the  use  of  the  money  borrowed  more 
than  the  highest  amount  of  legal  interest,  is  usurious  as  to  all  payments  other  than 
the  interest  stipulated ;  and,  as  between  the  parties,  all  such  payments  should  be 
applied  to  the  payment  of  the  debt  and  interest. 

Cancellation  of  Building  and  Loan  Mobtgagb. 

2.  A  member  having  mortgaged  property  to  a  building  and  loan  association  to 
secure  a  usurious  loan,  and,  after  making  sundry  payments  thereon,  convej^ed  It 
to  one  who  did  not  assume  the  debt  but  voluntarily  continued  the  payments  for 
some  Ume,  and  having  been  appointed  executor  after  the  grantee's  death,  is  en- 
titled to  sue  and  obtain  an  application  to  the  extinguishment  of  the  debt  of  all 
payments  made  by  him,  and,  as  executor,  to  obtain  a  like  application  of  all  pay- 
ments made  by  decedent. 

From  Multnomah :   Melvin  C.  George,  Judge. 

Suit  by  J.  Adrian  Epping,  individually  and  as  executor 
of  the  estate  of  Louise  I.  E.  Epping,  deceased,  against  the 
Washington  National  Building,  Loan  &  Investment  As- 
sociation. From  a  decree  in  favor  of  plaintiff,  defendant 
appeals.  The  case  was  submitted  on  briefs  under  the  pro- 
viso of  Rule  16  of  the  supremo  court.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Ouy  G. 
Willis  and  Peters  &  Powell. 

For  respondent  there  was  a  brief  over  the  named  of  John 
Manning  and  William  Reid. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going terms,  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  J.  Adrian  Epping,  in  his  own  right  and 
as  executor  of  the  estate  of  Louise  L  E.  Epping,  deceased, 
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to  compel  the  caneellation  of  a  note  and  mortgage  to  the 
defendant  building  and  loan  association.  The  mortgage 
was  given  by  Epping  on  August  11,  1894,  to  secure  the 
payment  of  a  promissory  note  executed  by  him  to  the  de- 
fendant for  $1,500,  due  on  or  before  eighty-four  months 
after  date,  bearing  interest  at  6  per  cent  per  annum,  and 
6  per  cent  per  annum  as  premium,  and  also  to  secure  the 
payment  of  $9.75  per  month  on  fifteen  shares  of  stock  in 
the  defendant  company,  which  he  was  required  to  sub- 
scribe for  and  assign  to  it  as  additional  security  for  such 
loan.  The  note  and  mortgage  is  in  the  form  and  given  in 
pursuance  of  the  same  plan  or  scheme  as  in  the  cases  of 
Stanley,  Irwin,  and  Hubert  against  the  defendant :  Wash- 
ington Invest.  Assoc,  v.  Stanley,  38  Or.  319  (63  Pac.  489,  58 
L.  R.  A.  816,  84  Am.  St.  Rep.  793);  Hubert  v.  Washington 
Invest.  Assoc.  42  Or.  71  (71  Pac.  64);  Irwin  v.  Washing- 
ton Loan  Assoc.  42  Or.  105  (71  Pac.  142).  Epping  made 
monthly  payments  of  $24.75  for  interest,  premium,  and  on 
the  shares  of  stock,  until  the  18th  of  July,  1895,  when  he 
sold  and  conveyed,  by  quitclaim  deed,  subject  to  the  mort- 
gage, his  interest  in  the  mortgaged  premises  to  his  mother, 
Louise  I.  E.  Epping,  who  continued  to  make  like  monthly 
payments  up  to  and  including  the  month  of  November, 
1900.  Mrs.  Epping  soon  thereafter  died,  and  the  plaintiff, 
having  been  appointed  executor  of  her  estate,  brought  this 
suit  in  November,  1901,  to  compel  the  cancellation  of  the 
note  and  mortgage  on  the  ground  that  the  payments  made 
thereon  by  himself  and  his  testatrix,  when  applied  in  ac- 
accordance  with  the  previous  decisions  of  this  court,  are 
sufficient  to  pay  the  amount  due  thereon.  The  case  is  con- 
trolled by  those  above  cited.  In  the  Stanley  and  Hubert 
cases,  it  was  held  that  contracts  like  that  in  suit  between 
the  defendant  and  its  borrowing  members,  under  the  laws 
of  this  State,  are  usurious  as  to  all  payments  in  excess  of 
the  stipulated  rate  of  interest  made  or  agreed  to  be  made 
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thereon,  under  the  guise  of  premiums,  installments  on 
stock,  etc.,  and  that,  as  between  the  parties,  such  payments 
will  be  applied  to  the  extinguishment  of  the  debt  and  in- 
terest. 

In  the  Irwin  case  it  was  held  that  a  purchaser  from  the 
mortgagor  is  entitled  to  insist  that  all  payments  made  by 
him  be  applied  as  if  he  were  the  original  debtor.  The 
plaintiff,  who  is  a  proper  party  to  this  suit,  and  has  a  per- 
sonal interest  in  securing  the  cancellation  of  the  note  made 
by  him,  is  therefore  entitled,  under  the  doctrine  of  the 
Stanley  and  Hubert  cases,  to  an  application  on  the  original 
debt  and  interest  thereon  of  all  payments  made  by  him, 
and,  under  the  Irwin  case,  as  the  executor  of  his  mother, 
to  a  like  application  of  payments  made  by  her.  As  the 
payments  made  by  the  plaintiff  and  his  mother  will,  when 
so  applied,  extinguish  the  debt,  the  decree  is  affirmed. 

Affirmed. 


Argued  8  December,  decided  21  December,  1903;  rebeariug  denied  8  February,  1901. 

KADDEBLT  v.  PORTLAND. 

[74  Pac.  710,  76  Pac.  222.] 

CJONSTITUTIONAL  AHENOMBKT— JUDICIAL  OK  POLITICAL  (QUESTION. 

1.  CourtH  Of  Justice  in  the  United  States  have  a  right  to  determine  the  validity 
of  an  amendment  to  a  state  constitution,  without  reference  to  the  views  or  action 
of  the  political  department;  the  question  is  distinctly  Judicial. 

Provisions  for  Constitutional  Amendment  are  Mandatory. 

2.  The  power  of  amendment  contained  in  a  State  Constitution  is  a  limited 
conferred  power,  its  extent  is  measured  by  the  terms  in  which  it  is  granted,  and 
the  method  thereby  provided  is  strictly  binding  upcin  both  people  and  legislature. 

Meaning  of  Term  "Additional  Amendment." 

8.  The  expression  "additional  amendment  or  amendments,"  occurring  in 
Const.  Or.  Art.  XVII,  g  2,  providing  that  no  such  amendment  shall  be  proposed 
while  another  one  is  awaiting  action,  means  any  amendment  to  any  part  or 
clause  of  the  constitution,  so  that  no  amendment  can  be  brought  forward  while 
any  one  theretofore  proposed  is  awaiting  the  action  uf  a  legislature  or  the  people. 

Which  Legislature  Must  Provide  for  Submitting  an  Amendment. 

4.  Under  Const.  Or.  Art  XVII,  2  1,  providing  that  a  constitutional  amendment 
agreed  to  by  one  legislature  shall  be  referred  to  the  next  succeeding  legislature, 
and  that,  if  agreed  to  by  it  also,  it  shall  be  the  duty  of  the  legislative  assembly  to 
submit  such  amendment  to  the  electors  of  the  Htate,  it  devolves  upon  the  legisla- 
ture last  adopting  the  amendment  to  submit  it  to  a  popular  vote,  otherwise  it 
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win  lapse.  This  requirement  or  sabmttUng  the  amendment  to  a  vote  is  manda- 
tory upon  the  legislature  that  votes  last,  and  If  it  is  not  complied  with  the  amend- 
ment lapses  upon  adjournment,  and  thereafter  is  not  awaiting  the  action  of  a  leg- 
islative assembly. 

Pkbsumption  as  to  Validity  op  Statutks. 

5b  All  intendments  are  in  fovor  of  the  legality  of  statutes  or  constitutional 
amendments,  and  unless  they  are  clearly  in  violation  of  some  fundamental  re- 
quirement they  should  be  sustained. 

Adoption  of  Initiative  and  Referendum  Amendment. 

6.  The  amendment  to  Section  1  of  Article  IV  of  the  Constitution  of  Oregon, 
known  as  the  Initiative  and  Referendum  Amendment,  adopted  in  June,  1902,  was 
legally  proposed  and  adopted. 

Guaranty  of  a  R£pubi.ican  Form  of  Government. 

7.  The  Initiative  and  referendum  amendment  of  1902  to  the  Constitution  of 
Oregon  does  not  conflict  with  the  Constitution  of  the  United  States,  Art.  XV,  g  4, 
guaranteeing  to  every  State  a  republican  form  of  government,  since  the  repre- 
sentative feature  of  the  present  system  still  remains,  the  effect  of  the  amendment 
being  only  to  retain  in  the  mass  of  the  electors  a  larger  share  of  legislative  power 
than  heretofore. 

Power  of  Legislature  Over  Statutes  Initiated  by  the  People. 

8.  Statutes  proposed  and  enacted  by  the  people  are  subject  to  the  same  con- 
stitutional limitations  as  legislative  statutes,  and  after  their  adoption  they  exist 
at  the  will  of  the  l^slature  Just  as  do  other  laws. 

Limitation  on  Veto  Power  of  Governor. 

9.  The  veto  power  of  the  Gtovernor  is  not  affected  by  the  referendum  amend- 
ment to  Const.  Or.  Art.  IV,  g  1,  except  that  he  cannot  veto  measures  referred  by 
the  legislature— all  others  he  must  still  act  on  in  the  manner  now  provided. 

Emergency  CijAUSe^-Lbgislative  or  Judicial  Question. 

10.  The  question  whether  a  given  law  is  necessary  for  the  immediate  preser- 
vation of  the  public  peace,  health  or  safety,  and  thus  one  that  may  be  put  into 
operatiou  at  once  by  adding  to  it  an  emergency  clause,  is  distinctly  for  the  legisla- 
ture, and  its  action  in  the  matter  is  not  Judicially  reviewable. 

Constitutional  Limitation  on  Municipal  Power  of  Taxation. 

11.  The  Portland  charter  of  1908,  which  provides  that  local  improvements  shall 
be  paid  for  out  of  special  funds  created  by  assessing  the  property  benefited,  but 
does  not  make  any  provision  to  relieve  the  city  from  liability  contingent  on  the 
failure  of  the  funds,  except  to  allow  a  reassessment,  is  not  violative  of  Const.  Or. 
Art.  II,  g  5,  requiring  acts  incorporating  cities  to  restrict  their  power  of  contracting 
debts,  for  there  is  some  limitation,  and  any  is  enough. 

Charter— CoNSTRUcmoN  of  Power  of  Reassessment. 

12.  Section  400 of  the  Portland  charter  of  1903,  providing  that,  when  an  assess- 
ment for  a  local  improvement  is  invalid,  the  council  may  make  a  new  assessment 
on  the  lots  benefited  by  the  improvement  to  the  extent  of  their  respective  and 
proportionate  shares  of  the  full  value  thereof,  such  reassessment  to  be  based  on 
the  special  and  peculiar  benefit  of  such  Improvement  to  the  respective  parcels 
assessed,  at  the  time  of  the  original  assessment,  and  not  to  exceed  the  amount  of 
the  original  assessment,  does  not  authorize  a  reassessment  without  regard  to  bene- 
fits, contracts,  or  rights.  True,  there  is  a  further  provision  that  the  council  may 
adopt  a  different  plan  of  apportionment  of  l>eneflts,  when,  in  its  Jugdment,  essen- 
tial to  secure  an  equitable  assessment;  but  as  a  whole  the  section  means  that  the 
reassessment  must  be  proportionate  to  benefits. 
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Right  to  Justice  and  to  a  Remedy  for  Injuries. 

18.  Section  401  of  the  Portland  charter  of  1908,  which  allows  an  appeal  to  the 
circuit  court  from  the  flndingH  Of  the  council  on  the  objection  of  any  property 
owner  to  a  reassessment  of  the  cost  of  a  local  improvement,  but  limits  the  Juris- 
diction of  the  circuit  court  to  a  determination  of  the  amount  of  special  beneflts 
that  ought  equitably  to  be  assessed  against  the  property  of  the  appellant,  does  not 
contravene  Const.  Or.  Art.  VII,  §  9,  giving  the  circuit  courts  appellate  Jurisdiction 
and  supervisory  control  over  all  inferior  officers  and  tribunals,  for  the  right  of 
appeal  thus  provided  is  not  exclusive  but  is  additional  to  other  remedies  that 
may  be  invoiced. 

Constitutional  Right  of  Appeal. 

14.  The  right  of  appeal  is  wholly  constitutional  and  statutory,  and  under  the 
Constitution  of  Oregon  the  cases  in  which  appeals  may  be  taken,  and  the  methods 
of  procedure  therein,  are  such  only  as  the  statutes  may  provide ;  but  the  ^'super- 
visory control"  over  inferior  tribunals  conferred  by  ConsL  Or.  ArLVII,  g  9,  is  exer- 
cised by  other  procedures  besides  appeal. 

AJSSieaSMENTS  FOR  PUBLIC  IMPROVEMENTS  NOT  TAXATION. 

15.  The  assessing  of  property  for  the  expense  of  a  public  improvement,  in 
proportion  to  the  benefit  derived,  is  neither  an  assessing  nor  a  taxing  within 
the  meaning  of  Const.  Or.  Art.  IX,  g  1,  requiring  an  equal  rate  of  assessment  and 
taxation. 

Injunctions  Against  Passing  Ordinances. 

16.  Ordinarily  courts  of  equity  do  not  enjoin  the  enactment  of  municipal  ordi- 
nances, or  undertake  to  determine  in  advance  of  their  passage  whether  they  are 
proper  or  enforceable,  if  the  council  is  acting  within  lis  powers.  There  are  some 
exceptions  to  this  rule,  but  none  appear  here,  and  the  injunction  was  properly  re- 
fused. 

Retrospective  Effect  of  Curative  Statute. 

17.  Section  400  of  the  Portland  charter  of  1903,  which  providen  that  whenever 
pastor  future  assessments  for  local  improvements  have  been  or  may  be  Judicially 
declared  void,  the  council  may  make  a  new  assessment,  although  the  proceedings 
of  any  body  that  made  the  original  assessment  may  have  been  irregular  or  defec- 
tive, and  though  such  body  may  have  ceased  to  exist,  is  retroactive  in  its  opera- 
tion, and  authorizes  reassessments  l<n  cases  that  arose  under  past  charters  as  well 
as  those  that  may  arise  under  this  charter. 

Changing  Theory  of  Proceeding  on  Appeal. 

18.  Where  a  suit  was  brought  to  enjoin  a  city  from  reassessing  plaintlfl^s  prop- 
erty for  a  street  improvement,  the  fact  that  the  conti^actors  and  the  owners  of  the 
warrants  Issued  on  account  of  the  improvement  were  made  parties  did  not  author- 
ize plaintifl!'  to  change  the  theory  of  the  suit  to  one  by  taxpayers  to  cancel  Illegal 
municipal  warrants. 

From  Multnomah :  John  B.  Cleland,  Alfred  F.  Sears, 
Jr.,  Arthur  L.  Frazer,  and  Melvin  C.  George,  Judges, 
in  joint  session. 

This  is  a  suit  by  A.  A.  Kadderly  and  others  against  the 
City  of  Portland  and  others  for  an  injunction. 

The  Constitution  of  this  State  (Art.  XVII)  provides : 

"Section  1.  Any  amendmentor  amendments  to  this  con- 
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stitution  may  be  proposed  in  either  branch  of  the  legisla- 
tive assembly,  and  if  the  same  shall  be  agreed  to  by  a 
majority  of  all  the  members  elected  to  each  of  the  two 
houses,  such  proposed  amendment  or  amendments  shall, 
with  the  yeas  and  nays  thereon,  be  entered  on  their  jour- 
nals, and  referred  to  the  legislative  assembly  to  be  chosen 
at  the  next  general  election ;  and  if,  in  the  legislative 
assembly  so  next  chosen,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the 
members  elected  to  each  house,  then  it  shall  be  the  duty 
of  the  legislative  assembly  to  submit  such  amendment  or 
amendments  to  the  electors  of  the  State,  and  cause  the 
same  to  be  published  without  delay  at  least  four  consecu- 
tive weeks  in  several  newspapers  published  in  this  State ; 
and  if  a  majority  of  said  electors  shall  ratify  the  same, 
such  amendment  or  amendments  shall  become  a  part  of 
this  constitution. 

"  Section  2.  If  two  or  more  amendments  shall  be  sub- 
mitted in  such  manner  that  the  electors  shall  vote  for  or 
against  each  of  such  amendments  separately,  and  while 
an  amendment  or  amendments  which  shall  have  been 
agreed  upon  by  one  legislative  assembly  shall  be  awaiting 
the  action  of  a  legislative  assembly,  or  of  the  electors,  no 
additional  amendment  or  amendments  shall  be  proposed." 

Four  constitutional  amendments,  known  as  the  *' Re- 
pealing Amendment,"  the  "Municipality  Indebtedness 
Amendment,"  the  **  Irrigation  Amendment,"  and  the  "  Ju- 
dicial Amendment,"  were  proposed  in  and  agreed  to  by 
the  legislative  assembly  of  1893 :  Laws  1893,  pp.  874, 876, 
877,  879.  They  were  referred  to  the  legislative  assembly 
next  chosen,  and  agreed  to  by  it :  Laws  1895,  pp.  61 1,  612, 
613.  The  latter  assembly,  however,  failed  to  provide  for 
the  submission  of  any  of  the  amendments  to  the  electors 
of  the  State.  Another  amendment,  providing  for  equal 
suffrage,  was  proposed  in  and  agreed  to  by  the  legislative 
assembly  of  1895 :  Laws  1895,  p.  612.  In  1897  there  was 
no  assembly  of  the  legislature,  because  the  members  elected 
thereto  failed  to  organize,  and  never  met  in  legislative  ses- 
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sion.  The  members  of  the  legislative  assembly  chosen  in 
1898  met  in  regular  session  in  January,  1899,  agreed  to 
the  equal  suffrage  amendment  which  had  been  proposed 
in  1895  (Laws  1899,  p.  1123),  and  passed  an  act  submitting 
it  and  the  four  amendments  previously  agreed  to  by  the 
legislative  assemblies  of  1893  and  1895  to  the  electors  of 
the  State  (Laws  1899,  p.  143),  and  they  were  all  rejected 
by  popular  vote. 

An  amendment  known  as  the  **  Initiative  and  Referen- 
dum Amendment "  was  duly  proposed  and  agreed  to  by  the 
legislative  assemblies  of  1899  and  1901  (Laws  1899,  p.  1 129 ; 
Laws  1901,  p.  476),  and  an  act  passed  by  the  latter  assem- 
bly, submitting  it  to  the  electors  at  the  June  election  in 
1902  (Laws  1901,  p.  4),  when  it  was  ratified  by  them.  The 
amendment  reads  as  follows : 

**  Section  1  of  Article  IV  of  the  Constitution  of  the  State 
of  Oregon  shall  be,  and  hereby  is,  amended  to  read  as  fol- 
lows: 

"Section  1.  The  legislative  authority  of  the  State  shall 
be  vested  in  a  legislative  assembly,  consisting  of  a  Senate 
and  House  of  Representatives,  but  the  people  reserve  to 
themselves  power  to  propose  laws  and  ameudments  to  the 
constitution  and  to  enact  or  reject  the  same  at  the  polls, 
independent  of  the  legislative  assembly,  and  also  reserve 
power  at  their  own  option  to  approve  or  reject  at  the  polls 
any  act  of  the  legislative  assembly.  The  first  power  re- 
served by  the  people  is  the  initiative,  and  not  more  than 
eight  per  cent  of  the  legal  voters  shall  be  required  to  pro- 
pose any  measure  by  such  petition,  and  every  such  peti- 
tion shall  include  the  full  text  of  the  measure  so  proposed. 
Initiative  petitions  shall  be  filed  with  the  Secretary  of  State 
not  less  than  four  months  before  the  election  at  which 
they  are  to  be  voted  upon.  The  second  power  is  the  refer- 
endum, and  it  may  be  ordered  (except  as  to  laws  necessary 
for  the  immediate  preservation  of  the  public  peace,  health, 
or  safety),  either  by  petition  signed  by  five  per  cent  of  the 
legal  voters,  or  by  the  legislative  assembly,  as  other  bills 
are  enacted.    Referendum  petitions  shall  be  filed  with  the 
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Secretary  of  State  not  more  than  ninety  days  after  the 
final  adjournment  of  the  session  of  the  legislative  assem- 
bly which  passed  the  bill  on  which  the  referendum  is  de- 
manded. The  veto  power  of  the  Governor  shall  not  extend 
to  measures  referred  to  the  people.  All  elections  on  meas- 
ures referred  to  the  people  of  the  State  shall  be  had  at  the 
biennial  regular  general  elections,  except  when  the  legis- 
lative assembly  shall  order  a  special  election.  Any  meas- 
ure referred  to  the  people  shall  take  effect  and  become  the 
law  when  it  is  approved  by  a  majority  of  the  votes  cast 
thereon,  and  not  otherwise.  The  style  pf  all  bills  shall  be  : 
*  Be  it  enacted  by  the  people  of  the  State  of  Oregon.'  This 
section  shall  not  be  construed  to  deprive  any  member  of 
the  legislative  assembly  of  the  right  to  introduce  any 
measure.  The  whole  number  of  votes  cast  for  justice  of 
the  supreme  court  at  the  regular  election  last  preceding 
the  filing  of  any  petition  for  the  initiative  or  for  the  refer- 
endum shall  be  the  basis  on  which  the  number  of  legal 
voters  necessary  to  sign  such  petition  shall  be  counted. 
Petitions  and  orders  for  the  initiative  and  for  the  referen- 
dum shall  be  filed  with  the  Secretary  of  State,  and  in  sub- 
mitting the  same  to  the  people  he,  and  all  other  officers, 
shall  be  guided  by  the  general  laws  and  the  act  submitting 
this  amendment,  until  legislation  shall  be  especially  pro- 
vided therefor." 

After  the  adoption  of  this  amendment,  and  in  January, 
1903,  the  legislature  passed  an  act,  approved  January  23d 
(Sp.  Laws  1903,  p.  3),  for  the  incorporation  of  the  City  of 
Portland,  the  emergency  clause  of  which  recites  as  follows  : 

**Sec.  427.  Whereas  there  are  several  bridges  upon  im- 
portant thoroughfares  and  car  lines  in  the  City  of  Port- 
land, now  old  and  in  a  dilapidated  and  ruinous  condition, 
dangerous  to  life  and  property ;  and  whereas  there  is  an 
immediate  necessity  for  the  construction  of  new  bridges 
in  the  place  of  said  old  ones,  in  order  to  provide  for  the 
safety  of  the  people  of  said  city  ;  and  whereas  there  are  no 
ways  or  means  by  which,  under  the  present  charter  of  said 
city,  new  bridges  can  be  constructed  in  place  of  the  old 
ones ;  and  whereas  the  foregoing  act  provides  ways  and 
means  available  at  once  for  the  construction  of  new  bridges; 
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and  whereas  there  is  otherwise  a  necessity  for  the  imme- 
diate adoption  of  the  foregoing  act  to  insure  the  health, 
peace,  and  safety  of  the  people  of  Portland,  therefore,  this 
act  shall  take  effect  and  be  in  force  from  and  after  its  ap- 
proval by  the  Governor." 

Sections  400  and  401  of  this  charter  are  as  follows : 

"Sec.  400.  Whenever  an  assessment  for  the  opening, 
altering,  or  grading  of  any  street,  or  construction,  recon- 
struction, or  repair  of  any  sewer,  or  for  any  local  improve- 
ment which  has  been  or  may  hereafter  be  made  by  the 
city,  has  been  or  shall  hereafter  be  set  aside,  annulled,  de- 
clared, or  rendered  void,  or  its  enforcement  refused  bv  anv 
court  of  this  State,  or  any  federal  court  having  jurisdiction 
therein,  whether  directly  or  by  virtue  of  any  decision  of 
such  court,  or  when  the  council  shall  be  in  doubt  as  to  the 
validity  of  such  assessment,  or  any  part  thereof,  the  coun- 
cil may,  by  ordinance,  make  a  new  assessment  or  reassess- 
ment upon  the  lots,  blocks,  or  parcels  of  land  which  have 
been  benefited  by  such  improvement  to  the  extent  of  their 
respective  and  proportionate  shares  of  the  full  value  thereof. 
Such  reassessment  shall  be  based  upon  the  special  and  pe- 
culiar benefit  of  such  improvement  to  the  respective  parcels 
of  land  assessed,  at  the  time  of  its  original  making,  but 
shall  not  exceed  the  amount  of  such  original  assessment. 
Interest  thereon  from  the  date  of  delinquency  of  the  orig- 
inal assessment  may  be  added  at  the  discretion  of  the 
council.  Such  reassessment  shall  be  made  in  an  equitable 
m'Uiner,  as  nearly  as  may  be  in  accordance  with  the  law 
in  force  at  the  time  it  is  made ;  but  the  council  may  adopt 
a  different  plan  of  apportionment  of  benefits  when,  in  its 
judgment,  essential  to  secure  an  equitable  assessment. 
The  proceedings  required  by  this  charter  to  be  had  prior 
to  the  making  of  the  original  assessment  shall  not  be  re- 
quired to  be  taken  or  had  within  the  intent  of  this  section. 
Such  reassessment  shall  be  made  and  shall  become  a  charge 
upon  the  property  upon  which  the  same  is  laid,  notwith- 
standing the  omission,  failure,  or  neglect  of  any  officer, 
body,  or  person  to  comply  with  the  provisions  of  this  char- 
ter- connected  with  or  relating  to  such  improvement  and 
assessment,  and  notwithstanding  the  proceedings  of  the 
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council,  executive  board,  board  of  public  works,  or  any 
oflBcer,  contractor,  or  other  person  connected  with  such 
work,  may  have  been  irregular  or  defective,  whether  such 
irregularity  be  jurisdictional  or  otherwise.  Such  reassess- 
ment shall  not  be  made  in  case  of  a  street  improvement 
wherein  a  remonstrance  sufficient  in  law  to  defeat  the  same 
shall  have  been  filed. 

*' The  council  shall,  by  resolution, declare  thedistrict  that 
will  be  benefited  by  the  improvement  for  which  the  re- 
assessment is  made,  and  shall  direct  the  auditor  or  city 
engineer  to  prepare  a  preliminary  assessment  upon  the 
property  included  therein  within  a  time  to  be  fixed  by 
said  resolution.  Upon  the  passage  of  such  resolution  the 
auditor  shall,  as  soon  thereafter  as  such  reassessment  is 
prepared,  give  notice  by  ten  successive  publications  in  the 
city  official  newspaper  that  such  assessment  is  on  file  in 
his  office,  giving  the  date  of  the  passage  of  the  resolution 
directing  the  making  of  the  same,  and  the  time  at  which 
the  council  will  hear  and  consider  objections  to  said  assess- 
ment by  parties  aggrieved  thereby,  and  warning  such 
persons  not  to  depart  until  such  reassessment  has  been 
completed.  The  auditor  shall  forthwith  mail  to  the  owner 
of  each  lot  or  part  thereof,  or  tract  of  land  affected  by 
such  assessment,  or  to  his  agent,  if  the  post-office  address 
of  either  be  known  to  the  auditor,  a  notice  of  such  assess- 
ment; and  if  such  post-office  address  be  unknown,  then 
such  notice  shall  be  directed  to  such  owners  or  agent  at 
Portland,  Oregon.  The  owner  or  owners  of  any  property 
which  is  assessed  on  such  assessment,  or  any  person  hav- 
ing an  interest  therein,  may,  within  ten  days  from  the 
last  publication  herein  provided,  file  with  the  auditor  their 
objections  in  writing  to  such  assessment.  At  the  time  ap- 
pointed in  such  notice  the  council  shall  hear  and  deter- 
mine all  objections  which  have  been  filed  by  any  party 
interested.  The  council  shall  have  power  to  adjourn  such 
hearing  from  time  to  time,  and  shall  have  the  power,  in 
its  discretion,  to  revise  and  correct,  or  to  set  aside  and 
order  the  remaking  of  such  assessment,  and  shall  pass 
an  ordinance  approving*  and  confirming  such  reassess- 
ment as  corrected  and  remade  by  it,  and  such  decision 
shall  be  a  final  determination  of  the  regularity,  validity, 
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and  correctness  of  the  reassessment,  except  as  herein 
otherwise  provided.  When  said  reassessment  is  completed 
and  confirmed,  it  shall  be  entered  in  the  docket  of  city 
liens,  and  shall  be  enforced  and  collected  in  the  same 
manner  that  other  assessments  for  local  improvements  are 
enforced  and  collected  under  this  charter  and  the  laws 
governing  the  city.  All  sums  paid  upon  the  former  assess- 
ment shall  be  credited  to  the  property  on  account  of  which 
the  same  were  paid,  as  of  the  date  of  such  payment;  and 
when  it  has  been  attempted  to  sell  property  for  any  assess- 
ment, and  such  sale  is  found  or  declared  void,  upon  the 
making  of  the  reassessment,  the  property  shall  be  resold 
and  the  proceeds  of  such  sale  shall  be  paid  to  the  pur- 
chaser at  the  former  void  sale  or  his  assigns ;  but  no  pro- 
ceedings shall  be  instituted  for  such  reassessment  unless 
within  ten  years  of  the  passage  of  the  resolution  of  inten- 
tion for  the  making  of  the  original  work,  improvement  or 
repair. 

"Sec.  401.  Any  person  who  has  filed  objections  to  such 
new  assessment  or  reassessment,  which  have  not  been 
satisfied  by  the  amendments  made  by  the  council,  may 
appeal  to  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah  from  the  assessment  against  any 
property  owned  by  him,  or  in  which  he  has  an  interest.  An 
appeal  shall  be  taken  by  serving  notice  of  appeal  within 
twenty  days  from  the  passage  of  the  ordinance  adopting 
the  assessment  as  amended,  upon  the  mayor,  auditor,  or 
city  attorney,  and  filing  the  same,  with  the  proof  of  service, 
together  with  an  undertaking  with  one  or  more  sureties, 
who  shall  have  the  qualifications  of  sureties  on  appeal 
from  the  circuit  court  to  the  supreme  court,  and,  if  ex- 
cepted to,  shall  justify  in  like  manner,  conditioned  that 
such  appellant  will  pay  all  costs  and  disbursements  that 
may  be  awarded  against  him  on  appeal,  not  exceeding 
$500.  Such  bond  and  notice  of  appeal  shall  be  filed  within 
twenty  days  from  the  service  of  such  notice  in  the  office 
of  the  clerk  of  said  circuit  court,  together  with  a  copy  of 
the  reassessment,  so  far  as  the  same  affects  the  property 
of  the  appellant.  Any  number  of  persons  may  join  in  such 
appeal,  and  the  only  question  to  be  determined  therein 
shall  be   the  amount  of  special   benefits  equitably  to  be 
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assessed  against  the  property  of  each  person  joining  in 
said  appeal.  The  jury  shall  view  the  property  assessed, 
and  its  verdict  shall  be  a  final  and  conclusive  determina- 
tion of  the  question.  On  such  appeal  the  fact  that  one 
called  as  a  juror  is  a  taxpayer  of  the  City  of  Portland  shall 
not  disqualify  him  from  acting  as  such  juror.  The  city 
shall  be  considered  the  plaintiff,  and  such  appeal  shall  be 
conducted  and  be  heard  and  determined,  as  far  as  practi- 
cable, in  the  same  manner  as  an  action  at  law.'* 

On  February  18,  1903,  the  city  council  adopted  a  reso- 
lution providing  for  the  reassessment  of  benefits  for  the 
improvement  of  a  portion  of  East  Burnside  Street  previ- 
ously made,  the  assessment  having  been  adjudged  invalid 
because  of  a  failure  to  comply  with  the  requirements  of  the 
charter  in  force  at  the  time  the  improvement  was  made. 
The  resolution  established  and  defined  the  district  spe- 
cially benefited  by  the  improvement, and  directed  the  city 
auditor  to  prepare  within  10  days  a  preliminary  reassess- 
ment upon  the  lots,  blocks,  and  parts  of  land  within  such 
district,  to  the  extent  of  their  proportionate  shares  of  the 
full  value  of  the  improvement,  and  to  give  notice  thereof 
to  the  owners  of  the  property  affected,  in  the  manner  pro- 
vided by  the  charter;  fixing  April  1,  1903,  as  the  time 
within  which  objections,  if  any,  should  be  made  to  the 
preliminary  reassessment.  On  March  31,  1903,  this  suit 
was  commenced  against  the  City  of  Portland,  its  common 
council,  the  contractors  for  the  original  improvement,  their 
sureties,  and  J.  W.  Cook,  who  is  alleged  to  be  the  owner 
and  holder  of  city  warrants  issued  on  account  of  the  im- 
provement. The  complaint  sets  out  in  detail  the  original 
proceedings  for  the  improvement  of  the  street,  and  the 
litigation  in  reference  thereto,  and  alleges  that  the  notice 
for  the  improvement  on  Burnside  was  not  headed  "Notice 
of  Street  Work,"  in  letters  one  inch  high,  as  required  by 
the  charter;  that,  notwithstanding  such  defect,  the  con- 
tract was  let  by  the  city  to  the  defendants  Smith  &  Howard  ; 


128  Kadderly  v.  Portland.  [44  Or. 

that  the  contract  specified  the  kind  and  quality  of  the 
material  to  be  used  in  the  performance  of  the  work ;  that 
neither  the  city,  nor  any  officer  thereof,  should  be  liable 
for  any  part  of  the  cost  of  the  work ;  and  that  no  money 
should  be  paid  therefor  out  of  the  general  fund,  but  the 
contractor  was  to  look  to  the  property  affected  by  such 
improvement,  and  the  owners  thereof ;  that  the  contractors 
did  not  make  any  attempt  to  comply  substantially  with  the 
contract,  nor  did  the  city  engineer  or  his  representatives 
endeavor  to  have  them  do  so,  but  knowingly  and  fraudu- 
lently represented  that  the  contract  had  been  performed, 
by  reason  of  which  city  warrants  were  issued,  contrary  to 
the  terms  of  the  contract,  in  violation  of  the  law,  and  in 
fraud  of  the  city,  and  especially  of  the  plaintiffs. 

It  also  alleges  that  the  city  auditor,  in  pursuance  of  the 
resolution  adopted  by  the  council  in  February,  1903,  im- 
mediately filed  a  so-called  reassessment,  by  copying  the 
first  attempted  assessment,  adding  interest  thereto ;  that 
he  published  a  notice  in  the  city  official  paper,  containing 
the  statement  that  objections  would  be  heard  by  the  coun- 
cil at  its  meeting  to  be  held  April  1,  1903,  but  he  did  not 
mail  any  notice  to  the  owners  of  the  property  abutting  on 
the  street  who  had  paid  or  bonded  the  former  assessment ; 
that  the  members  of  the  council  have  agreed  to  adopt  the 
reassessment  for  the  improvement  at  a  regular  council 
meeting  to  be  held  on  April  1,  1903,  no  matter  what  ob- 
jections the  propertji^  owners  may  have  thereto,  and  will 
do  so  unless  restrained  by  the  court ;  that  the  proceedings 
of  the  council  in  reference  to  such  reassessment  will  ap- 
parently be  regular  on  their  face,  but  in  fact  will  be  illegal 
and  in  violation  of  the  constitution  of  this  State  and  of 
the  United  States,  firsts  because  the  charter  under  which 
the  city  was  attempting  to  proceed  at  the  time  did  not  go 
into  force  and  effect  until  90  days  after  the  adjournment 
of  the  legislature  at  which  it  was  passed,  because  of  the 
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initiative  and  referendum  amendment  adopted  in  1902; 
and,«6C07i(2,if  it  did,  sections  400  and  401  of  the  charter  are 
unconstitutional  and  void,  and  not  retrospective  in  their 
operation.  Demurrers  to  the  complaint  by  several  parties 
defendant,  because  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit,  were  sustained  by  the  court  below, 
and  plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr,  Ralph  R.  Duniway. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr,  Lawrence  A.  McNary^VAty  Attorney,  and  Mr.  John 
P,  Kavanaugh. 

There  were  also  briefs  on  the  different  constitutional  and 
political  questions  involved  by  Mr.  Oeorge  H.  Williams, 
Mr.  William  P.  Lord,  Mr.  John  H.  Mitchell,  Mr.  Julius  C. 
Moreland,  Mr.  John  B.  Waldo,  Mr.  Joseph  N.  Teal,  Mr.  Oeorge 
E.  Chamberlain,  Mr.  Charles  E.  S.  Wood,  Mr.  Tilmon  Ford, 
Mr.  Oeorge  C.  Brownell,  and  Mr.  William  S.  U^Ren,  amici 
curim,  with  an  oral  argument  by  Mr.  Ford  and  Mr.  U'Ren. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion  of  the  court. 

The  position  of  defendants  is  that  the  charter  under 
which  the  city  was  acting  at  the  time  this  suit  was  insti- 
tuted was  in  force  and  effect,  because  (1)  the  initiative  and 
referendum  amendment  of  1902  is  not  a  part  of  the  con- 
stitution ;  and  (2)  if  it  is,  laws  necessary  for  the  immediate 
preservation  of  the  public  peace,  health,  or  safety  are  by 
its  express  provisions  excepted  from  its  operation,  and  the 
decision  of  the  legislature  that  the  charter  belonged  to  the 
excepted  class  is  conchisive  on  the  courts,  and  cannot  be 
challenged  by  the  plaintiffs.  The  argument  in  support  of 
the  first  position  is(l)  that  the  initiative  and  referendum 
amendment  was  not  regularly  proposed  in  the  legislature, 
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because  at  the  time  of  its  proposal  other  amendments  to 
the  constitution  were  awaiting  the  action  of  the  legislative 
assembly  and  the  electors;  and (2) that  it  violates  Section 
4,  Article  IV,  of  the  Constitution  of  the  United  States, 
guarantying  to  every  State  a  republican  form  of  govern- 
ment. 

1.  At  the  outset  the  defendants  are  met  with  the  con- 
tention that  the  question  as  to  whether  an  amendment  to 
the  constitution  has  been  regularly  proposed,  adopted, 
and  ratified  is  for  the  political  department  of  the  govern- 
ment, not  for  the  courts,  and,  since  the  amendment  in 
question  \^as  regularly  agreed  to  by  two  successive  legis- 
latures, ratified  by  the  electors,  and  recognized  as  valid  by 
the  legislative  and  executive  departments,  it  must  be  so 
regarded  by  the  courts.  The  right  of  a  court  to  inquire 
into  the  validity  of  the  adoption  of  an  amendment  to  a 
state  constitution,  as  all  other  questions  in  this  case,  has 
been  ably  and  exhaustively  considered,  and  discussed  with 
consummate  skill  from  every  conceivable  standpoint,  not 
only  by  the  attorneys  for  the  immediate  parties  to  the 
record,  but  by  other  counsel  who  have  been  permitted  to 
appear  and  file  briefs  on  account  of  the  public  importance 
of  the  issues  involved,  and  to  whom  at  this  time  we  desire 
to  acknowledge  our  indebtedness  for  their  assistance. 
Aided  materially  by  their  briefs  and  arguments,  we  have 
carefully  examined  our  right  to  inquire  into  the  regularity 
of  the  adoption  of  the  proposed  amendment,  and  are  clear 
that  its  validity  is  a  judicial  and  not  a  political  question. 
Indeed,  no  authority  has  been  cited  or  has  come  under 
our  observation  holding  to  the  contrarj^,  except  in  cases 
where  a  separate  tribunal  has  been  created,  and  the  exclu- 
sive power  to  canvass  and  declare  the  results  of  a  vote  on 
the  adoption  of  the  amendment  and  to  make  such  amend- 
ment a  part  of  the  constitution  is  confided  to  such  tribunal : 
Miles  V.  Bradford,  Governor,  22  Md.  170  (85  Am.  Dec.  643); 
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Worman  v.  Hagan,  78  Md.  152,  164  (27  Atl.  616,  21  L.  R. 
A.  716);  Dennett,  Petitioner,  32  Me.  508  (54  Am.  Dec.  602). 
In  volume  6  of  the  American  &  English  Encyclopedia  of 
Law  (2  ed.),  at  page  908,  it  is  said :  "The  courts  have  full 
power  to  declare  that  an  amendment  to  the  constitution 
has  not  been  properly  adopted,  even  though  it  has  been  so 
declared  by  the  political  department  of  the  State."  For 
this  statement  of  the  law,  the  editors  cite  Collier  v.  Frier- 
8071,  24  Ala.  100;  Koehler  v.  Hill,  60  Iowa,  543  (14  N.  W. 
738,  15  N.  W.  609);  State  v.  McBride,  4  Mo.  303,  305  (29 
Am.  Dec.  636);  State  v.  Timvie,  54  Wis.  318  (11  N.  W.  785); 
State  V.  Swift,  69  Ind.  505;  State  v.  Young,  29  Minn.  474 
(9  N.W.737);  Secombe  v.  Kittelson,29mnu. 555 {12  N.W. 
519);  Jameson,Const.  Conv.  (4  ed.)617;  and  each  of  these 
authorities  fully  supports  the  text. 

The  Alabama  case  was  a  suit  on  a  treasurer's  bond,  the 
question  involved  being  whether  the  constitution  had  been 
so  amended  as  to  extend  the  treasurer's  official  term.  The 
court  say:  **We  entertain  no  doubt  that,  to  change  the 
constitution  in  any  other  mode  than  by  a  convention,  every 
requisition  which  is  demanded  by  the  instrument  itself 
must  be  observed,  and  the  omission  of  any  one  is  fatal  to 
the  amendment.  We  scarcely  deem  any  argument  nec- 
essary to  enforce  this  proposition.  The  constitution  is  the 
supreme  and  paramount  law.  ♦  ♦  The  mode  by  which 
amendments  are  to  be  made  under  it  is  clearly  defined. 
It  has  been  said  that  certain  acts  are  to  be  done,  certain 
requisitions  are  to  be  observed,  before  a  change  can  be 
effected.  But  to  what  purpose  are  these  acts  required,  or 
these  requisitions  enjoined,  if  the  legislature  or  any  other 
department  of  the  government  can  dispense  with  them? 
To  do  so  would  be  to  violate  the  instrument  which  they 
are  sworn  to  support,  and  every  principle  of  public  law 
and  sound  constitutional  policy  requires  the  courts  to  pro- 
nounce against  every  amendment  which  is  shown  not  to 
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have  been  made  in  accordance  with  the  rules  prescribed 
by  the  fundamental  law."  In  the  Iowa  case  the  contro- 
versy was  based  on  the  validity  of  an  amendment  to  the 
constitution  which  had  been  ratified  and  approved  by  the 
people,  and  the  appellant  contended,  as  here,  that  the  judi- 
cial department  had  no  jurisdiction  over  political  ques- 
tions, and  could  not  review  the  acts  of  the  legislature  or 
the  people  in  the  matter  of  the  adoption  of  the  amendment. 
Mr.  Chief  Justice  Day,  however,  in  the  course  of  a  strong 
and  clearly  reasoned  opinion,  speaking  for  the  majority  of 
the  court,  says:  "The  authority  opposed  to  the  view  ad- 
vanced by  appellant's  counsel  is  most  satisfactory  and  con- 
clusive, and,  so  far  as  we  have  been  able  to  discover,  is 
without  conflict.  Not  only  must  a  constitution  be  amended 
in  the  manner  prescribed  in  the  existing  constitution, but 
it  is  competent  for  the  courts,  when  the  amendment  does 
not  relate  to  their  own  powers  or  functions,  to  inquire 
whether,  in  the  adoption  of  the  amendment,  the  provisions 
of  the  existing  constitution  have  been  observed."  And 
again :  **  While  it  is  not  competent  for  courts  to  inquire 
into  the  validity  of  the  constitution  and  form  of  govern- 
ment under  which  they  themselves  exist,  and  from  which 
they  derive  their  powers,  yet,  when  the  existing  constitu- 
tion prescribes  a  method  for  its  own  amendment,  an 
amendment  thereto,  to  be  valid,  must  be  adopted  in  strict 
conformity  to  that  method ;  and  it  is  the  duty  of  courts, 
in  a  proper  case,  when  an  amendment  does  not  relate  to 
their  own  powers  or  functions,  to  inquire  whether,  in  the 
adoption  of  the  amendment,  the  provisions  of  the  existing 
constitution  have  been  observed,  and,  if  not,  to  declare  the 
amendment  invalid  and  of  no  effect."  Mr.  Jameson  con- 
siders this  to  be  the  true  rule  governing  such  cases,  and 
quotes  the  above  citation  with  approval  in  his  work  on 
Constitutional  Conventions,  at  page  617,  fourth  edition. 
Mr,  Desty,  in  the  note  to  Miller  v.  Johnson^  92  Ky.  589  (13 
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Ky.  Law  Rep.  933, 18  S.  W.  522, 15  L.  R.  A.  524),  expressly 
states  that  the  question  of  the  lawful  adoption  of  an  amend- 
ment to  a  constitution  is  a  judicial  one,  while  Mr.  Chief 
Justice  Beasley  puts  the  pith  of  the  whole  matter  in  a 
single  sentence,  as  follows :  "  When  the  inquiry  is  whether 
the  legislature  or  any  other  body  or  officer  has  violated 
the  regulations  of  the  constitution,  it  is  entirely  plain  that 
the  decision  of  that  subject  must  rest  exclusively  with  the 
judicial  department  of  the  government":  State  ex  rel.  v. 
Rogers,  56  N.  J.  Law,  480  (28  Atl.  726,  29  Atl.  173). 

One  of  the  best  considered  cases  we  have  seen  on  the  sub- 
ject is  that  of  State  ex  rel.  v.  Powell,  77  Miss.  543  (48  L.  R.  A. 
652,27  South.  927),  which  involved  the  right  of  the  court 
to  inquire  whether  the  amendment  had  received  the  ma- 
jority prescribed  by  the  constitution  as  essential  to  its 
valid  adoption.  The  court  held  the  question  a  judicial  one ; 
Mr.  Chief  Justice  Whitfield,  in  his  usual  clear  and  forci- 
ble manner,  saying:  "The  true  view  is  that  the  constitu- 
tion, the  organic  law  of  the  land,  is  paramount  and  supreme 
over  Governor,  legislature,  and  courts.  When  it  prescribes 
the  exact  method  in  which  an  amendment  shall  be  sub- 
mitted, and  defines  positively  the  majority  necessary  to  its 
adoption,  these  are  constitutional  directions,  mandatory 
upon  all  departments  of  the  government,  and  without  strict 
compliance  with  which  no  amendment  can  be  validly 
adopted.  Whether  an  amendment  has  been  validly  sub- 
mitted or  validly  adopted  depends  upon  the  fact  of  com- 
pliance or  noncompliance  with  the  constitutional  directions 
as  to  how  such  amendments  shall  be  submitted  and  adopted, 
and  whether  such  compliance  has  in  fact  been  had  must, 
in  the  nature  of  the  case,  be  a  judicial  question."  Another 
well  reasoned  case  is  that  of  State  ex  rel,  v.  Wurts,  63  N.  J. 
Law,  289  (45  L.  R.  A.  251,  43  Atl.  744),  where  the  court 
hold  that  the  question  of  the  validity  of  a  constitutional 
amendment  is  a  judicial  one,  and  say:  "If  a  legislative 
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enactment,  which  may  be  repealed  in  a  year,  or  an  execu- 
tive act,  which  affects  only  a  single  individual,  cannot  be 
allowed  to  stand  if  it  contravenes  the  constitution,  a  fortiori 
a  change  in  the  fundamental  law,  which  is  much  more 
permanent,  and  affects  the  whole  community,  should  not 
be  permitted  to  take  place  in  violation  of  constitutional 
mandates."  To  the  same  effect,  see  Trustees  v.  Mclver,  72 
N.  C.  76;  Prohibitory  Amendment  Cases,  24  Kan.  700;  lAv- 
ermore  v.  Waite,  102  Cal.  113  (25  L.  R.  A.  312,  36  Pac.  424); 
Edwards  v.  Lesueur,  132  Mo.  410  (31  L.  R.  A.  815, 33  S.  W. 
1130);  State  ex  reL  v.  Tooker,  15  Mont.  8  (25  L.  R.  A.  560, 
37  Pac.  840);  Nesbit  y.  People,  19  Colo.  441  (36  Pac.  221); 
State  ex  rel  v.  Tufly,  19  Nev.  391  (3  Am.  St.  Rep.  895,  12 
Pac.  835). 

The  case  of  Luther  \.  Borden,  48  U.  S.  (7  How.)  1,  which 
was  relied  upon  by  counsel  in  denial  of  the  jurisdiction  of 
the  courts  to  inquire  into  the  validity  of  a  constitutional 
amendment,  was  that  of  two  opposing  governments,  each 
claiming  sovereignty.  The  point  in  issue  was  whether  on 
the  trial  of  an  indictment  or  civil  action  it  might  lawfully 
be  shown  that  the  old  Constitution  of  Rhode  Island,  under 
which  the  actual  government  of  the  State,  including  the 
courts,  existed  at  the  time  of  the  trial,  had  been  supplanted 
by  a  new  constitution.  Manifestly,  a  court  could  not  in- 
quire into  the  legality  of  the  constitution  to  which  it  owed 
its  own  life  and  existence,  for  such  an  inquiry  would  be,  as 
said  by  Mr.  Chief  Justice  Day  in  the  Iowa  case  referred  to, 
"like  a  man  trying  to  prove  his  own  personal  existence." 
He  "would  be  obliged  to  assume  the  very  point  in  dispute 
before  taking  the  first  step  in  the  argument."  But,  as  re- 
marked by  Dixon,  J.,  when  referring  to  the  Borden  case: 
"The  difference  between  a  court's  investigation  into  the 
legality  of  the  government  of  which  the  court  is  a  branch, 
and  its  investigation  into  the  legality  of  a  procedure,  which 
in  no  way  involves  the  legality  of  the  government  or  of 
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itself,  is  too  plain  to  require  elucidation  :  State  ex  rel.  v. 
Wurts,  63  N.  J.  Law,  289  (45  L.  R.  A.  251, 43  Atl.  744). 

2.  We  pass,  therefore,  as  we  have  a  right  and  as  it  is  our 
duty  to  do,  to  a  consideration  of  the  question  as  to  whether 
the  initiative  and  referendum  amendment  was  legally 
adopted.  The  provisions  of  the  constitution  for  its  own 
amendment  are  mandatory,  and  must  be  strictly  observed. 
A  failure  in  this  respect  will  be  fatal  to  a  proposed  amend- 
ment, notwithstanding  it  may  have  been  submitted  to  and 
ratified  and  approved  by  the  people.  The  constitutional 
provisions  are  as  binding  upon  the  people  as  upon  the  leg- 
islative assembly,  and  the  people  cannot  give  legal  effect 
to  an  amendment  which  was  submitted  in  disregard  of  the 
limitations  imposed  by  the  constitution :  see  authorities 
already  cited.  Thus,  the  failure  of  the  legislature  to  enter 
the  proposed  amendment  in  full  on  its  journals,  when  re- 
quired by  the  constitution  (Koehler  v.  Hilly  60  Iowa,  543, 

14  N.  W.  738,  15  N.  W.  609;  Oakland  Pav.  Co,  v.  Hilton, 
69  Cal.  479,  11  Pac.  3;  State  ex  rel.  v.  Tufly,  19  Nev.  391, 
3  Am.  St.  Rep.  895, 12  Pac.  835),  or  to  cause  it  to  be  pub- 
lished the  requisite  length  of  time  {State  ex  rel.  v.  Tooker, 

15  Mont.  8,  25  L.  R.  A.  560,  37  Pac.  840),  and  other  like 
omissions,  have  been  held  to  invalidate  the  amendment, 
80  that  the  subsequent  approval  of  the  people  could  not 
give  it  life  or  vitality.  The  constitution  can  be  amended 
in  but  one  of  two  ways — either  by  a  constitutional  conven- 
tion properly  convened,  or  according  to  the  manner  pro- 
vided in  the  instrument  itself.  If  the  former  mode  is  pur- 
sued, and  the  constitution  framed  by  the  convention  is 
adopted  by  the  people,  it  must  be  regarded  as  valid  by  the 
courts,  because  it  supplants  and  takes  the  place  of  the  old 
instrument,  and  becomes  the  only  organic  law.  If,  how- 
ever, an  attempt  is  made  to  amend  an  existing  constitution, 
its  every  requirement  regarding  its  own  amendment  must 
be  substantially  observed,  and  the  omission  of  any  one  will 
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be  fatal  to  the  ameadment.  The  constitution  is  the  su- 
preme law  of  the  land,  binding  upon  all,  and  can  no  more 
be  disregarded  in  the  manner  of  its  own  amendment  than 
in  any  other  respect.  As  long  as  it  remains,  its  provisions 
must  be  observed.  Nor  is  the  legislative  assembly,  in  pro- 
posing amendments,  exercising  strictly  its  legislative  pow- 
ers, but  as.  said  by  the  Supreme  Court  of  California  in 
Livermore  v.  Waite,  102  Cal.  113  (25  L.  R.  A.  312,  36  Pac. 
424),  it  **  is  merely  acting  under  a  limited  power  conferred 
upon  it  by  the  people,  and  which  might  with  equal  pro- 
priety have  been  conferred  upon  either  house,  or  upon  the 
Governor,  or  upon  a  special  commission,  or  any  other  body 
or  tribunal.  The  extent  of  this  power  is  limited  to  the 
object  for  which  it  is  given,  and  is  measured  by  the  terms 
in  which  it  has  been  conferred,  and  cannot  be  extended 
by  the  legislature  to  any  other  object,  or  enlarged  beyond 
these  terms'*:   Jameson,  Const.  Conv.  (4  ed.)  §  551. 

3.  There  is  no  question  but  that  all  the  forms  prescribed 
by  the  constitution  were  strictly  and  accurately  observed  in 
the  proposal  of  the  initiative  and  referendum  amendment, 
and  that  it  was  properly  submitted  to  the  electors  and  rati- 
fied by  them.  The  contention  is  that  the  legislature  of  1899 
had  no  authority  to  propose  it,  because  other  amendments 
were  awaiting  the  action  of  the  legislative  assembly  and 
the  people.  This  inquiry  necessarily  calls  for  a  construc- 
tion of  sections  1  and  2,  article  XVII,  of  the  constitution, 
and  a  decision  as  to  whether  the  proceedings  looking  to 
the  amendment  were  in  compliance  therewith.  The  equal 
suffrage  amendment  may  be  eliminated  from  the  discus- 
sion. It  was  proposed  in  1895,  when  all  concede  that  four 
other  amendments  agreed  to  by  the  legislative  assembly  of 
1893  were  pending.  Its  proposal,  therefore,  was  clearly 
without  authority,  if  the  position  is  sound  that  the  latter 
clause  of  section  2  of  article  XVII,  which  declares  that 
"while  an  amendment  or  amendments  which  shall  have 
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been  agreed  upon  by  one  legislative  assembly  shall  be 
awaiting  the  action  of  a  legislative  assembly,  or  of  the 
electors,  no  additional  amendment  or  amendments  shall  be 
proposed,"  prohibits  the  proposing  of  an  amendment  to  the 
constitution  while  an  amendment  of  other  or  different  por- 
tions of  that  instrument  is  pending.  If,  on  the  other  hand, 
the  provision  quoted  is  to  be  considered  as  applying  only 
to  an  amendment  on  the  same  subject  or  article  as  that 
previously  proposed,  the  objections  to  the  initiative  and 
referendum  amendment  at  once  disappear. 

The  true  meaning  of  section  2  is  not  clear.  The  amend- 
ments prohibited  by  the  section  are  "additional  amend- 
ment or  amendments."  The  meaning  of  the  word  "ad- 
ditional" is,  "given  with  or  joined  to  some  other,"  and 
embraces  the  idea  of  joining  or  uniting  one  thing  to  an- 
other so  as  to  form  an  aggregate:  Anderson^s  Law  Diet.; 
State  v.  Hull,  53  Miss.  626,  645;  Brooks  v.  Whitmore,  139 
Mass.  356  (31  N.E.  731).  If  the  word  is  used  in  this  sense, 
it  simply  means  that  while  one  amendment  is  pending  no 
other  relating  to  the  same  section  or  subject-matter  shall 
be  proposed,  but  does  not  prohibit  the  proposing  of  amend- 
ments to  other  parts  of  the  constitution.  If,  on  the  con- 
trary, the  phrase  "amendment  or  amendments"  has  the 
same  significance  it  bears  in  other  parts  of  the  same  sec- 
tion and  article,  the  prohibition  is  against  amendments 
of  any  character.  The  frequent  use  of  these  words,  and 
their  particular  relation  to  the  subject-matter  in  which 
they  are  always  employed,  lead  to  the  conviction  that  the 
meaning  of  the  constitution  is  that,  while  an  amendment 
or  amendments  agreed  to  by  one  legislative  assembly  shall 
be  awaiting  the  action  of  a  legislative  assembly  or  the 
electors,  no  additional  amendment  or  amendments  shall 
be  proposed  to  any  part  or  clause  of  the  constitution.  The 
object  is  to  prevent  the  people  from  being  called  to  vote 
upon  proposed  amendments  to  the  constitution  except  at 
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considerable  intervals.  In  this  view  we  have  the  authority 
of  the  Honorable  Matthew  P.  Deady,  a  jurist  of  distin- 
guished ability,  who  was  the  president  and  an  influential 
member  of  the  constitutional  convention.  In  his  marginal 
notes  to  the  constitution,  as  published  in  his  compilation 
of  the  General  Laws  of  Oregon  of  1864  (page  123),  he  uses 
the  following  language :  "While  an  amendment  pending, 
no  other  to  be  proposed";  indicating  his  interpretation  of 
the  section. 

4.  The  question  then,  is,  were  the  amendments  proposed 
by  the  legislative  assemblies  of  1893  and  1895  awaiting 
the  action  of  a  legislative  assembly  or  the  electors  in  1899, 
when  the  initiative  and  referendum  amendment  was  pro- 
posed? If  so,  the  latter  is  invalid  because  the  legislature 
did  not  have  power  to  propose  it.  If,  however,  the  previ- 
ous amendments  had  lapsed  because  of  the  failure  of  the 
legislature  of  1895  to  submit  them  to  the  people,  the  initia- 
tive and  referendum  amendment  was  legally  proposed, 
and  is  valid.  Section  1,  article  XVII,  of  the  constitution, 
provides  that  any  amendment  or  amendments  to  the  con- 
stitution may  be  proposed  in  either  branch  of  the  legislative 
assembly,  and,  if  agreed  to  by  a  majority  of  both  houses, 
such  proposed  amendment  or  amendments  shall,  with  the 
yeas  and  nays  thereon,  be  entered  in  their  journals,  and  be 
referred  to  the  legislative  assembly  *'to  be  chosen  at  the 
next  general  election,"  and  if,  in  the  legislative  assembly 
"so  next  chosen,"  such  proposed  amendment  or  amend- 
ments shall  be  agreed  to  by  a  majority  of  all  the  persons 
elected  to  each  house,  "then  it  shall  be  the  duty  of  the  legis- 
lative assembly  to  submit  such  amendment  or  amendments 
to  the  electors  of  the  State,  and  cause  the  same  to  be  pub- 
lished without  delay  at  least  four  consecutive  weeks  in 
several  new^spapers  published  in  this  State."  The  conten- 
tion is  that  under  this  section  it  was  not  necessarily  the 
duty  of  the  legislative  assembly  of  1895  to  submit  to  the 
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electors  the  amendments  agreed  to  by  the  previous  legis- 
lative assemblieSybut  that  they  might  be  legally  submitted 
by  any  subsequent  legislature,  and  until  so  submitted  no 
other  amendments  could  be  proposed.  In  other  words,  the 
position  is  that,  after  two  successive  legislatures  agree  to 
an  amendment  or  amendments,  the  right  to  propose  other 
amendments  can  be  forever  denied,  simply  by  failing  or 
neglecting  to  submit  those  already  agreed  upon  to  the 
people.  This  does  not  seem  to  us  to  be  a  reasonable  inter- 
pretation of  the  constitution.  A  legislature,  in  proposing 
and  agreeing  to  amendments  and  submitting  them  to  the 
people,  is  acting  under  a  limited  authority,  and  its  powers 
must  be  strictly  construed.  It  may  propose  and  submit 
amendments  in  the  manner  provided  by  the  constitution, 
and  in  no  other  way.  In  doing  so,  it  does  not  exercise 
ordinary  legislative  powers,  but  rather  acts  as  the  agent 
of  the  people  in  the  discharge  of  a  ministerial  duty, deriv- 
ing its  authority  alone  from  the  provisions  of  the  consti- 
tution regulating  its  own  amendment.  It  must  comply 
strictly  with  all  the  requirements  thereof,  and,  when  the 
constitution  provides  that  an  amendment,  after  being 
adopted  by  the  second  legislative  assembly,  shall  then  be 
submitted  to  the  electors  and  published  without  delay,  it 
seems  to  us  to  mean  that  it  must  be  done  by  the  legislative 
assembly  last  adopting  it.  The  legislature  may,  and  does 
in  some  instances  while  acting  in  its  ordinary  capacity, 
possess  large  discretionary  powers,  and  the  failure  or  neg- 
lect of  one  session  to  perform  a  duty  imposed  upon  it 
would  not  prevent  another  session  from  discharging  it. 
When,  however,  the  legislature  is  acting  as  the  mere  agent 
of  the  people,  in  the  performance  of  certain  defined  and 
prescribed  duties  enumerated  in  the  constitution,  it  can- 
not exercise  its  powers  beyond  the  letter  of  its  authority, 
and  must  act  within  the  limits  of  that  which  is  delegated. 
Now,  the  provision  is  that,  if  an  amendment  proposed 
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and  agreed  to  by  one  legislative  assembly  shall  be  agreed 
to  by  the  one  next  chosen,  it  is  the  duty  of  the  legislative 
assembly  to  submit  it  to  the  electors  and  cause  it  to  be  pub- 
lished without  delay.  The  natural  conclusion  from  this 
language  is  that  it  was  intended  that  the  assembly  next 
chosen  and  agreeing  to  the  amendment  a  second  time 
should  be  the  one  to  perform  this  duty.  Article  XVII,  §  1, 
intends  to  give,  and  does  give,  all  the  power  over  a  pro- 
posed amendment  and  its  submission  to  the  people  to  the 
legislature  first  proposing  and  agreeing  to  the  amendment 
and  the  legislature  chosen  at  the  next  general  election.  It 
mentions  two  legislative  assemblies,  and  only  two,  assign- 
ing them  certain  powers  and  duties,  as  though  they  were 
one  organization.  It  nowhere  refers  to  or  recognizes  the 
rights  of  any  other  legislative  assembly  in  connection  with 
the  amendment.  The  intent  is  that  the  several  steps  re- 
quired in  proposing  and  adopting  amendments  shall  fol- 
low each  other  in  natural  sequence  and  without  delay.  As 
the  second  section  of  article  XVII  is  designed  to  prevent 
the  continual  agitation  of  the  question  of  amending  the 
constitution,  and  to  restrict  the  power  of  the  legislature  to 
propose  amendments  within  certain  periods  if  others  are 
pending,  so  the  first  section  is  intended  to  secure  dispatch 
in  the  adoption  of  a  proposed  amendment  by  the  two  legis- 
lative assemblies,  and  its  ratification  or  rejection  by  the 
people  while  the  matter  shall  be  fresh  in  the  minds  of  all 
concerned.*  Were  it  otherwise,  the  right  to  propose  and 
act  upon  succeeding  amendments  to  the  constitution  could 
be  successfully  tied  up  for  an  indefinite  period,  or  until  an 
aroused  public  sentiment  should  compel  some  legislative 
assembly  to  submit  them  to  the  people  in  order  to  clear 
the  way  for  others  that  might  be  desired. 

But  it  is  said  that  the  language  of  article  XVII,  §  1,  pro- 
viding for  the  submission  of  a  proposed  amendment  to  the 
electors  after  it  has  been  agreed  to  by  two  successive  legis- 
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lative  assemblies,  is  not  mandatory,  and  since  it  does  not 
make  it  the  exclusive  duty  of  the  second  legislature  agree- 
ing to  the  amendment  to  submit  it  to  the  electors,  it  may 
be  submitted  by  any  subsequent  legislative  assembly. 
Methods  of  procedure  prescribed  by  a  constitution  are 
ordinarily  regarded  as  mandatory,  and,  as  said  by  Mr. 
Cooley,  "the  courts  tread  upon  very  dangerous  ground 
when  they  venture  to  apply  the  rules  which  distinguish 
directory  and  mandatory  statutes  to  the  provisions  of  the 
constitution.  Constitutions  do  not  usually  undertake  to 
prescribe  mere  rules  of  proceeding,  except  when  such  rules 
are  looked  upon  as  essential  to  the  thing  to  be  done;  and 
they  must  then  be  regarded  in  the  light  of  limitations  upon 
the  power  to  be  exercised.  It  is  the  province  of  an  instru- 
ment of  this  solemn  and  permanent  character  to  establish 
those  fundamental  maxims  and  fix  those  unvarying  rules 
by  which  all  departments  of  the  government  must  at  all 
times  shape  their  conduct ;  and,  if  it  descends  to  prescrib- 
ing mere  rules  of  order  in  unessential  matters,  it  is  loweri  ng 
the  proper  dignity  of  such  an  instrument,  and  usurping 
the  proper  province  of  ordinary  legislation.  We  are  not, 
therefore,  to  expect  to  find  in  a  constitution  provisions 
which  the  people,  in  adopting  it,  have  not  regarded  as  of 
high  importance,  and  worthy  to  be  embraced  in  an  instru- 
ment which,  for  a  time  at  least,  is  to  control  alike  the  gov- 
ernment and  the  governed,  and  to  form  a  standard  by 
which  is  to  be  measured  the  power  which  can  be  exercised 
as  well  by  the  delegate  as  by  the  sovereign  people  them- 
selves. If  directions  are  given  respecting  the  times  or 
modes  of  proceeding  in  which  a  power  should  be  exer- 
cised, there  is  at  least  a  strong  presumption  that  the  peo- 
ple designed  it  should  be  exercised  in  that  time  and  mode 
only ;  and  we  impute  to  the  people  a  want  of  due  appre- 
ciation of  the  purpose  and  proper  province  of  such  an  in- 
strument, when  we  infer  that  such  directions  are  given  to 
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any  other  end.  Especially  when,  as  has  been  already  said, 
it  is  but  fair  to  presume  that  the  people,  in  their  constitu- 
tion, have  expressed  themselves  in  careful  and  measured 
terms,  corresponding  with  the  immense  importance  of  the 
powers  delegated,  and  with  a  view  to  leave  as  little  as  pos- 
sible to  implication":  Cooley,  Const.  Lim.  (7  ed.)  114. 
And  at  another  place  the  learned  author  and  jurist  says : 
"The  fact  is  this  that  whatever  constitutional  provision 
can  be  looked  upon  as  directory  merely  is  very  likely  to 
be  treated  by  the  legislature  as  if  it  was  devoid  even  of 
moral  obligation,  and  to  be  therefore  habitually  disre- 
garded. To  say  that  a  provision  is  directory  seems,  with 
many  persons,  to  be  equivalent  to  saying  that  it  is  not  law 
at  all.  That  this  ought  not  to  be  so  must  be  conceded. 
That  it  is  so  we  have  abundant  reason  and  good  authority 
for  saying.  If,  therefore,  a  constitutional  provision  is  to  be 
enforced  at  all,  it  must  be  treated  as  mandatory":  Cooley, 
Const.  Lim.  (7  ed.)  214.  So  it  was  said  by  Mr.  Justice 
Emott  in  People  v.  Lawrence,  36  Barb.  177,  186 :  "  It  will 
be  found,  upon  full  consideration,  to  be  difficult  to  treat 
any  constitutional  provision  as  merely  directory,  and  not 
imperative." 

These  rules  are  especially  applicable  to  our  constitution, 
which  deals  alone  with  those  fundamental  principles  of 
government  essential  to  a  constitution,  and  does  not  invade 
the  province  of  ordinary  legislation.  It  is  but  right  and 
proper,  therefore,  that  the  procedure  provided  for  so  im- 
portant a  matter  as  its  own  amendment  shall  be  regarded 
as  mandatory,  and  a  limitation  upon  the  exercise  of  the 
power.  We  are  accordingly  of  the  opinion  that  when  an 
amendment  to  the  constitution  shall  be  agreed  to  by  two 
legislative  assemblies,  it  must  be  submitted  to  the  electors 
by  the  one  last  agreeing  to  it,  and  a  failure  in  this  regard 
will  be  fatal  to  the  amendment.  It  is  true  that  a  mere 
grammatical  construction,  based  on  the  meaning  and  office 
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of  the  words  **then"  and  '*the,"  as  used  in  the  section 
under  consideration,  might,  perhaps,  justify  the  opinion 
that  it  is  not  made  the  imperative  duty  of  the  second  leg- 
islative assembly  approving  a  constitutional  amendment 
to  submit  it  to  the  electors.  But  such  a  technical  con- 
struction would  be  contrary  to  the  spirit  and  evident  intent 
of  the  constitution,  and  might  result  in  preventing  needed 
and  wholesome  amendments.  The  section  under  consid- 
eration was  taken  from  the  Constitution  of  Indiana,  and 
.was  construed  in  In  re  Denny,  156  Ind.  104  (51  L.  R.  A. 
722,  59  N.  E.  359),  in  accordance  with  the  views  here  ex- 
pressed. The  question  involved  here,  it  is  true,  was  not 
directly  in  issue  there,  but  the  opinion  of  the  learned  court 
is  entitled  to  great  weight  and  consideration,  and  is  in 
harmony  with  the  true  intent  and  meaning  of  the  consti- 
tution. 

5.  But  if  it  be  conceded  that  these  views  are  not  free 
from  doubt,  that  of  itself  would  be  a  sufficient  reason  for 
sustaining  the  amendment.  It  cannot  be  supposed  that 
in  the  consideration  of  this  question  a  court  should  be 
governed  by  any  less  strict  rules  than  it  would  be  required 
to  follow  in  passing  upon  the  constitutionality  of  a  statute, 
and  it  has  been  the  settled  rule,  ever  since  the  opinion  of 
Mr.  Chief  Justice  Marshall  in  Fletcher  v.  Peck,  10  U.  S. 
(6  Cranch)  87,  that  "it  is  not  on  slight  implication  and 
vague  conjecture  that  the  legislature  is  to  be  pronounced 
to  have  transcended  its  powers,  and  its  acts  to  be  con- 
sidered as  void.  The  opposition  between  the  constitution 
and  the  law  should  be  such  that  the  judge  feels  a  clear 
and  strong  conviction  of  their  incompatibility  with  each 
other."  The  courts  will  never  declare  a  legislative  act  or 
proceeding  void  when  a  substantial  doubt  exists  in  the 
judicial  mind.  A  proper  respect  for  a  coordinate  branch 
of  the  government  demands  that  all  intendments  in  favor 
of  the  regularity  of  its  proceedings  shall  be  invoked,  and, 
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unless  its  violation  of  the  constitution  is  clear  and  pal- 
pable, its  act  will  be  sustained.  This  rule  has  been  often 
announced  in  the  strongest  language,  varied  only  to  give 
force  of  expression.  It  has  been  repeatedly  recognized  and 
observed  by  this  court  {Cline  v.  Greenwood^  10  Or.  230; 
Cook  V.  Port  of  Portland,  20  Or.  580,  27  Pac.  263,  13  L.  R. 
A.  533 ;  Simon  v.  Northup,  27  Or.  487,  40  Pac.  560,  30  L. 
R.  A.  171),  the  latest  utterance  being  that  of  Mr.  Justice 
Moore  in  Ellis  v.  Frazier,  38  Or.  462  (63  Pac.  642,  53  L. 
R.  A.  454),  wherein  he  says  the  rule  is  *'well  settled  in  this 
State  that  an  act  of  the  legislative  assembly  will  not  be 
declared  void,  in  whole  or  in  part,  unless  its  incompati- 
bility with  the  organic  law  is  apparent  and  free  from  doubt, 
every  reasonable  intendment  being  invoked  to  uphold  the 
validity  of  the  statute.'^ 

6.  We  conclude,  therefore,  that  the  amendments  pro- 
posed and  adopted  by  the  legislative  assemblies  of  1893 
and  1895  were  not  awaiting  the  action  of  the  legislative 
assembly  or  the  electors  in  1899,  within  the  meaning  of 
Const.  Or.  Art.  XVII,  §  2,  at  the  time  the  initiative  and 
referendum  amendment  was  proposed ;  and,  as  a  conse- 
quence, the  latter  was  legally  proposed,  and  is  now  a  part 
of  the  constitution. 

7.  Nor  do  we  think  the  amendment  void  because  in  con- 
flict with  the  Constitution  of  the  United  States,  Article  IV, 
§  4,  guarantying  to  every  State  a  republican  form  of  gov- 
ernment. The  purpose  of  this  provision  of  the  constitu- 
tion is  to  protect  the  people  of  the  several  States  against 
aristocratic  and  monarchical  invasions,  and  against  insur- 
rections and  domestic  violence,  and  to  prevent  them  from 
abolishing  a  republican  form  of  government:  Cooley, 
Const.  Lim.  (7  ed.)  45;  2  Story,  Const.  (5  ed.)  §  1815. 
But  it  does  not  forbid  them  from  amending  or  changing 
their  constitution  in  any  way  they  may  see  fit,  so  long  as 
none  of  these  results  is  accomplished.    No  particular  style 
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of  government  is  designated  in  the  constitution  as  repub- 
lican, nor  is  its  exact  form  in  any  way  prescribed.  A 
republican  form  of  government  is  a  government  adminis- 
tered by  representatives  chosen  or  appointed  by  the  people 
or  by  their  authority.  Mr.  Madison  says  it  is  **a  govern- 
ment which  derives  all  its  powers  directly  or  indirectly 
from  the  great  body  of  the  people,  and  is  administered  by 
persons  holding  their  offices  during  pleasure,  for  a  limited 
period,  or  during  good  behavior":  The  Federalist,  302. 
And  in  discussing  the  section  of  the  Constitution  of  the 
United  States  now  under  consideration,  he  says :  "  But  the 
authority  extends  no  further  than  to  a  guaranty  of  a  re- 
publican form  of  government,  which  supposes  a  preexisting 
government  of  the  form  which  is  to  be  guarantied.  As 
long,  therefore,  as  the  existing  republican  forms  are  con- 
tinued by  the  States,  they  are  guarantied  by  the  federal 
constitution.  Whenever  the  States  may  choose  to  substi- 
tute other  republican  forms,  they  have  a  right  to  do  so, 
and  to  claim  the  federal  guaranty  for  the  latter.  The  only 
restriction  imposed  on  them  is  that  they  shall  not  exchange 
republican  for  anti-republican  constitutions  ":  The  Feder- 
alist, 342.  Now,  the  initiative  and  referendum  amendment 
does  not  abolish  or  destroy  the  republican  form  of  govern- 
ment, or  substitute  another  in  its  place.  The  representa- 
tive character  of  the  government  still  remains.  The  people 
have  simply  reserved  to  themselves  a  larger  share  of  leg- 
islative power,  but  they  have  not  overthrown  the  repub- 
lican form  of  the  government,  or  substituted  another  in  its 
place.  The  government  is  still  divided  into  the  legislative, 
executive,  and  judicial  departments,  the  duties  of  w^hich 
are  discharged  by  representatives  selected  by  the  people. 
8.  Under  this  amendment,  it  is  true,  the  people  may 
exercise  a  legislative  power,  and  may,  in  effect,  veto  or 
defeat  bills  passed  and  approved  by  the  legislature  and  the 
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Governor ;  but  the  legislative  and  executive  departments 
are  not  destroyed,  nor  are  their  powers  or  authority  mate- 
rially curtailed.  Laws  proposed  and  enacted  by  the  people 
under  the  initiative  clause  of  the  amendment  are  subject 
to  the  same  constitutional  limitations  as  other  statutes,  and 
may  be  amended  or  repealed  by  the  legislature  at  will. 

9.  The  veto  power  of  the  Governor  is  not  abridged  in  any 
way,  except  as  to  such  laws  as  the  legislature  may  refer  to 
the  people.  The  provision  of  the  amendment  that  "the 
veto  power  of  the  Governor  shall  not  extend  to  measures 
referred  to  the  people"  must  necessarily  be  confined  to  the 
measures  which  the  legislature  may  refer,  and  cannot  apply 
to  acts  upon  which  the  referendum  may  be  invoked  by 
petition.  The  Governor  is  required,  under  the  constitution, 
to  exercise  his  veto  power,  if  at  all,  within  five  days  after 
the  act  shall  have  been  presented  to  him,  unless  the  gen- 
eral adjournment  of  the  legislature  shall  prevent  its  return 
within  that  time,  in  which  case  he  shall  exercise  his  right 
within  five  days  after  the  adjournment.  He  must  necessa- 
rily act,  therefore,  before  the  time  expires  w^ithin  which  a 
referendum  by  petition  on  any  act  of  the  legislature  may 
be  invoked,  and  before  it  can  be  known  whether  it  will  be 
invoked  or  not.  Unless,  therefore,  he  has  a  right  to  veto 
any  act  submitted  to  him,  except  such  as  the  legislature 
may  specially  refer  to  the  people,  one  of  the  safeguards 
against  hasty  or  ill-advised  legislation  which  is  everywhere 
regarded  as  essential  is  removed — a  result  manifestly  not 
contemplated  by  the  amendment. 

10.  This  brings  us  to  the  question  as  to  whether  the  leg- 
islative declaration  that  the  Portland  charter  was  necessary 
for  the  preservation  of  the  public  peace,  health,  and  safety 
is  conclusive  on  the  courts.  Under  the  initiative  and  refer- 
endum amendment,  laws  "necessary  for  the  immediate 
preservation  of  the  public  peace,  health,  or  safety"  are  ex- 
cepted from  its  operation.    As  to  them,  the  action  of  the 


Dec.  1903. J  Kadderly  v.  Portland.  147 

legislative  and  executive  departments  is  conclusive  and 
final,  so  far  as  their  enactment  is  concerned.  No  power 
is  reserved  to  the  people  to  approve  or  disapprove  them. 
They  are  not  subject  to  the  referendum  amendment,  and 
as  to  them  the  powers  of  the  other  departments  of  the  gov- 
ernment derived  from  the  constitution  are  unaffected.  The 
legislative  assembly  may,  in  its  discretion,  put  them  into 
operation  through  an  emergency  clause,  as  provided  in  the 
Constitution  of  Oregon,  Article  IV,  §  28,  or  it  may  allow 
them  to  become  laws  without  an  emergency  clause,  the 
necessity  or  expediency  of  either  course  being  a  matter  for 
its  exclusive  determination.  As  to  all  other  laws  the  amend- 
ment applies,  and  they  cannot  be  made  to  go  into  opera- 
tion for  90  days  after  the  adjournment  of  the  session  at 
which  they  were  adopted,  or  until  after  approval  by  the 
people  if  the  referendum  is  invoked.  The  Constitution  of 
Oregon,  Article  IV,  §  28,  giving  the  legislative  assembly 
power  to  put  any  law  into  force  upon  approval  by  declar- 
ing an  emergency,  has  been  modified  by  the  amendment 
of  1902,  so  as  to  exclude  from  the  power  to  declare  an 
emergency  all  laws  except  those  necessary  for  the  imme- 
diate preservation  of  the  public  peace,  health,  or  safety. 
So  far,  all  are  agreed.  But  the  vital  question  is,  what  tri- 
bunal is  to  determine  whether  a  law  does  or  does  not  fall 
under  this  classification  ?  Are  the  judgment  and  findings 
of  the  legislative  assembly  conclusive,  or  are  they  subject 
to  review  by  the  courts  ?  The  inquiry  is  much  simplified 
by  bearing  in  mind  that  the  exception  in  the  constitu- 
tional amendment  is  not  confined  to  such  laws  as  the  legis- 
lative assembly  may  legally  enact  by  virtue  of  the  police 
powers  of  the  State,  or  to  those  alone  that  may  affect  the 
public  peace,  health,  or  safety.  The  police  power  is  limited 
to  the  imposition  of  restraints  and  burdens  on  persons  and 
property,  in  order  to  secure  the  general  comfort,  health, 
and  prosperity  of  the  State :  Tiedeman,  Lim.  Pol.  Power,  §  1 . 
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But  the  language  of  the  constitutional  amendment  is 
broader,  and  includes  all  laws,  of  whatsoever  kind,  neces- 
sary for  the  immediate  preservation  of  the  public  peace, 
health,  or  safety,  whether  they  impose  restraints  on  persons 
and  property,  or  come  strictly  within  the  police  powers,  or 
not.  The  laws  excepted  from  the  operation  of  the  amend- 
ment do  not  depend  alone  upon  their  character,  but  upon 
the  necessity  for  their  enactment  in  order  to  accomplish 
certain  purposes.  As  to  such  laws,  the  amendment  of  19C2 
does  not  in  any  way  abridge  or  restrict  the  power  of  the 
legislature,  which,  by  the  insertion  of  a  proper  emergency 
clause,  may  unquestionably  cause  them  to  go  into  effect 
upon  approval  by  the  Governor.  As  the  legislature  may 
exercise  this  power  when  a  measure  is  in  fact  necessary 
for  the  purposes  stated,  and  as  the  amendment  does  not 
declare  what  shall  be  deemed  laws  of  the  character  indi- 
cated, who  is  to  decide  whether  a  specific  act  may  or  may 
not  be  necessary  for  the  purpose?  Most  unquestionably, 
those  who  make  the  laws  are  required,  in  the  process  of 
their  enactment,  to  pass  upon  all  questions  of  expediency 
and  necessity  connected  therewith,  and  must  therefore  de- 
termine whether  a  given  law  is  necessary  for  the  preser- 
vation of  the  public  peace,  health,  and  safety. 

It  has  always  been  the  rule,  and  is  now  everywhere 
understood,  that  the  judgment  of  the  legislative  and  execu- 
tive departments  as  to  the  wisdom,  expediency,  or  neces- 
sity of  any  given  law  is  conclusive  on  the  courts,  and  can- 
not be  reviewed  or  called  in  question  by  them.  It  is  the 
duty  of  the  courts,  after  a  law  has  been  enacted,  to  de- 
termine in  a  proper  proceeding  whether  it  conflicts  with 
the  fundamental  law,  and  to  construe  and  interpret  it  so  as 
to  ascertain  the  rights  of  the  parties  litigant.  The  powers 
of  the  courts  do  not  extend  to  the  mere  question  of  expe- 
diency or  necessity,  but,  as  said  by  Mr.  Justice  Brewer, 
**they  are  wrought  out  and  fought  out  in  the  legislature 
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and  before  the  people.  Here  the  single  question  is  one  of 
power.  We  make  no  laws.  We  change  no  constitutions. 
We  inaugurate  no  policy.  When  the  legislature  enacts  a 
law,  the  only  question  which  we  can  decide  is  whether  the 
limitations  of  the  constitution  have  been  infringed  upon  *': 
Prohibitory  Am.  Cas.  24  Kan.  700,  706.  The  amendment 
excepts  such  laws  as  may  be  necessary  for  a  certain  pur- 
pose. The  existence  of  such  necessity  is  therefore  a  ques- 
tion of  fact,  and  the  authority  to  determine  such  fact  must 
rest  somewhere.  The  constitution  does  not  confer  it  upon 
any  tribunal.  It  must  therefore  necessarily  reside  with 
that  department  of  the  government  which* is  called  upon 
to  exercise  the  power.  It  is  a  question  of  which  the  legis- 
lature alone  must  be  the  judge,  and  when  it  decides  the 
fact  to  exist,  its  action  is  final :  Biggs  v.  McBride,  17  Or. 
640  (21  Pac.  878,  5  L.  R.  A.  115);  Umatilla  Irrig.  Co.  v. 
Barnhart,  22  Or.  389  (30  Pac.  37);  Gentile  v.  State,  29  Ind. 
409 ;  Wheeler  v.  Chubbuck,  16  111.  361 ;  Sutherland,  Stat. 
Const.  108.  In  this  view  we  are  supported  by  the  Supreme 
Court  of  South  Dakota.  In  1898  an  amendment  to  the  con- 
stitution of  that  State  was  adopted  by  the  people,  similar 
in  many  respects  to  the  amendment  now  under  considera- 
tion ;  and,  so  far  as  the  laws  exempted  from  its  operation 
are  concerned,  the  language  of  the  two  amendments  is 
identical.  In  State  ex  rel,  v.  Bacon,  14  S.  D.  394,  404  (85 
N.  W.  225),  the  court  say  in  referring  to  this  amendment: 
"It  will  be  observed  that  the  law  of  1901  which  we  are  con- 
sidering not  only  declares  that  an  emergency  exists,  but 
also  that  the  'provision  is  necessary  for  the  immediate 
preservation  and  support  of  the  existing  public  institu- 
tions of  this  State.'  It  seems  to  have  been  uniformly  held 
under  constitutions  containing  an  emergency  clause,  and 
providing  that  laws  containing  such  a  clause  shall  take 
effect  as  therein  directed,  that  the  action  of  the  legislature 
in  inserting  such  a  clause  is  conclusive  upon  the  courts 
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[citing  authorities].  No  reason  occurs  to  us  why  the  same 
rule  should  not  apply  to  the  act  in  question.  The  legis- 
lature having  declared  that  the  provisions  of  that  act  are 
necessary  for  the  immediate  preservation  and  support  of 
the  existing  public  institutions  of  the  State,  that  declara- 
tion is  conclusive  upon  this  court,  and  brings  this  class 
clearly  within  the  exception  contained  in  section  1  [as 
amended]  of  article  3  of  the  constitution." 

But,  it  is  argued,  what  remedy  will  the  people  have  if 
the  legislature,  either  intentionally  or  through  mistake, 
declares  falsely  or  erroneously  that  a  given  law  is  neces- 
sary for  the  purposes  stated  ?  The  obvious  answer  is  that 
the  power  has  been  vested  in  that  body,  and  its  decision 
can  no  more  be  questioned  or  reviewed  than  the  decision 
of  the  highest  court  in  a  case  over  which  it  has  jurisdic- 
tion. Nor  should  it  be  supposed  that  the  legislature  will 
disregard  its  duty,  or  fail  to  observe  the  mandates  of  the 
constitution.  The  courts  have  no  more  right  to  distrust 
the  legislature  than  it  has  to  distrust  the  courts.  The  con- 
stitution has  wisely  divided  the  government  into  three 
separate  and  distinct  departments,  and  has  provided  that 
no  person  charged  with  official  duties  under  one  of  these 
departments  shall  exercise  any  of  the  functions  of  another, 
except  as  in  the  constitution  expressly  provided :  Const. 
Or.  Art.  Ill,  §  1.  It  is  true  that  power  of  any  kind  may 
be  abused  when  in  unworthy  hands.  That,  however,  would 
not  be  a  sufficient  reason  for  one  coordinate  branch  of  the 
government  to  assign  for  attempting  to  limit  the  power 
and  authority  of  another  department.  If  either  of  the  de- 
partments, in  the  exercise  of  the  powers  vested  in  it, 
should  exercise  them  erroneously  or  wrongfully,  the  rem- 
edy is  with  the  people,  and  must  be  found,  as  said  by  Mr. 
Justice  Strahan  in  Bigga  v.  McBride^ll  Or.  640  (5  L.  R.  A. 
115,  21  Pac.  878),  in  the  ballot  box.  We  are  of  the  opinion, 
therefore,  that  the  findings  and  declarations  of  the  legis- 
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lature  that  the  act  of  1903  for  the  incorporation  of  the  City 
of  Portland  was  necessary  for  the  immediate  preservation 
of  the  public  peace,  health,  and  safety  are  conclusive  on 
the  courts,  and  consequently  the  charter  was  not  subject  to 
the  referendum  power,  and  was  in  force  and  effect  from 
and  after  its  approval. 

This  disposes  of  the  most  important  questions  in  the 
case.  The  result  is,  ^ra^  that  the  initiative  and  referendum 
amendment  was  legally  proposed  and  adopted  ;  second,  that 
it  is  not  in  conflict  with  the  provisions  of  the  Constitution 
of  the  United  States  guarantying  to  every  State  a  republi- 
can form  of  government;  and,  third,  that  the  question 
whether  a  law  is  necessary  for  the  immediate  preservation 
of  the  public  peace,  health,  or  safety,  and  consequently 
excepted  from  the  operations  of  the  amendment,  is  a  leg- 
islative and  not  a  judicial  question. 

The  remaining  issues  involved  relate  to  objections  made 
to  the  validity  of  the  city  charter  and  to  certain  proceed- 
ings had  thereunder.  We  have  examined  these  questions 
with  care,  and  fully  concur  in  the  views  of  the  trial  court. 
The  opinion  of  Judge  Cleland  thereon — an  able  and  clear 
exposition  of  the  law — follows: 

'•  It  is  alleged  in  the  complaint  that  the  particular  sec- 
tions of  the  charter  of  1903  which  provide  for  reassessment 
are  unconstitutional  and  void,  as  being  in  conflict  with 
some  eleven  different  sections  of  the  Constitution  of  the 
State  of  Oregon  and  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States.  However,  upon  his  ar- 
gument and  his  briefs  filed  herein,  the  counsel  for  plain- 
tiffs has  urged  but  one  reason  why  the  charter,  as  a  whole, 
is  unconstitutional.  His  arguments  as  to  the  unconstitu- 
tionality of  the  charter,  and  of  sections  400  and  401  thereof, 
which  prescribe  the  manner  of  making  a  reassessment, 
may  be  grouped  under  four  heads: 

11.  '^ First.  It  is  contended   that  the  entire  charter  of 
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1903  is  unconstitutional  and  void,  because  it  does  not  limit 
the  power  of  the  council  in  contracting  debts.  Article  XI, 
§  5,  of  the  Constitution  of  Oregon,  is  as  follows:  'Acts  of 
legislative  assembly  incorporating  towns  and  cities  shall 
restrict  their  powers  of  taxation,  borrowing  money,  con- 
tracting debts  and  loaning  their  credit.^ 

**  Section  114  of  the  charter  limits  the  council  as  to  its 
taxing  powers.  Section  73,  subd.  24,  places  a  limit  upon 
the  issuance  of  bonds.  Section  117  limits  the  council  in 
the  matter  of  expenditures  and  in  the  creation  of  debts  as 
follows : 

'The  council  shall  not  authorize  any  expenditure  during 
any  fiscal  year,  nor  shall  any  liability  or  liabilities  be  in- 
curred by  or  on  account  of  the  City  of  Portland,  to  be  paid 
in  any  particular  fiscal  year  (for  the  payment  of  which  the 
approval  of  the  council  shall  be  necessary),  which  singly 
or  in  the  aggregate  shall  be  in  excess  of  the  revenues  re- 
ceived during  such  year  applicable,  or  made  applicable  by 
transfer,  to  the  payment  of  such  liability  or  liabilities ;  and 
nothing  contained  in  this  charter  shall  authorize  the  en- 
forcement against  or  collection  from  said  city,  on  account 
of  any  debt,  contract,  or  liability,  of  any  sum  in  excess  of 
the  limitations  prescribed  in  this  section.  The  city  shall 
issue  no  warrants  or  other  evidences  of  indebtedness,  ex- 
cept under  special  assessment  funds,  unless  there  is  money 
in  the  treasury  duly  appropriated  and  applicable  to  the 
payment  of  the  same  on  presentation,  and  all  evidences  of 
indebtedness  issued  contrary  to  this  provision  shall  be  null 
and  void.' 

"This  section  would  appear  to  restrict  effectually  the 
powers  of  the  city  council  as  required  by  the  section  of 
the  constitution  referred  to;  but  it  is  insisted  by  council 
for  plaintiffs  that  these  restrictions  do  not  apply  to  war- 
rants issued  for  street  and  sewer  improvements  payable 
out  of  special  funds  created  by  assessments  on  the  property 
benefited,  on  the  ground  that  there  might  be,  in  fact,  no 
actual  benefit  to  the  property  assessed,  or  that  the  counsel 
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might  arbitrarily  declare,  after  assessing  the  property, 
that  there  was  no  benefit,  and  in  such  an  event  the  war- 
rants would  be  an  indebtedness  against  the  city,  and  that, 
since  the  issuance  of  such  warrants  for  street  or  sewer 
improvements  is  not  limited,  the  charter  is  unconstitu- 
tional. It  is  a  well-settled  rule  that  contracts  for  street  or 
sewer  improvements  which  provide  for  payment  out  of 
funds  to  be  raised  by  assessment  of  the  property  improved 
do  not  create  an  indebtedness,  within  the  meaning  of  the 
constitution,  or  within  the  meaning  of  charter  provisions 
limiting  the  amount  of  a  city's  indebtedness.  A  contract 
which  provides  that  the  cost  of  any  improvement  shall  be 
paid  out  of  the  fund  expressly  provided  therefor  is  valid, 
although  the  limit  of  the  indebtedness  has  been  reached : 
Little  V.  City  of  Portland,  26  Or.  235  (37  Pac.  911).  Section 
400  of  the  charter  makes  it  the  duty  of  the  council,  in  case 
an  assessment  is  declared  invalid  for  any  reason, to  make 
a  reassessment, and  prescribes  a  method  of  so  doing;  but, 
whether  a  reassessment  is  made  or  not,  the  mere  fact  that 
by  some  accident  or  wrongful  act  of  the  council  the  fund 
provided  for  any  warrants  issued  for  street  or  sewer  im- 
provements might  fail  would  not  make  the  charter  invalid, 
as  violating  the  Constitution  of  Oregon,  Article  XI,  §  5. 
Where  there  has  been  an  attempt  at  restriction, the  legis- 
lature having  the  discretion,  the  courts  cannot  intervene 
to  control  it,  and  to  direct  what  restriction  shall  be  suffi- 
cient :  Lent  v.  Portland,  42  Or.  488  (71  Pac.  645).  In  this 
charter  there  is  certainly  an  attempt  on  the  part  of  the  legis- 
lature to  restrict  the  debt-creating  power  of  the  council  in 
the  matter  of  street  and  sewer  improvements,  by  providing 
that  they  shall  be  paid  only  out  of  special  funds  created  at 
the  time  the  improvement  is  made;  and  the  fact  that  by 
some  accident  or  by  some  wrongful  act  upon  the  part  of 
the  city  council  the  city  might  ultimately  be  liable  for  the 
payment  of  some  of  these  warrants  would  not  justify  the 
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court  in  saying  that  there  was  no  restriction  whatever.  In 
fact,  it  is  doubtful,  under  the  authorities,  whether  any 
restrictive  clause  could  be  provided  which  would  relieve 
the  city  in  all  cases  from  contingent  liabilities. 

12.  ^^ Second.  It  is  strenuously  contended  by  counsel  for 
plaintiffs  that  section  400  of  the  charter  of  1903  is  uncon- 
stitutional and  in  violation  of  several  sections  of  the  Con- 
stitution of  the  State  of  Oregon  and  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  in 
that  it  is  an  attempt  to  authorize  the  City  of  Portland  and 
its  officers  to  deprive  persons  of  their  property  without 
due  process  of  law,  take  the  private  property  of  one  person 
and  give  it  to  another  person,  take  private  property  for 
public  use  without  just  compensation,  etc.  But  the  plain- 
tiffs' whole  argument,  simmered  down,  comes  to  this: 
that  said  section  gives  the  council  power  *to  levy  reassess- 
ments as  they  deem  equitable  without  regard  to  benefits, 
contracts,  rights,  or  anything  else.'  It  is  conceded  by  plain- 
tiffs that  reassessment  after  the  original  assessment  has 
been  declared  void  may  be  valid,  and  that  provisions  there- 
for in  city  charters  may  be  entirely  constitutional ;  and  it 
is  conceded  that  this  section  in  question  would  be  consti- 
tutional and  just,  but  for  the  fact  that  it  contains  the  fol- 
lowing sentence,  to  wit:  'But  the  council  may  adopt  a 
different  plan  of  apportionment  of  benefits  when,  in  its 
judgment,  essential  to  secure  an  equitable  assessment.' 
This  is  the  sentence  that  gives  [the]  council  power  to  levy 
reassessments  without  regard  to 'benefits,  contracts,  rights, 
or  anything  else.'  But,  in  the  opinion  of  the  court,  the 
sentence  above  quoted,  when  read  with  the  remainder  of 
the  section,  is  susceptible  of  no  such  construction.  In  the 
same  section  it  is  provided  : 

'The  council  may,  by  ordinance,  make  a  new  assessment 
or  reassessment  upon  the  lots,  block,  or  parcels  of  land 
which  have  been  benefited  by  such  improvement  to  the 
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extent  of  their  respective  and  proportionate  shares  of  the 
full  value  thereof.  Such  reassessment  shall  be  based  upon 
the  special  and  peculiar  benefit  of  such  improvement  to 
the  respective  parcels  of  land  assessed,  at  the  time  of  its 
original  making,  but  shall  not  exceed  the  amount  of  such 
original  assessment.' 

"It  will  be  seen  from  the  above  quotation  that  the  council 
is  limited  in  making  such  reassessment  to  the  lots,  blocks, 
or  parcels  of  land  which  have  been  benefited,  and  to  the 
amount  of  the  special  and  peculiar  benefit  of  such  improve- 
ment to  each  of  such  parcels  of  land.  The  following  provis- 
ion, that  the  council  may  adopt  a  different  plan  of  appor- 
tion ment  of  benefits,  when  read  in  connection  with  these 
parts  of  the  section  above  quoted,  clearly  refers  to  the  plan 
such  of  apportionment  of  the  special  and  peculiar  benefit  of 
improvement  to  each  parcel  of  land.  It  could  not  be  con- 
strued to  authorize  the  council  to  assess  or  apportion  any 
amount  of  the  cost  of  improvement  to  any  piece  of  land 
in  excess  of  the  amount  of  the  benefit  to  such  land  without 
wholly  disregarding  the  other  parts  of  the  section  above 
quoted.  In  fact,  the  very  words  of  the  sentence  objected  to 
by  plaintiffs,  ^apportionment  of  benefits,' show  that,  what- 
ever plan  may  be  adopted  by  the  council  for  reassessment, 
it  is  limited  in  such  reassessment  to  benefits  received. 
This  being,  in  the  opinion  of  the  court,  the  clear  meaning 
of  the  part  of  the  section  objected  to,  we  need  not  further 
consider  the  argument  of  counsel  for  plaintiffs,  which,  in 
our  judgment,  is  based  upon  a  wholly  erroneous  interpre- 
tation. 

13.  '^Third.  Section  401  of  the  charter  is  alleged  to  be  un- 
constitutional and  void  because,  on  the  appeal  therein  pro- 
vided for  to  the  circuit  court  from  the  findings  of  the  coun- 
cil upon  the  objection  of  any  property  owner  to  a  reassess- 
ment, the  jurisdiction  of  the  circuit  court  is  limited  to  a 
determination  of  the  amount  of  special  benefits  equitably 
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to  be  assessed  against  the  property  of  such  person.  This, 
it  is  alleged,  is  in  contravention  of  the  Constitution  of  Ore- 
gon, Article  VII,  §  9,  which  provides :  *A11  judicial  power, 
authority,  and  jurisdiction  not  vested  by  this  constitution, 
or  by  laws  consistent  therewith,  exclusively  in  some  other 
court,  shall  belong  to  the  circuit  courts;  and  they  shall 
have  appellate  jurisdiction  and  supervisory  control  over 
the  county  courts,  and  all  other  inferior  courts,  officers, 
and  tribunals.'  In  support  of  this  contention,  the  case  of 
Hayes  v.  Douglas  County,  92  Wis.  429  (65  N.  W.  482,  31 
L.  R.  A.  213,  53  Am.  St.  Rep.  926),  is  cited  ;  but  we  think 
the  authority  is  not  in  poiiit.  In  that  case  the  city  char- 
ter provided  that  the  limited  appeal  therein  provided  for 
'shall  be  the  only  remedy  of  the  owner  of  any  parcel  of  land 
for  the  redress  of  any  grievance  he  may  have  by  reason  of 
the  making  of  such  improvement.'  Section  401  of  the 
charter  now  under  consideration  contains  no  such  pro- 
vision. The  question  to  be  considered  on  appeal  is  limited, 
but  it  is  nowhere  provided  that  such  appeal  shall  be  the 
only  remedy  of  the  owner  of  a  parcel  of  land  for  the  re- 
dress of  any  grievance  he  may  have  by  reason  of  the  mak- 
ing of  the  reassessment.  If  section  401  did  contain  such 
a  provision,  we  would  have  no  hesitancy  in  saying  that  it 
would  be  unconstitutional  in  that  respect.  The  usual  rem- 
edies which  may  be  afforded  by  the  circuit  courts  for  the 
erroneous  action  of  any  inferior  court  or  tribunal  in  the 
absence  of  the  right  of  appeal,  may  be  invoked  by  any  one 
feeling  himself  aggrieved  by  the  proceedings  of  the  city 
council  or  officers  upon  a  reassessment. 

14.  "There  is  no  common-law  right  of  appeal.  The  right 
is  wholly  statutory  unless  expressly  secured  by  the  consti- 
tution. The  Constitution  of  Oregon,  Article  VII,  §  9,  does 
not  guaranty  a  right  of  appeal  from  every  finding  by  an 
inferior  court  or  tribunal.  While  this  section  confers  upon 
the  circuit  courts  appellate  jurisdiction,  it  leaves  the  regu- 
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lation  of  the  mode  of  proceedings  on  an  appeal  and  the 
limitation  of  the  cases  wherein  an  appeal  may  he  taken  to 
be  provided  by  statute.  Whenever  the  legislature  deter- 
mines this  question,  and  fixes  the  rule  in  any  particular 
case,  the  question  is  thereby  settled  whether  or  not  the 
right  to  prosecute  an  appeal  exists.  The  supervisory  con- 
trol conferred  upon  the  circuit  courts  is  exercised  in  this 
case,  as  it  is  in  the  case  of  all  other  inferior  tribunals  and 
courts,  by  writs  of  review,  mandamus,  injunction,  etc.,  and 
in  fact  it  is  this  right  of  supervisory  control  which  plain- 
tiffs are  now  invoking  in  this  case. 

15.  ^'Fourth.  The  fourth  contention  of  plaintiffs,  that 
section  401  violates  the  Constitution  of  Oregon,  Article  IX, 
§  1,  which  provides  for  an  equal  rate  of  assessment  and 
taxation,  may  be  disposed  of  with  the  simple  statement 
that  the  assessment  of  property  for  the  cost  of  street  and 
sewer  improvements,  in  proportion  to  the  benefits  derived, 
is  not  'assessment  and  taxation,'  within  the  meaning  of 
this  section  of  the  constitution.  This  rule  is  so  well  settled 
that  it  would  be  superfluous  to  cite  authority  in  its  support. 

16.  *'This,  we  believe,  disposes  of  all  the  constitutional 
questions  raised  by  plaintiffs.  But  it  is  further  contended 
by  counsel  for  plaintiffs  that,  even  though  the  charter  is 
constitutional  and  valid,  and  was  in  full  force  and  effect 
during  the  time  described  in  the  complaint  wherein  the 
reassessment  was  attempted  to  be  made,  still  the  proceed- 
ings of  the  council  and  of  the  city  auditor  are  void,  in  that 
they  have  not  complied  with  the  provisions  of  section  400. 
But  with  these  questions  this  court  has  at  this  time  noth- 
ing to  do.  The  relief  sought  by  plaintiffs  in  this  suit  is  to 
restrain  the  members  of  the  city  council  from  passing  a 
certain  ordinance,  which  plaintiffs  allege  the  council  is 
about  to  pass,  adopting  and  fixing  an  assessment  upon  the 
property  of  plaintiffs  for  the  cost  of  Burnside  Street  im- 
provement.   It  is  a  general  rule  that  the  courts  will  not 
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enjoin  or  restrain  a  municipal  corporation  in  the  exercise 
of  its  legislative  functions,  unless  the  proposed  legislation 
is  beyond  the  scope  of  the  corporate  power,  and  its  passage 
would,  under  the  circumstances,  work  irreparable  injury  : 
Murphy  v.  East  Portland  (C.  C),  42  Fed.  308.  The  courts 
will  not  enjoin  the  passage  of  unauthorized  ordinances, 
and  will  ordinarily  act  only  when  steps  are  taken  to  make 
them  available;  but,  if  a  party  is  injuriously  affected  by 
an  ordinance,  he  may  have  its  validity  judicially  deter- 
mined before  it  is  attempted  to  be  executed  :  1  Dillon, 
Mun.  Corp.  §  308,  note,  and  cases  cited;  2  High,  Inj. 
§§  1243,  1249.  The  court  having  herein  determined  that 
the  charter  of  1903  is  constitutional  and  valid,  and  that 
it  was  so  in  effect  at  the  time  this  suit  was  brought,  the 
making  of  such  reassessment  was  within  the  jurisdiction 
and  scope  of  the  legislative  power  of  the  council.  If  the 
property  of  the  plaintiffs  is  endangered  by  any  proceed- 
ings by  municipal  officers  acting  under  a  city  ordinance 
which  is  repugnant  to  the  charter,  and  therefore  inopera- 
tive and  void,  relief  may  be  had  in  some  appropriate  pro- 
ceeding; but  this  court  will  not  attempt  to  interfere  with 
the  legislative  power  of  the  council,  or  to  inquire  whether 
any  proposed  ordinance  is  inequitable  or  improper  for  any 
reason  before  its  passage,  if  the  passage  of  such  an  ordi- 
nance comes  within  the  legitimate  scope  of  the  powers  con- 
ferred upon  the  council  by  the  legislature. 

"  There  is  another  reason  why  this  court  should  not  now 
inquire  into  the  regularity  of  the  proceedings  of  the  coun- 
cil described  in  the  complaint.  At  the  time  this  suit  was 
commenced,  nothing  had  been  done  toward  making  an 
assessment,  except  tiling  a  preliminary  schedule  or  assess- 
ment by  the  auditor  in  conformity  with  a  resolution  of  the 
council,  and  publishing  a  notice  of  the  time  when  the 
council  proposed  to  give  a  hearing  to  the  parties  inter- 
ested, and  make  a  final  assessment.    It  cannot  be  deter- 
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mined  beforehand  what  that  assessment  will  be.  We  cannot 
say  that  the  council  would  assess  any  benefits  whatever  to 
these  plaintiffs;  nor  can  the  court  determine  at  this  time 
that  any  alleged  defects  or  irregularities  in  the  proceed- 
ings might  not  be  cured  by  the  council  and  auditor  before 
final  action  should  be  taken ;  neither  can  the  court  now 
say  that  any  injuries  that  the  plaintiffs  might  suffer  could 
not  be  corrected  by  writ  of  review  or  appeal. 

17.  '*  In  this  view  of  the  law,  it  is  not  necessary  to  decide 
any  other  questions  raised  upon  the  demurrer.  But  for 
the  information  of  the  parties,  and  for  the  purpose  of  pos- 
sibly preventing  or  simplifying  future  litigation,  the  court 
will  state  its  views  upon  one  other  point  suggested  by 
counsel  for  plaintiffs,  and  that  is  as  to  whether  section  400 
is  retroactive  in  its  effect,  and  authorizes  the  council  to 
make  a  reassessment  where  the  original  assessment  was 
made  under  a  prior  charter.    Section  400  provides : 

'  Whenever  an  assessment  for  the  opening,  altering,  or 
grading  of  any  street  ♦  ♦  which  has  been  or  may  hereafter 
be  made  by  the  city,  has  been  or  shall  hereafter  be  #  * 
declared  void  ♦  ♦  the  council  may,  by  ordinance,  make 
a  new  assessment  ♦  *  notwithstanding  the  proceedings  of 
the  council,  executive  board,  board  of  public  works,  *  ♦ 
may  have  been  irregular  or  defective,  ♦  ♦  such  reassess- 
ment shall  be  made  in  an  equitable  manner,  as  nearly  as 
may  be  in  accordance  with  the  law  in  force  at  the  time  it 
is  made.' 

**  It  will  be  seen  from  the  above  quotation  that  the  power 
to  make  a  reassessment  applies  to  the  case  where  an  assess- 
ment has  been  declared  irregular  or  void,  as  well  as  to 
those  which  shall  hereafter  be.  It  will  also  be  observed 
that  it  provides  for  cases  wherein  the  proceedings  of  a 
board  of  public  works  were  irregular  or  defective.  There 
is  no  board  of  public  works  provided  for  in  the  charter  of 
1903,  but  there  was  a  board  of  public  works  provided  for 
in  the  charter  of  1898 — the  charter  in  force  at  the  time  of 
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the  adoption  of  the  charter  of  1903.  This  would  seem  to 
indicate  that  the  legislature  had  in  mind  the  making  of 
new  assessments  where  assessments  made  under  the  char- 
ter of  1898  were  irregular  and  defective.  Again,  it  will  be 
observed  from  the  quotation,  wherein  it  is  provided  that 
such  assessment  shall  be  made  in  an  equitable  manner  as 
nearly  as  may  be  in  accordance  with  the  law  in  force  at 
the  time  it  is  made,  that  the  legislature  had  in  mind  a  pos- 
sible difference  between  the  law  in  force  at  the  time  of  the 
making  of  the  reassessment  and  the  law  under  which  the 
original  assessment  was  made.  We  think  there  can  be  no 
doubt  that  section  400  is  retroactive,  and  that  the  council 
has  full  power  to  make  reassessments  as  well  where  the 
original  assessment  was  made  under  the  prior  charter  as 
where  it  was  made  under  the  charter  now  in  force." 

It  follows  that  the  demurrers  to  the  complaint  were 
properly  sustained,  and  the  decree  of  the  court  below  is 
affirmed.  Affirmed. 


On  Motion  for  Rehearing. 

Mr.  Justice  Bean  delivered  the  opinion. 

18.  The  object  of  this  suit  was  to  enjoin  the  City  of  Port- 
land from  reassessing  the  property  of  the  plaintiffs  for  a 
street  improvement  previously  made  in  front  thereof.  The 
fact  that  the  contractors  for  the  original  improvement  and 
the  owners  of  the  warrants  issued  on  account  thereof  were 
made  parties  to  the  suit  does  not  authorize  it  to  be  now 
changed  from  its  original  purpose,  and  converted  into  a 
suit  by  taxpayers  of  the  city  to  cancel  illegal  municipal 
warrants.  The  decree  was  in  all  things  affirmed,  and  there 
is  no  reason  why  the  ordinary  rule  as  to  costs  should  not 
obtain.    The  petition  is  denied.      Rehearing  Denied. 
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Decided  21  December,  190». 

JONES  V.  PETEBSON. 

[74Pac.«61.] 

AS8AULT  AND  BATTERY— EVIDENCE  OF  EXTENT  OF  INJURY. 

1.  In  a  damage  action  for  assault  and  battery,  the  length  of  time  that  plainllff 
was  Incapacitated  from  the  Injarles  then  Inflicted  may  be  proven  to  show  the  ex- 
tent and  nature  of  the  damage  suffered,  though  the  claim  is  for  only  bodily  pain 
and  mental  distress. 

Evidence  as  to  Examination  by  Physician. 

2.  In  an  action  for  assault  and  batter>%  plaintiff's  testimony  as  to  his  examina- 
tion and  treatment  by  a  physician,  whom  he  had  not  paid,  and  the  reasonable 
value  of  whose  charges  he  did  not  know,  was  nevertheless  competent  t«  lay  a 
foundation  for  evidence  as  to  the  value  of  the  services,  and  a  motion  to  strike 
out  the  same,  when  given,  was  properly  denied. 

Triai.— Presumption  on  Appeal  is  Against  Error. 

8.  In  an  action  for  assault  and  battery,  where  plaintiff  testified  as  to  his  ex- 
amination by  a  physician,  but  no  evidence  was  offered  as  to  the  value  of  such 
services,  it  must  be  presumed  on  appeal  that  the  Jury  disregarded  It,  or  the  court 
withdrew  the  testimony  of  plaintiff  from  the  Jury,  or  charged  the  Jury  to  disre- 
gard it,  though  the  bill  of  exceptions  is  silent  on  the  subject. 

Order  of  Proof  is  Discretionary— Motion  to  Strike. 

4.  The  order  of  proof  being  discretionary  with  the  trial  Judge,  B.  A  C.  Com  p. 
^.  842,  if  testimony  is  received  that  Is  incompetent,  but  the  adversary  promises  to 
connect  it  by  other  evidence  later,  and  fails  to  do  so,  the  proper  practice  is  to  move 
to  strike  it  out,  or  ask  an  instruction  to  disregard  it.  In  the  absence  of  such  a 
step,  the  error,  if  any,  will  be  presumed  to  have  been  un prejudicial. 

Assault  and  Battery— Evidence— Nonsuit. 

5.  In  an  action  for  assault  and  battery,  where  plalntlff^s  evidence  was  that 
defendant  assaulted  and  beat  him,  cutting  his  face  and  causing  him  great  pain,  a 
nonsuit  was  properly  denied. 

From  Multnomah :    Melvin  C.  George,  Judge. 

This  is  ail  action  by  Abraham  Jones  against  John  II. 
Peterson,  to  recover  damages.  It  is  stated  in  the  com- 
plaint that  on  January  16, 1903,  the  defendant  maliciously 
assaulted  and  beat  the  plaintiff,  inflicting  upon  him  cer- 
tain injuries,  particularly  describing  them,  in  consequence 
of  which  he  was  compelled  to  employ  medical  aid,  and 
would  be  obliged  to  pay  for  such  service  $25,  which  was  a 
reasonable  sum  therefor,  and  that  by  reason  of  the  assault 
he  had  suffered  great  bodily  pain,  humiliation,  and  mental 
distress,  to  his  damage  in  the  sum  of  $2,525.  The  answer 
denied  the  averments  of  the  complaint,  and  for  a  separate 

44  Ob. 11 
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defense  alleged  that  any  injury  sustained  by  plaintiff  was 
the  result  of  his  assault  upon  the  defendant,  who  in  the 
encounter  acted  only  in  self-defense.  The  reply  put  in 
issue  the  allegation  of  new  matter  in  the  answer,  and  the 
trial  which  followed  resulted  in  a  judgment  for  plaintiff 
in  the  sum  of  $350,  from  which  the  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  George  J.  Cameron. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  Ditchburn, 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion. 

1.  It  is  contended  by  defendant's  counsel  that  the  cause 
of  action  is  based  upon  the  bodily  pain,  humiliation,  and 
mental  distress  alleged  to  have  been  suffered  by  plaintiff, 
but  at  the  trial  he  was  permitted,  over  objection  and  ex- 
ception, to  testify  that  in  consequence  of  the  injuries  which 
he  claims  to  have  received  he  was  for  five  weeks  unable 
to  follow  his  usual  vocation ;  and  that  the  court  erred  in 
admitting  such  testimony.  In  Heneky  y.  Smith,  10  Or.  349 
(45  Am.  Rep.  143),  the  plaintiff,  in  an  action  to  recover 
damages  resulting  from  a  wound  inflicted  by  the  defendant, 
was  permitted  to  testify  that  he  had  not  been  able  to  do 
any  work  since  he  was  shot,  whereupon  he  was  asked,  in 
relation  to  the  members  of  his  famil}^  *'Upon  whom  did 
the  wife  and  children  depend  for  their  support  before  you 
got  hurt?"  and  he  replied,  **They  depended  on  me,  and 
since  I  was  hurt  they  and  me  have  been  supported  by  my 
neighbors  and  the  county."  It  was  held  that  this  testi- 
mony was  admissible  as  tending  to  show  the  extent  of  his 
injuries ;  Mr.  Chief  Justice  Watson,  in  deciding  the  case, 
saying:  "If  he  was  not  only  accustomed,  but  under  the 
necessity,  to  labor,  to  provide  the  means  of  support  for 
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himself  and  family  previous  to  his  being  shot  by  the  ap- 
pellant, the  facts  of  his  not  doing  any  labor  afterwards, 
and  of  his  depending  on  and  receiving  support  for  him- 
self and  family  from  his  neighbors  and  the  county,  cer- 
tainly did  corroborate  his  statement  that  he  was  not  able  to 
labor  after  receiving  the  injury  complained  of,  and  afforded 
some  evidence  for  the  consideration  of  the  jury  in  deter- 
mining its  extent  and  the  amount  of  damages  it  produced." 
In  the  case  at  bar  the  damages  recoverable  in  excess  of  a 
nominal  sum  were  to  be  measured  by  the  injury  sustained, 
and  the  extent  of  the  wrong  could  be  established  only  by 
proof  of  the  physical  harm  inflicted  and  its  necessarily 
consequential  effect  upon  the  plaintiff.  If  the  beating 
which  he  received  had  rendered  him  a  physical  wreck,  so 
that  he  could  never  thereafter  have  performed  any  labor, 
evidence  of  his  condition  would  undoubtedly  have  been 
admissible,  not  to  prove  what  sum  of  money  he  could 
probably  have  earned  during  his  natural  life,  for  that  was 
not  in  issue  in  the  case,  but  to  show  the  extent  of  his  injury 
as  a  basis  for  determining  the  damage  that  necessarily 
flowed  therefrom.  Every  unlawful  assault  entitles  the  in- 
jured party  to  recover  nominal  damages,  at  least,  in  an 
action  instituted  therefor,  because  the  wrong  committed 
is  a  violation  of  that  personal  security,  which  the  law 
guaranties :  Tatnall  v.  Courtney,  6  Houst.  434.  A  trivial 
battery  would  not  incapacitate  a  person  from  pursuing  his 
ordinary  occupation,  but,  when  an  aggravated  beating 
necessarily  prevents  him  from  doing  so,  proof  of  his  ina- 
bility to  follow  his  usual  employment  should  augment  the 
nominal  damage  to  which  he  is  in  all  cases  entitled,  not 
for  the  time  lost,  nor  for  the  wages  or  other  compensation 
which  he  might  have  earned  or  secured  in  case  his  health 
had  not  been  impaired,  but  as  an  element  tending  to  show 
the  extent  of  his  injury.  We  think  the  testimony  so  ob- 
jected to  was  admissible  for  the  reason  here  given. 
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2.  The  plaintiff  was  permitted,  over  objection  and  ex- 
ception, further  to  testify  that  the  next  morning  after  he 
was  assaulted  he  visited  a  physician,  who  made  a  thorough 
examination  of  his  injuries  and  dressed  his  wounds;  that 
he  had  not  paid  the  doctor  therefor,  did  not  know  the 
amount  of  his  bill,  and  could  not  state  what  was  the  reason- 
able value  of  his  services.  The  defendant's  counsel  also 
moved  the  court  to  strike  out  this  testimony,  on  the  ground 
that  it  did  not  support  the  allegations  of  the  complaint, 
but  the  motion  was  denied,  and  it  is  maintained  that  an 
error  was  thereby  committed.  The  testimony  so  objected 
to  was  undoubtedly  competent  to  prove  the  performance 
of  the  service  by  the  physician,  and  to  lay  a  foundation 
for  the  introduction  of  testimonv  as  to  the  reasonableness 
of  his  charge,  and,  when  the  motion  was  interposed,  no 
error  was  committed  in  denying  it,  on  the  supposition  that 
corroborative  testimony  would  subsequently  be  intro- 
duced. 

3.  No  testimony  of  that  kind  having  been  offered,  it  is 
argued  by  defendant's  counsel  that  the  jury  were  permitted 
to  speculate  upon  what  might  be  considered  a  reasonable 
sum  to  allow  plaintiff  for  the  service  of  the  physician,  in 
the  absence  of  any  testimony  in  relation  thereto.  It  must 
be  assumed  that  the  jury  performed  the  duty  devolving 
upon  them,  and  refused  to  consider  the  claim  for  medical 
attendance  when  there  was  no  evidence  before  them  of  its 
value ;  and  it  must  also  be  supposed  that  upon  plaintiff's 
failure  to  introduce  the  corroborating  testimony  the  court 
withdrew  from  the  jury  the  testimony  so  objected  to  or 
charged  them  to  disregard  it,  though  the  bill  of  exceptions 
is  silent  in  respect  thereto. 

4.  Besides,  the  testimony  moved  against  was  relevant 
when  offered,  and  therefore  admissible  on  the  ground  that 
the  order  of  proof  was  within  the  discretion  of  the  court : 
B.  &  C.  Comp.  §  842.    If  this  testimony,  however,  was  not 
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subsequently  connected  with  the  issue,  so  as  to  render  it 
competent,  defendant's  counsel  should  have  renewed  his 
motion  to  strike  it  out,  or  requested  the  court  to  charge 
the  jury  to  disregard  it  (Jones,  Ev.  §  898 ;  Atwell  v.  Miller^ 
6  Md.  lb,  61  Am.  Dec.  294  ;  Blackburn  v.  Beall,  21  Md.  208); 
but,  the  bill  of  exceptions  being  silent  in  this  particular, 
and  the  action  civil,  no  prejudicial  error  appears  to  have 
been  committed. 

5.  It  is  insisted  bv  defendant's  counsel  that  the  court 
erred  in  denying  a  motion  for  a  judgment  of  nonsuit.  The 
bill  of  exceptions,  though  not  purporting  to  set  out  all  the 
testimony  given  at  the  trial,  states  that  the  plaintiff,  as  a 
witness  in  his  own  behalf,  testified  that  the  defendant 
assaulted  and  beat  him,  cutting  his  face  and  causing  him 
great  pain.  This  was  a  sufficient  showing  to  authorize  the 
court  to  submit  the  cause  to  the  jury,  and  as  the  plaintiff 
was  entitled  to  compensatory  damages  for  the  pain  suffered, 
though  not  estimated  in  dollars  (Reddin  v.  Gates,  52  Iowa, 
210,  2  N.  W.  1079),  no  error  was  committed  in  overruling 
the  motion.  It  follows,  therefore,  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered.  Affirmed. 


Aixued  8  December,  1903;  decided  11  January,  1904. 

OKBGON  CITY  r.  OREGON  A  CAL.  RAILROAD  CO. 

[74  Pac.  924.] 

Dedication— Referenck  to  Map. 

1.  The  act  of  the  owner  of  realty  In  selling  and  conveying  parts  of  it  by  refer- 
ence to  a  towDKlte  plat  made  and  recorded  by  one  who  did  not  have  title  is  an 
adoption  of  the  plat  as  his  own,  and  confltitnteH  a  dedication  to  the  public  of  the 
property  thereon  marked  as  streets  and  parks. 

Implied  Dedication  by  Marking  on  Map. 

2.  Where  a  plat  of  a  town  shows  a  strip  of  land  varying  in  width  from  a  few 
Inches  to  one  hundred  feet,  extending  through  the  town,  with  alleys  and  cross- 
streets  opening  into  it,  and  which  affords  the  only  means  of  connection  between 
two  portions  of  the  town,  and  the  strip  Is  not  marked  in  any  way,  but  other  va- 
cant spaces  on  the  plat  are  marked  as  reserved  for  private  property,  the  strip 
must  be  regarded  as  dedicated  to  the  public. 
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ACCEPTANCE  OF  DEDICATION  BY  EXERCISING  CONTROL. 

3.  Where  the  public  has  uninterruptedly  used  a  portion  of  a  tract  of  land  In 
a  city  for  a  public  park,  and  another  portion  thereof  as  a  passageway  to  reach 
stairs  which  have  been  constructed  by  the  city  leading  from  one  part  of  the  town 
to  another,  and  the  municipality  has  exercised  authority  over  the  property  by 
passing  ordinances  concerning  it  and  granting  a  right  of  way  to  a  railroad 
through  the  same,  an  acceptance  of  the  dedication  of  such  land  to  the  public  is 
shown,  though  there  has  been  no  formal  action,  and  the  city  has  not  beautified  or 
even  cleared  it. 

Adverse  Possession  Based  on  Permissive  Use. 

4.  An  adverse  claim  of  title  or  right  cannot  be  founded  on  a  possession  initiated 
and  continued  by  another's  permission. 

From  Clackamas :   Thomas  A.  McBridk,  Judge. 

This  is  a  suit  by  Oregon  City  against  the  Oregon  &  Cal- 
ifornia Railroad  Company  to  determine  an  adverse  claim 
to  real  estate.  In  1844  Dr.  John  McLoughlin,  who  had 
previously  settled  upon  a  tract  of  land  on  the  east  side  of 
the  river  at  the  Willamette  Falls,  afterwards  known  and 
designated  in  the  donation  act  and  the  records  of  the  gen- 
eral government  as  the  "  Oregon  City  Claim/'  laid  out  the 
town  of  Oregon  City  on  a  portion  of  the  claim  lying  next 
to  and  extending  back  from  the  river  about  1,300  feet,  by 
causing  it  to  be  surveyed  into  blocks,  lots,  streets,-  and 
alleys.  In  1849  he  laid  out  an  addition  to  the  town  on  the 
east,  and  iu  December,  1850,  made  and  acknowledged  a 
plat  or  map  of  the  entire  town,  which  was  recorded  in  Jan- 
uary, 1851.  McLoughlin  had  no  title  to  the  property,  but 
he  sold  and  conveyed  sundry  lots  and  blocks  therein  by 
reference  to  the  map  or  plat  made  and  filed  by  him.  By 
the  act  of  Congress  of  September  27,  1850,  commonly 
known  as  the  **  Donation  Act,*'  the  title  to  all  the  property 
sold  or  granted  by  McLoughlin  prior  to  March  4,  1849, 
was  confirmed  to  the  purchasers  or  donees  and  their  as- 
signs, and  the  Surveyor  General  was  required  to  give  proper 
certificates  therefor,  upon  which  patents  were  to  issue  as 
in  other  cases.  The  remainder  of  the  claim  was  taken 
from  McLoughlin  and  given  to  the  Territory  of  Oregon 
for  university  purposes :  B.  &  C.  Comp.  §  5782  ;  Act  Cong. 
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Sept.  27,  1850,  c.  76,  §  11 ;  9  Stat.  499.  As  directed  by  the 
donation  act,  the  Surveyor  General  issued  certificates  to 
the  holders  of  title  from  McLoughlin,  and  in  due  time 
patents  were  issued  to  them,  in  which  the  land  was  de- 
scribed according  to  the  map  previously  made  and  filed 
by  McLoughlin.  After  March  4, 1849,  and  prior  to  receiv- 
ing notice  of  the  passage  of  the  donation  act,  McLoughlin 
sold  a  number  of  additional  lots,  and  in  1851  the  title 
thereto  was  confirmed  to  the  purchaser  by  the  legislature 
of  the  Territory  of  Oregon :  Journals,  Local  Laws,  etc., 
1851,  p.  34.  McLoughlin  died  in  1857,  leaving  as  his  lega- 
tees his  son,  David  McLoughlin,  his  daughter,  Eloise  Har- 
vey, and  her  husband,  Daniel  Harvey.  In  1 859  David  Mc- 
Loughlin conveyed  all  his  interest  in  his  father's  estate  to 
his  brother-in-law,  Daniel  Harvey.  In  October,  1862,  the 
state  legislature  formally  accepted  the  government's  grant 
of  the  ** Oregon  City  Claim"  for  university  purposes,  and 
at  the  same  time  conveyed  and  confirmed  title  thereto  to 
Daniel  Harvev  and  his  wife,  Eloise  Harvev,  the  heirs  and 
legatees  of  Dr.  McLoughlin,  for  the  consideration  of  $1,000: 
General  Laws,  1862,  p.  90.  After  thus  becoming  the  owners 
of  the  property,  the  Harveys  did  not  make  a  new  map  or 
plat  of  Oregon  City,  but  sold  and  conveyed  by  deed  lots 
and  blocks  therein  by  reference  to  the  map  or  plat  made 
and  filed  by  McLoughlin  in  1851,  and  from  the  date  of  the 
filing  of  such  map  to  the  present  the  McLoughlin  map  has 
been  used  and  considered  as  the  only  plat  of  the  city. 

About  600  feet  east  of,  and  substantially  parallel  with, 
the  river  is  a  perpendicular  bluff  about  100  feet  high,  which 
divides  the  town  as  platted  by  McLoughlin  into  two  por- 
tions— the  lower  town,  or  that  part  lying  between  the  foot 
of  the  bluff  and  the  river,  and  the  upper  town,  or  that  part 
lying  on  the  top  of  and  back  from  the  bluff.  The  map  or 
plat  shows  between  the  most  westerly  tier  of  blocks  in  the 
upper  town  and  the  edge  of  the  bluff  a  strip  of  land  varying 
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in  width  from  a  few  feet  to  perhaps  150  feet,  and  in  this 
space  on  the  map  appear  the  words,  **  All  the  open  or  vacant 
spaces  in  front  of  these  blocks  are  donated  for  a  public 
promenade."  In  the  dedication  by  McLoughlin,  which 
accompanied  and  was  made  a  part  of  the  map,  it  is  stated 
that  "the  space  between  the  edge  of  the  bluff"  and  the  tier 
of  blocks  referred  to  '*i8  donated  for  a  promenade  for  the 
inhabitants  of  Oregon  City."  Between  the  foot  of  the  bluff 
and  the  east  line  of  the  first  tier  of  blocks  west  thereof  is  a 
space,  varying  in  width  from  a  few  inches  to  perhaps  a 
hundred  feet  or  more,  and  about  2,500  or  3,000  feet  long, 
which  is  not  marked  on  the  plat  in  any  way.  This  space 
is  substantially  parallel  with  and  one  block  distant  from 
Main  Street,  and  is  generally  referred  to  by  the  public 
and  designated  on  the  city  records  as  **Bluff  Street."  All 
the  lots  on  the  east  side  of  the  tier  of  blocks  west  of  it  front 
or  abut  upon  it,  and  all  the  cross  streets  and  alleys  open 
into  it.  It  is  not  inclosed  at  either  end.  On  the  north  it 
opens  into  Center  Street,  and  on  the  south  into  the  space 
marked  **The  Mill  Reserve."  It  has  never  been  inclosed 
in  any  way,  nor  has  it  been  improved  so  that  teams  can 
travel  it  lengthwise,  but  it  is  used  for  crossing  at  numer- 
ous places  on  the  line  of  cross  streets.  The  upper  town 
extends  along  the  bluff  five  blocks  further  south  than  the 
lower  town.  In  the  dedication  by  McLoughlin  all  the  space 
below  the  edge  of  the  bluff  in  front  of  these  five  blocks  *4s 
reserved  as  private  property,"  and  a  similar  reservation  is 
made  of  "all  the  spaces  in  front  of  the  blocks  on  Water 
Street  not  covered  by  the  width  of  the  street  (sixty  feet)." 
The  Oregon  Central  Railway  Company  was  organized  in 
1867  for  the  purpose  of  building  a  railroad  from  Portland 
to  the  southern  boundary  of  the  State.  In  March,  1868, 
upon  its  request,  the  council  of  Oregon  City  granted  to  it 
a  right  of  way  from  its  tract  on  any  of  the  streets  of  the 
city  except  Main  Street.    In  1870  it  transferred  and  con- 
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veyed  all  rights  of  way,  franchises,  and  property  belong- 
ing to  it  to  the  present  defendant,  which  in  the  same  year 
applied  to  the  city  council  for  leave  to  use  a  portion  of 
"Bluff  Street"  for  depot  purposes,  and  such  permission  was 
granted  on  condition  that  it  macadamize  and  keep  open 
as  a  public  thoroughfare  twenty  feet  of  block  25,  belonging 
to  it,  in  lieu  of  that  portion  of  "Bluff  Street"  occupied  by 
the  depot.  In  pursuance  of  the  permission  thus  obtained, 
the  defendant's  track  was  constructed  along  the  space  of 
ground  called  "Bluff  Street,"  and  its  depot  located  thereon, 
and  it  has  ever  since  occupied  and  used  the  same  for  rail- 
way purposes.  In  1876  Leahy  and  wife,  the  heirs  at  law 
of  the  Harveys,  asserted  some  claim  to  the  land  occupied 
by  the  company  along  what  is  called  "Bluff  Street,"  and 
asked  damages  for  material  taken  by  it  from  adjacent 
ground.  The  defendant,  as  a  compromise  and  relinquish- 
ment of  such  claim,  paid  them  1500  for  a  conveyance  of 
all  their  right,  title,  and  interest  in  such  land  and  a  release 
of  damages.  The  description  in  the  deed  was  so  indefinite, 
however,  as  to  render  uncertain  the  property  intended  to 
be  conveyed.  In  July,  1891,  the  defendant  procured  an- 
other deed  from  the  Leahy's  conveying  to  it  by'definite 
description  all  their  title  to  the  entire  space  of  ground 
between  the  west  line  of  the  most  westerly  tier  of  lots  on 
the  bluff  and  the  east  line  of  the  most  easterly  tier  of  lots 
below  the  bluff,  thus  including  the  space  on  the  bluff  do- 
nated by  McLoughlin  for  a  public  promenade  and  the 
space  below  the  bluff  called  "Bluff  Street." 

A  question  subsequently  arose  between  the  plaintiff 
municipality  and  the  defendant  as  to  the  rights  of  the 
respective  parties  to  the  use  of  the  property  included  in 
the  Leahy  deed  to  the  defendant,  and  this  suit  was  com- 
menced in  January,  1899.  The  plaintiff  contends  that  the 
property  was  intended  to  be  and  was  dedicated  to  the  public 
by  McLoughlin, and  that  such  dedication  was  ratiHed,ap- 
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proved,  and  confirmed  by  the  United  States  alid  the  State 
of  Oregon  and  Harvey  and  wife.  The  position  of  the  de- 
fendant is  that  McLoughlin  never  made  or  intended  to 
make  a  dedication  of  the  property  in  controversy  to  the 
public ;  that,  if  he  did  so  intend,  he  did  not  have  title,  and 
his  attempted  dedication  was  without  effect ;  that  the  Har- 
veys  did  not  deraign  title  from  him,  but  from  the  State  of 
Oregon ;  and  that  they  never  recognized  or  intended  to 
recognize  any  dedication  to  the  public  of  the  land  in  con- 
troversy. The  decree  of  the  court  below  was  in  favor  of 
the  plaintiff,  and  defendant  appeals.     **         Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr.  Will- 
iam  D.  Fenton,  with  a  brief  over  the  names  of  Mr,  Fenton 
and  Mr.  Geo.  C,  Brownell^  to  this  effect : 

I.  McLoughlin  had  only  the  right  of  possession,  and  his 
dedication  of  December  2, 1850,  gave  no  rights  to  the  pub- 
lic or  to  any  one,  because  it  was  not  subsequently  con- 
firmed, and  it  was  after  the  date  named  in  the  confirmatory 
clause  of  the  act  of  Congress  of  September  27,  1850.  The 
title  to  this  land  was  given  to  the  State  of  Oregon  and  it 
convej^ed  to  the  Harveys,  so  that  no  title  was  derived 
through  McLoughlin. 

Not  being  either  the  legal  or  equitable  owner  of  the  Ore- 
gon City  Claim,  McLoughlin  could  not  make  any  binding 
dedication:  Elliott,  Roads  (2  ed.),  §  144;  9  Am.  &  Eng. 
Ency.  Law  (2  ed.),  29 ;  Gentleman  v.  Soule,  32  111.  271  (83 
Am.  Dec.  264);  Harding  v.  Town^  83  111.  501 ;  Gridley  v. 
Hopkins,  84  111.  528;  Hawthorn  v.  Meyer  (Ky.),  37  S.  W. 
593 ;  Lee  v.  Lake,  14  Mich.  12  (90  Am.  Dec.  220);  Diamond 
Match  Co.  V.  Village  of  Ontonagon,  72  Mich.  249  (40  N.  W. 
448);  Porter  v.  Stone,  51  Iowa,  373;  McShane  v.  Moberly, 
79  Mo.  41;  Kansas  City  M.  Co.  v.  Riley,  133  Mo.  574; 
Warren  v.  Brown,  31  Neb.  8  (47  N.  W.  ()33);  Cyr  v.  Medora, 
73  Me.  53;  Bushnell  v.  Scott,  21  Wis.  457  (44  Am.  Dec. 
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§55);  Latve  v.  Village  of  Kaukauna,  70  Wis.  306  (35  N.  W. 
561);  Chapman  v.  School  Dist  Deady,  108  (Fed.  Cas.  No. 
2,607);  Lownsdale  v.  Portland,  Deady,  1  (Fed.  Cas.  8,578); 
Leland  v.  Portland,  2  Or.  46 ;  Carter  v.  Portland,  4  Or.  339  ; 
Lewis  V.  Portland,  25  Or.  133  (22  L.  R.  A.  736,  42  Am.  St. 
Rep.  772,  46  Am.  &  Eng.  Corp.  Cas.  230,  35  Pac.  256). 

II.  A  dedication  must  be  intended  as  a  grant  to  the  pub- 
lie,  and  it  must  be  accepted  either  formally  or  by  general 
use:  Elliott,  Roads,  §§  112,117;  9  Am.  &  Eng.  Ency.  Law 
(2  ed.),  50,  57;  2  Smith,  Munic.  Corp.  §§  1281,  1500; 
Hogue  v.  Alhina,  20  Or.  182  (25  Pac.  386);  People  v.  Kellogg, 
67  Hun,  546 ;  City  of  Anaheim  v.  Langenberger,  134  Cal. 
608  (66  Pac.  855);  City  of  Sacramento  v.  Clunie,  120  Cal. 
29,  32  (52  Pac.  45). 

III.  A  use  of  ground  platted  as  a  street  by  private  per- 
sons for  purposes  inconsistent  with  its  occupation  as  a 
public  way  for  a  time  beyond  the  statute  of  limitations 
destroys  the  dedication,  and  an  unaccepted  offer  of  ground 
for  public  use  cannot  be  considered  as  open  beyond  that 
length  of  time :  People  v.  Reed,  81  Cal.  70  (15  Am.  St.  Rep. 
22);  Schmitz  v.  Oermantown,  31  111.  App.  285;  Picori  v. 
Johnson,  56  111.  46;  Lakeview  v.  l/C  Bahn,  120  111.  98  (9 
N.  E.  269);  Vermont  \\  Miller,  161  111.  210  (43  N.  E.  975); 
Wayne  Coxmty  v.  Miller,  31  Mich.  447;  Gregory  v.  Knight, 
50  Mich.  61 ;  Coleman  v.  Railway  Co.  64  Mich.  163;  Mouat 
Lum,  Co.  V.  Denver,  21  Colo.  1  (40  Pac.  237);   Clements  v. 

West  Troy,  10  How.  Pr.  199;  Wohler  v.  Buffalo  &  S.  L.  R. 
Co,  46  N.  Y.  686;  Niagara  Falls  S.  B.  Co.  v.  Bachman,  66 
N.  Y.  261;  People  v.  Underhill,  144  N.  Y.  316  (39  N.  E. 
333);  Briel  v.  Natchez,  48  Miss.  423;  New  York  &  L.  B.  R. 
Co,  V.  Mayor  of  South  Amboy,  57  N  J.  Law,  252  (30  Atl. 
628);  Pope  v.  Union,  18  N.  J.  Eq.  282;  Becker  v.  St.  Charles, 
37  Mo.  13;  Meyer  v.  Graham,  33  Neb.  566  (18  L.  R.  A.  146, 
29  Am.  St.  Rep.  500,  50  N.  W.  763);  In  re  Brooklyn  Street, 
118  Pa.  St.  640  (4  Am.  St.  Rep.  618,  12  Atl.  664);   Simplat 
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V.  Dubuque^  49  Iowa,  630;  Cambridge  v.  Cookj  97  Iowa, 
599  (66  N.  W.  884);  Webber  v.  Chapman,  42  N.  H.  326  (80 
Am.  Dec.  Ill);  Meier  \,  Portland  Cable  Ry.  Co,  16  Or.  500 
(1  L.  R.  A.  856,  19  Pac.  610). 

IV.  Plaintiff  is  estopped  from  claiming  the  ground  on 
which  the  tracks  and  depot  and  other  improvements  now 
stand;  and,  if  not  estopped, the  statute  of  limitations  has 
fully  run  :  Foster  v.  Bigelow,  24  Iowa,  379;  Bullis  v.  Noble ^ 
36  Iowa,  618;  Davies  v.  Huebner,  45  Iowa,  574;  Simplat 
V.  Dubuque,  49  Iowa,  630;  Orr  v.  O'Brien,  77  Iowa,  253  (14 
Am.  St.  Rep.  277);  Smith  v.  City  of  Osage,  80  Iowa,  84  (8 
L.  R.  A.  633,  45  N.  W.  404);  Smith  v.  Gorrell,  81  Iowa,  218 ; 
City  of  Davenport  v.  Boyd,  109  Iowa,  248  (77  Am.  St.  Rep. 
736,  80  N.  W.  314);  Hamilton  v.  State,  106  Ind.  361;  Col- 
lett  V.  Vanderburgh  Co,  Comrs.  119  Ind.  27  (4  L.  R.  A.  321, 
21  N.  E.  329);  Railway  Co.  v.  City  of  Joliet,  79  111.  25;  Rug- 
gles  V.  People,  91  111.  257;  Steel  v.  Portland,  23  Or.  176  (31 
Pac.  479);  Dundon  v.  Grady,  30  Or.  333  (47  Pac.  915). 

For  respondent  there  was  an  oral  argument  by  Mr, 
Franklin  T,  Griffith,  with  a  brief  over  the  names  of  A,  S, 
Dresser, City  Attorney, and  Griffith  &  Hedges  to  this  effect: 

(1)  The  McLoughlin  plat  and  dedication  having  been 
recognized  and  adopted  (as  it  was)  by  Harvey,  became 
the  latter's  plat  and  dedication,  and  is  binding  on  his  heirs 
and  their  assigns,  even  though  McLoughlin  had  no  title : 
9  Am.  &  Eng.  Ency.  Law  (2  ed.),  58;  Leland  v.  Portland, 
2  Or.  47,  49;  Carter  v.  Portland,  4  Or.  340,  344;  Brown  v. 
Manning,  6  Ohio,  298  (27  Am.  Dec.  255). 

(2)  Harvey's  sales  by  reference  to  the  McLoughlin  plat 
constituted  an  irrevocable  dedication  to  the  public  of  all 
public  places  thereon  shown:  Lownsdale  v. Portland,  1  Or. 
397;  Portland  V,  Whittle, '6  Or.  126;  Carter  v, Portland,  A  Or. 
339;  Meier  v.  Portland  Cable  Ry,  Co.  16  Or.  500  (1  L.  R.  A. 
856,  19  Pac.  610);  Hicklin  v.  McClear,  18  Or.  126  (22  Pac. 
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1057);  Hogue  v.  Albina,  20  Or.  182  (10  L.  R.  A.  673,  25  Pac. 
386);  Lewis  v.  Portland,  25  Or.  133  (25  L.  R.  A.  736, 42  Am. 
St.  Rep.  772,  35  Pac.  256,  46  Am.  &  Eng.  Corp.  Cas.  230); 
Schooling  v.  Harriaburg,  42  Or.  494  (71  Pac.  605,  9  Munic. 
Corp.  Cas.  705);  Schenley  v.  Commonwealth^  36  Pa.  St.  29 
(78  Am.  Dec.  359);  City  of  Dubuque  v.  Moloney,  9  Iowa, 
451  (74  Am.  Dec.  358);  Abbott  v.  MilU,  3  Vt  521  (23  Am. 
Dec.  222);  Livingston  v.  Mayor,  8  Wend.  85  (22  Am.  Dec. 
622);  Bisaell  v.  New  York  Cent  K  Co.  23  N.  Y.  66;  Gregory 
V.  Lincoln,  13  Neb.  352;  Florentine  v.  Barton,  69  U.  S.  (2 
Wall.)  57;  Pope  v.  Union,  18  N.  J.  Eq.  282;  Rowan  v.  Por^ 
iand,  8  B.  Mod.  232;  Lamar  County  v.  Clements,  49  Tex.  354; 
Evan^ville  v.  Evans,  37  Ind.  233;  Denver  v.  Clements,  3  Colo. 
472;  Hanson  v.  Eastman,  21  Minn.  509.  This  is  particu- 
larly true  as  to  public  parks:  Sfeei  v.  Portland,  23  Or.  176 
(31  Pac.  479);  Commonwealth  v.  Beaver,  171  Pa.  St.  542; 
^rc/i6r  V.  Salinas,  93  Cal.  43  (16  L.  R.  A.  145, 28  Pac.  840). 
(3)  Where  the  effect  of  holding  an  unmarked  strip  of 
land  to  be  private  property  would  be  to  leave  a  large  num- 
ber of  streets  without  connection  with  th^  rest  of  the  city, 
and  to  prevent  access  by  the  inhabitants  of  one  part  of 
the  city  to  the  other  part  without  passing  over  private 
property,  and  such  strip  is  left  in  a  place  where  a  street 
would  naturally  come  under  the  general  scheme  of  the 
plat,  and  is  necessary  to  the  full  enjoyment  of  lots  front- 
ing on  it,  which  will  otherwise  be  left  without  access  to  a 
public  road,  a  dedication  of  the  strip  is  necessarily  implied, 
which  is  complete  without  any  formal  acceptance  by  the 
public  authorities :  Parrish  v.  Stephens,  1  Or.  60;  Carter  v. 
PoWZand,  4  Or.  339;  Hicklin  v.  McClear,18  Or.  126(22  Pac. 
1057);  Commxymvealth  v.  Moorehead,  118  Pa.  St.  344  (12  Atl. 
424,  4  Am.  St.  Rep.  599);  Hanson  v.  Eastman,  21  Minn.  5C9; 
Buschmann  v.  St.  Louis,  121  Mo.  523  (26  S.  W.  687);  Jn- 
dianapolis  v.  Kingsbury,  101  Ind.  200  (51  Am.  Rep.  749); 
Rez  V.  Lloyd,  1  Camp.  260;  Bartlett  v.  Bangor,  67  Me.  460; 
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Hitchcock  V.  Oberlin,  46  Kan.  90  (26  Pac.  466);  Arnold  v. 
Weiker,  55  Kan.  510  (40  Pac.  901,  903);  Green  v.  Elliott,  86 
Ind.  53;  People  w,  Davidson,  21  Pac.  538;  Los  Angeles  Cem. 
Assoc.  V.  Los  Angeles,  32  Pac.  240;  San  Francisco  v.  Burr, 
36  Pac.  771;  Stone  v.  Brooks,  35  Cal.  489;  Archer  v.  Salinas, 
93  Cal.  43  (16  L.R.A.145,  28  Pac.  840);  Hallv.Kauffman, 
106  Cal.  451  (39  Pac.  756). 

(4)  Title  to  a  public  street  cannot  be  acquired  by  ad- 
verse possession,  for  the  statute  of  limitations  does  not  run 
against  a  municipal  corporation  in  respect  to  its  squares  or 
other  places  held  by  it  solely  for  public  purposes:  Giffen 
V.  City  of  Olathe,  44  Kan.  342  (24  Pac.  470);  Hoadley  v.  San 
Francisco,  50  Cal.  265;  City  of  Visalia  v.  Jacob,  65  Cal.  443; 
Town  of  San  Leandro  v.  Le  Breton,  72  Cal.  170  (13  Pac.  405); 
Mills  V.  Los  Angeles,  90  Cal.  522  (27  Pac.  354);  Orena  v. 
Santa  Barbara,  91  Cal.  261  (28  Pac.  268);  Louisiana  Ice 
Mfg.  Co.w.  New  Orleans,  43  La.  Ann.  217  (9  So.  21);  Terri- 
tory  V.  Deegan,  3  Mont.  82,  87;  Sivis  v.  Frankfort,  79  Ind. 
446;  Cheek  v.  Aurora,  92  Ind.  107;  Wolfe  v.  Town  of  Sulli- 
van,  133  Ind.  331  (32  N.  E.  1017);  St.  Louis  v.  Missouri  Pac. 
Ry.  Co.  114  Mo.  13  (21  S.  W.  202);  Reed  v.  Birmingham, 
92  Ala.  339  (9  So.  161);  Webb  v.  City  of  Demopolis,  95  Ala. 
116(21  L.  R.  A.  62,  13  So.  289);  Harn  v.  Dadeville,  100  Ala. 
199  (14  So.  9);  Kopp  v.  Utton,  101  Pa.  St.  27;  Commonwealth 
V.  Moorehead,  118  Pa.  St.  344  (4  Am.  St.  Rep.  599,  12  Atl. 
424);  Vicksburg  v.  Marshall,  59  Miss.  563;  Reilly  v.  City  of 
Racine,  51  Wis.  526  (8  N.  W.  417);  Childs  v.  Nelson,  69 
Wis.  125  (33  N.  W.  587);  Nicolai  v.  Davis,  91  W^is.  370 
(64  N.  W.  1001);  Yates  v.  Warrenton,  84  Va.  337  (10  Am. 
St.  Rep.  860,  4  S.  E.  818);  Simms  v.  Chattanooga,  70  Tenn. 
(2  Lea)  694. 

(5)  A  mere  permissive  possession,  however  long  con- 
tinued, can  never  ripen  into  a  title  by  adverse  possession; 
1  Am.  &  Eng.  Ency.  Law  (2  ed.),  794-796;  Springer  v. 
Young,  14  Or.  280  (12  Pac.  400);  Anderson  v.  McCormick, 


Jan.  1904.]  Oregon  City  v.  Or.  &  Cal.  R.  Co.  175 

18  Or.  301  (22  Pac.  1062);  Curtis  v.  La  Grande  Water  Co. 
20  Or.  34  (23  Pac.  808,  10  L.  R.  A.  484);  Abraham  v.  Owens, 
20  Or.  511  (26  Pac.  1112). 

(6)  The  defendant  having  constructed  its  railroad  upon 
the  street  after  obtaining  permission  from  the  city,  has 
never  had  an  adverse  possession,  and  has  at  best  only  a 
mere  easement:  B. &C.Comp. §  5078;  Narron  w-Wilming- 
ton  &  W,  R.  Co.  122  N.  C.  856  (40  L.  R.  A.  415, 29  S.  E.  356); 
Indianapolis  R.  Co.  v.  Ross,  47  Ind.  25;  Texas  &  Pac.  R. 
Co.\,  Scott,  77  Fed.  726  (37  L.  R.  A.  94,  23  C.  0.  A.  424); 
Oregon  R.  &  Nav.  Co.  v.  Oregon  R.  E.  Co.  10  Or.  444;  Cur- 
tis v.  La  Grande  Water  Co.  20  Or.  34  (10  L.  R.  A.  484). 

(7)  Even  if  the  original  occupation  and  possession  by 
the  defendant  of  the  strip  in  controversy  was  sufficient 
to  ripen  into  title  by  adverse  possession,  the  subsequent 
recognition  of  the  city's  title,  before  the  statute  had  run, 
by  asking  the  council  for  leave  to  locate  defendant's  depot 
upon  Bluff  Street  (the  land  in  controversy),  and  the  grant- 
ing of  such  request  by  the  city,  estops  the  defendant  from 
now  claiming  that  said  strip  is  not  a  street,  or  that  defend- 
ant's possession  has  been  adverse  to  the  city:  City  of  St. 
Paul  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  63  Minn.  330  (63  N.  W. 
267,  65  N.  W.  649);  Hull  v.  Chicago,  B.  &  Q.  Ry.  Co.  21 
Neb.  371  (32  N.  W.  162);  Ingersoll  v.  Lewis,  11  Pa.  St.  212 
(51  Am.  Dec.  536);  1  Am.  &  Eng.  Ency.  Law  (2  ed.),  838. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion  of  the  court. 

1.  McLoughlin  never  acquired  title  to  the  land  in  ques- 
tion, but  his  map  or  plat  of  Oregon  City  was  recognized 
by  the  Government  of  the  United  States  and  the  State  of 
Oregon  in  confirming  title  to  the  purchasers  from  him,  and 
by  Harvey  and  wife  after  they  had  acquired  the  title,  by 
selling  and  disposing  of  lots  and  blocks  as  laid  out  and 
platted  thereon.    It  is  well  settled  that,  where  the  owner 
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of  land  exhibits  a  map  or  plat  of  a  town  thereon,  show- 
ing lots,  blocks,  streets,  and  other  public  ways,  and  sells 
and  makes  deeds  of  conveyance  by  reference  thereto,  he 
thereby  dedicates  to  the  public  the  streets  and  public  places 
shown  thereon :  Leland  v.  Portland,  2  Or.  46;  Carter  v. 
Portland,  4  Or.  339;  Meier  v.  Portland  Cable  R  Co,  16  Or. 
500  (19  Pac.  610,  1  L.  R.  A.  856);  Hogue  v.  Albina,20 Or. 
182  (25  Pac.  386,  10  L.  R.  A.  673);  Steel  v.  Portland,  23 
Or.  176  (31  Pac.  479).  When,  therefore,  the  Harveys,  after 
acquiring  title  from  the  State,  without  making  any  change 
or  alteration  in  the  McLoughlin  map,  sold  and  conveyed 
lots  with  reference  thereto,  they  thereby  ratified,  approved, 
and  dedicated  to  the  public  the  streets,  alleys,  and  public 
places  shown  thereon,  as  completely  and  fully  as  if  they 
had  themselves  made  and  formally  acknowledged  the  map. 
2.  The  question,  then,  is  whether  the  strip  of  land  in 
controversy  was,  as  shown  by  the  McLoughlin  map,  ded- 
icated to  the  public  or  reserved  as  private  property.  As  to 
that  portion  on  top  of  the  bluff  the  case  is  clear.  In  the 
donation  as  acknowledged  by  McLoughlin  and  recorded 
it  is  stated  that  it  "is  donated  for  a  promenade  for  the  in- 
habitants of  Oregon  City,"  and  on  the  map  as  made  and 
filed  by  him  and  subsequently  adopted  by  the  Harveys 
that  it  is  "donated  for  a  public  promenade."  There  is  there- 
fore no  room  for  controversy  as  to  the  intention  of  the 
donors  so  far  as  this  particular  part  of  land  in  controversy 
is  concerned.  As  to  that  below  the  bluff,  the  case  is  not 
so  clear.  In  our  opinion,  however,  it  is  very  apparent  that 
it  was  designed  and  intended  to  be  dedicated  to  the  public 
as  a  street  or  public  way.  It  extends  almost  through  the 
town  north  and  south,  dividing  it  into  two  parts,  and  is 
parallel  with,  and  one  tier  of  blocks  distant  from,  Main 
Street.  It  is  not  inclosed  by  lines  at  either  end,  nor  where 
it  is  intersected  by  cross-streets  or  alleys.  In  short,  it  ap- 
pears upon  the  map  in  such  a  manner  as  to  be  entirely  in- 
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consistent  with  any  other  theory  than  that  it  was  intended 
as  a  street  or  public  way,  notwithstanding  its  easterly  line 
follows  the  irregular  course  of  the  bluff,  making  a  street 
of  varying  width,  and  that  there  appears  on  the  map  no 
word  or  mark  which  can  be  construed  as  naming  the  tract 
as  a  street.  The  cross-streets  and  alleys  all  open  into  it, 
and  four  lots  on  each  block,  from  20  to  29,  inclusive,  front 
upon  it  in  the  same  manner  as  lots  in  other  portions  of  the 
town  front  upon  their  streets.  Two  of  the  inside  lots  of  each 
of  these  blocks  are  otherwise  inaccessible  from  the  public 
street.  Unless  it  was  intended  as  a  street  or  way,  there 
would  be  no  connection  between  the  upper  and  lower  town, 
except  over  private  property,  or  by  a  roundabout  course. 
The  fact  that  it  is  not  named  as  a  street  is  by  no  means 
conclusive  evidence  of  a  lack  of  intention  to  donate  it  as 
such:  Arnold  v.  Weiker,  55  Kan.  510  (40  Pac.  901);  San* 
born  V.  Chicago  &  N.  W.  R.  Co.  16  Wis.  21;  Weiabrod  v. 
Chicago  &  N.  W,  R.  Co,  21  Wis.  609;  Indianapolis  v.  Kings- 
bury, 101  Ind.  200  (51  Am.  Rep.  749).  Indeed,  the  pre- 
sumption is  that,  as  it  was  not  expressly  reserved  for  private 
purposes,  it  was  intended  for  public  use.  "If  the  owner  of 
the  soil,"  says  Mr.  Angell,  "throws  open  a  passage,  and 
neither  marks,  by  any  visible  distinction,  that  he  means 
to  preserve  all  his  rights  over  it,  nor  exclude  persons  from 
passing  through  it,  by  positive  prohibition,  he  shall  be 
presumed  to  have  dedicated  it  to  the  public":  Angell, 
Highways  (3  ed.),  §  143.  And  Mr.  Elliott  says  :  "We  think 
it  a  safe  general  rule  to  resolve  doubts  in  such  case  against 
the  donor,  and,  within  reasonable  limits,  to  construe  the 
dedication  so  as  to  benefit  the  public,  rather  than  the  donor. 
Naturally,  the  presumption  is  that  onp  who  records  a  plat, 
and  marks  upon  it  spaces  that  appear  to  form  no  part  of 
any  platted  lots,  dedicates  the  land  represented  by  the 
spaces  thus  excluded  to  a  public  use":  Elliott,  Roads  & 
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Streets  (2d  ed.),  §  119.  It  must  be  presumed,  therefore, 
that  it  was  the  intention  of  McLoughlin  and  the  Harveys 
to  donate  the  strip  of  land  in  controversy  to  the  public. 
This  presumption  is  confirmed  by  the  fact  that  the  space 
below  the  bluff  immediately  south  of  and  adjoining  that 
in  controversy  and  the  space  bet'ween  Water  Street  and 
the  river  are  expressly  reserved  as  private  property,  thus 
indicating  an  intention  to  donate  all  other  vacant  spaces 
shown  on  the  map  to  the  public.  This  seems  also  to  have 
been  the  understanding  of  Harvey,  because  he  stated  to 
the  witnesses  Apperson  and  Ganong  that  the  space  below 
the  bluff  was  a  public  highway. 

3.  It  may  be  argued  that  neither  the  dedication  of  the 
promenade  on  the  bluff  nor  that  of  the  strip  of  land  below  it 
had  been  accepted  by  the  city  prior  to  the  execution  of  the 
deeds  to  the  defendant  from  the  Leahys,  because  the  former 
has  never  been  improved  nor  the  latter  opened  to  wagon 
and  carriage  travel  lengthwise.  No  formal  acceptance  of 
the  dedication  was  necessary.  The  record  shows  that  ever 
since  the  town  has  been  laid  out  the  public  have  uninter- 
ruptedly used  the  upper  tract  for  a  promenade  or  pleasure 
ground,  and  the  lower  as  a  passageway  to  reach  stairs  or 
steps  which  the  citizens  of  the  town  have  constructed, 
leading  from  the  lower  to  the  upper  town,  and  that  the 
plaintiff  municipality  has  exercised  authority  over  the 
property  by  passing  resolutions  and  ordinances  concerning 
the  same  and  by  granting  a  right  of  way  to  the  defendant 
and  permitting  it  to  place  its  depot  thereon.  The  fact  that 
the  city  has  not  heretofore  deemed  it  wise  or  prudent  to 
spend  money  in  improving  or  beautifying  the  promenade 
or  in  removing  the  disintegrated  rock  below  the  bluff  so 
that  the  space  adjoining  it  can  be  used  for  wagon  and  car- 
riage travel,  cannot  be  taken  as  evidence  of  a  failure  to 
accept  the  dedication.  The  dedication  is  binding  on  the 
donors  and  their  successors  in  interest,  and  can  only  be 
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revoked  by  them  when  the  purpose  for  which  it  was  made 
has  entirely  failed.  "  It  would  be  unreasonable  and  un- 
just," says  Mr.  Chief  Justice  Thayer,  **to  allow  a  town 
proprietor  to  revoke  the  dedication  of  any  street  indicated 
upon  the  plat  of  the  town  for  the  reason  that  the  corporate 
authorities  of  the  town  had  not  specially  accepted  it  as  a 
street,  nor  the  public  actually  entered  upon  and  used  it  as 
such.  The  proprietor  proposed  to  the  public  in  the  outset 
that  the  ground  represented  as  the  street  should  forever 
remain  open  to  be  used  for  that  purpose,  and  upon  a  sale 
of  lots  and  blocks  by  reference  to  such  plats  he  precluded 
himself  from  making  any  other  or  different  disposition  of 
it":  Meier  v.  Portland  Cable  R.  Co.  16  Or.  500,  505  (19  Pac. 
613,  1  L.  R.  A.  856).  We  are  of  the  opinion,  therefore, 
that  there  was  a  valid  dedication  of  the  land  in  controversy 
to  the  public  by  the  Harveys  and  their  predecessors  in  in- 
terest— the  upper  part  for  a  public  promenade,  and  the 
lower  for  a  street  or  way ;  and  that  the  rights  of  the  de- 
fendant acquired  from  the  Leahys  are  subject  thereto. 

4.  Nor  has  the  defendant  acquired  a  title  to  the  prop- 
erty, or  any  part  thereof,  by  adverse  possession.  Its  entry 
was  by  permission  and  acquiescence  of  the  city,  and,  hav- 
ing so  entered  and  occupied,  it  cannot  claim  thflt  its  occu- 
pancy has  been  adverse  to  the  city,  or  that  it  is  now  entitled 
to  exclude  the  public  from  the  use  of  the  property :  In- 
dianapolis R,  Co.  V.  Ro88,  47  Ind.  25. 

By  the  decree  of  the  court  below,  how^ever,  the  defend- 
ant is  confined  in  its  use  of  the  street  to  that  portion  now 
occupied  by  its  **  main  track,  depot  building,  roadbed,  water 
tank,  switches,  and  side  tracks."  This,  in  effect,  deter- 
mines its  rights  under  the  ordinances  of  the  city — a  ques- 
tion not  presented  by  the  pleadings  nor  discussed  in  the 
briefs.  There  never  having  been,  so  far  as  the  record  dis- 
closes, any  dispute  between  the  city  and  the  defendant  on 
this  point,  it  would  be  manifestly  unwise  to  attempt  to 
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construe  the  ordinances  or  to  define  the  defendant's  rights 
thereunder  at  this  time.  The  decree  of  the  court  below 
will  therefore  be  modified  in  this  respect,  and  in  all  others 
affirmed.  Modified. 


Argued  10  December,  1903;  decided  11  January,  1904. 

WHITE  V.  HOIiMAN. 

[74Pac.fl38.] 

**    ^  ,  Constitutional  Prohibition  Against  Monopolies. 

^—  —  -,  1.  Under  Const.  Or.  Art.  I,  g  20,  prohibiting  the  granting  to  any  citizen  or  class 

^  l|9  of  citizens  privil^res  which  shall  not  equally  belong  to  all  citizens  on  the  same 

-'  terms,  a  monopoly  in  a  lawful  and  unii^Jurious  business  cannot  be  granted  by 

the  legislature. 

Sailor  Boarding  Houses— Statutes— Police  Power. 

2.  The  keeping  of  a  sailor's  boarding  house  is  not  such  an  illegal  business,  or 
one  so  inherently  ii^Jurlous  to  the  public,  that  the  legislature  may  grant  an  ex- 
clusive right  to  conduct  it.  A  monopoly  in  that  business  is  unconstitutional, 
and  therefore  the  statute  creating  the  sailor  boarding  house  commission  (Laws 
1903,  p.  288)  is  either  illegal  or  it  cannot  be  construed  as  authorizing  the  tK>ard  to 
arbitrarily  license  only  one  person  or  firm. 

From  Multnomah :  Melvin  C.  George  and  John  B. 
Cleland  concurring,  Alfred  F.  Sears,  Jr.,  dissenting, 
in  joint  session. 

This  is  a  special  proceeding  by  Harry  V.  White  and 
William  Smith  to  compel  the  defendants  Herbert  Holman, 
Edw.  Wright,  and  S.  M.  Mears,  who  constitute  the  board 
of  commissioners  for  licensing  sailors'  boarding  houses,  to 
grant  to  the  petitioners  authority  to  keep  such  a  house. 
The  alternative  writ  of  mandamus  states  that  the  petition- 
ers, owning  a  house  of  this  kind  in  Portland,  Oregon,  have 
applied  to  the  defendants  for  a  license  to  conduct  the  same, 
presenting  the  necessary  evidence  of  their  qualifications 
therefor,  and  of  the  suitableness  of  their  house  for  the  ac- 
commodation of  sailors,  and  offering  to  comply  with  the 
provisions  of  the  act  creating  such  board,  but  that  their 
petition  has  been  arbitrarily  denied.  The  board  was  therein 
commanded  to  issue  the  license,  upon  the  payment  of  the 
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fee  prescribed,  and  the  execution  of  a  sufficient  bond,  or 
to  show  at  a  stated  time  why  they  had  not  done  so.  For 
answer  to  the  writ  the  defendants  denied  its  material  alle- 
gations, and  averred  that  they  had  established  a  rule  that 
whoever  applied  for  a  license  should  produce  recommen- 
dations from  a  reasonable  number  of  the  firms  interested 
in  shipping  at  the  port  for  which  the  permit  was  desired, 
showing  that  the  applicant  therefor  was  qualified  and  had 
a  suitable  house  for  the  business ;  that  when  the  petition- 
ers made  their  application  the  board  notified  th^m  of  this 
rule,  and  was  informed  that  they  could  not  comply  there- 
with, whereupon  a  license  was  refused  them.  For  a  fur- 
ther defense  it  is  alleged  that,  in  denying  the  application, 
the  board  determined  that  the  petitioners  were  not  proper 
persons  to  carry  on  such  business.  The  reply  put  in  issue 
the  allegations  of  new  matter  in  the  answer,  and  averred 
that  the  chairman  of  the  board  notified  the  petitioners  that 
any  recommendation  they  could  secure  would  be  useless, 
because  it  had  been  determined  to  issue  but  one  license  at 
the  port  of  Portland,  and  that  such  permit  was  to  be  given 
to  other  persons ;  the  board  desiring  to  create  a  monopoly 
of  such  business.  A  trial  being  had,  the  alternative  writ 
was  made  peremptory,  and  from  the  judgment  so  rendered 
the  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr,  Henry  E.  McGinn. 

For  respondents  there  was  a  brief  over  the  name  of  Wil- 
son T.  Hume. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  as 
above,  delivered  the  opinion  of  the  court. 

Though  the  refusal  to  issue  the  license  to  the  petitioners 
is  founded,  in  the  answer,  upon  their  alleged  unworthin^ss 
and  incompetency,  such  denial  appears  from  the  testimony 
to  have  been  based  upon  the  board's  desire  to  limit  the 
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business  to  only  one  sailors*  boarding  house  at  Portland, 
the  managers  of  which  had  received  a  license  prior  to  the 
petitioner's  application  therefor;  thereby  attempting  to 
create  a  monopoly  in  that  vocation.  The  defendant  Ed- 
ward Wright,  as  a  witness  in  his  own  behalf,  testified  as 
follows :  **  When  the  board  was  organized,  we  made  a  rule 
that  we  would  issue  licenses  only  to  people  who  were  satis- 
factory to  the  parties  directly  interested  in  the  shipping 
business — shipowners,  for  whom  the  law  was  passed."  In 
referring  to  what  the  witness  said  to  one  of  the  petitioners, 
he  further  testified  that  he  informed  him,  "that  anv  time 
he  could  get  a  recommendation  from  the  men  represent- 
ing the  shipping  community,  or  even  a  portion  of  them, 
we  would  issue  him  a  license."  On  cross-examination,  in 
referring  to  the  petitioners,  he  was  asked :  "Didn't  you 
tell  those  boys,  White  and  Smith,  that  the  reason  you  did 
not  grant  them  a  license  was  there  was  not  money  enough 
in  the  sailor  boarding  house  business  for  two  houses ;  there 
was  only  money  enough  for  one  house  ?"  to  which  he  re- 
plied :  "Yes,  sir."  This  witness,  having  testified  that  a 
license  had  been  issued  to  another  firm  to  keep  a  sailors' 
boarding  house  at  Portland  was  also  asked,  in  referring  to 
several  persons  who  were  engaged  in  the  shipping  busi- 
ness at  that  port :  "What  did  they  advise  you  to  do?"  and 
answered :  "They  advised  me  to  try  and  see  if  we  could 
not  get  along  with  one  sailor  boarding  house  man  here. 
Q.  Who  did  they  advise  you  to  issue  the  license  to  ?  A.  To 
Sullivan  &  Grant,"  the  firm  who  secured  the  license  prior 
to  the  petitioners'  application  therefor. 

Section  3  of  the  statute  creating  the  board  of  commis- 
sioners for  licensing  sailor  boarding  houses,  and  prescrib- 
ing their  duties,  and  the  mode  of  executing  them,  is  as 
follows :  Such  board  shall  organize  for  the  transaction  of 
business  as  soon  as  practicable  after  the  passage  of  this  act. 
They  shall  take  the  application  of  any  person,  firm,  or  cor- 
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poration  for  a  license  to  keep  a  sailors'  boarding  house  or 
sailors'  hotel  in  this  State,  and  upon  satisfactory  evidence 
to  them  presented  of  the  respectability  and  competency  of 
such  applicant,  and  of  the  suitableness  of  his  or  their  ac- 
commodations, and  of  his  or  their  compliance  with  fill  the 
provisions  of  this  act,  shall  issue  to  said  person,  firm,  or 
corporation  a  license,  which  shall  be  good  for  one  year  and 
for  no  longer  or  shorter  period,  unless  sooner  revoked  by 
said  board,  to  keep  a  sailors'  boarding  house,  or  sailors' 
hotel  in  this  State,  at  a  place  specified  in  the  application, 
and  to  invite  and  solicit  boarders  and  lodgers  for  the  same; 
said  board  of  commissioners  for  licensing  sailors'  board- 
ing houses  shall  have  the  right  to  reject  any  application 
for  a  license  provided  by  this  act  as  they  may  deem  ad- 
visable. Said  commissioners  shall,  from  their  number, 
select  their  president,  who  shall,  on  behalf  of  said  board, 
sign  all  licenses  issued  under  the  provisions  of  this  act": 
Laws  1903,  p.  238.  The  right  of  the  board  to  reject  applica- 
tions for  licenses  to  conduct  sailors'  boarding  houses  made 
by  persons  who  are  unworthy  or  incompetent,  or  do  not 
possess  suitable  accommodations  therefor,  or  will  not  com- 
ply with  the  provisions  of  the  act  in  question  must  be  con- 
ceded ;  and  the  refusal  to  issue  the  license,  when  based 
upon  either  of  these  grounds,  will  not  be  disturbed. 

1.  It  will  be  remembered  that  the  answer  bases  the  re- 
fusal to  issue  the  license  on  one  of  these  grounds,  but  an 
examination  of  the  testimony  tends  to  show  that  the  denial 
of  the  application  was  founded  upon  the  theory  that  the 
issuance  of  only  one  license  at  the  port  of  Portland  would 
advance  the  shipping  interests,  improve  the  condition  of 
seamen,  and  promote  the  welfare  of  the  public.  The  action 
appears  to  have  been  tried  in  the  lower  court  upon  such 
theory,  and,  this  being  so,  the  question  will  be  reexamined 
here  as  if  it  were  the  sole  issue.  The  defendant's  counsel 
contend  that  the  monopolizing  of  a  business  that  can  be 
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conducted  with  safety  to  the  public  only  when  licensed  is 
a  legitimate  exercise  of  the  police  power  of  the  State,  and, 
to  support  this  legal  principle,  rely  upon  the  Slaughter- 
house cases,  83  U.  S.  (16  Wall.)  36,  and  other  decisions 
following  the  rule  there  announced.  In  the  leading  case,  an 
act  was  passed  by  the  legislature  of  Louisiana  locating  stock 
landings  and  stockyards  below  the  City  of  New  Orleans ; 
prohibiting  the  landing  or  slaughtering  of  animals  whose 
flesh  was  intended  for  food  within  certain  limits,  except  by 
a  corporation  thereby  created,  which  was  invested  with  sole 
power  to  erect  stock  landings,  stockyards,  and  slaughter- 
houses, and  compelled  to  permit  any  person  to  slaughter 
animals  therein ;  prescribing  the  charges  to  be  made  for 
each  animal  so  killed ;  providing  for  an  inspection  of  all 
animals  to  be  slaughtered  ;  and  closing  at  a  given  date  all 
other  stock  landings  and  slaughterhouses  within  the  in- 
hibited district.  The  Live  Stock  Dealers  &  Butchers*  Asso- 
ciation of  New  Orleans  and  others,  contending  that  the  act 
created  a  monopoly  that  deprived  them  of  their  right  to 
pursue  a  legitimate  employment,  instituted  suits  to  test  its 
constitutionality.  The  supreme  court  of  that  State  hav- 
ing decided  against  the  association  and  in  favor  of  the 
corporation,  the  cause  was  taken  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  where  it  was  held  by 
a  majority  that  the  grant  of  an  exclusive  privilege,  guarded 
by  proper  limitation  of  the  prices  to  be  charged,  and  im- 
posing on  the  corporation  the  duty  of  providing  ample 
convenience,  with  permission  to  all  owners  of  stock  to  land 
and  to  all  butchers  to  slaughter  at  those  places,  was  a 
police  regulation  for  the  health  and  comfort  of  the  people, 
within  the  power  of  the  state  legislature,  unaffected  by  the 
Constitution  of  the  United  States,  previous  to  the  adop- 
tion of  the  thirteenth  and  fourteenth  articles  of  amend- 
ment. The  landing,  inspecting,  and  slaughtering  of  ani- 
mals without  the  limits  of  the  City  of  New  Orleans  was 
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certainly  a  legitimate  exercise  of  the  police  power  of  the 
State,  regulating  the  place  where  the  business  should  be 
conducted :  City  of  Portland  v.  Meyer,  32  Or.  368  (52  Pac. 
21, 67  Am.  St.  Rep.  538).  Many  regard  the  flesh  of  animals 
suitable  for  food,  and  it  must  be  admitted  that  the  slaughter 
thereof  for  that  purpose  is  a  legitimate  business,  in  which 
any  citizen  is  entitled  to  engage  as  a  matter  of  common 
right.  Slaughterhouses,  however  well  cond  ucted  or  cleanly 
kept,  are  often  repulsive  to  the  senses,  but,  if  negligently 
managed,  they  become  filthy,  thereby  menacing  the  health 
of  the  public ;  in  either  case  rendering  the  business  sub- 
ject to  police  regulations.  Section  20  of  article  I  of  the 
constitution  of  this  State  is  as  follows :  "  No  law  shall  be 
passed  granting  to  any  citizen  or  class  of  citizens  privi- 
leges or  immunities  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens."  The  business  of  conducting 
a  slaughterhouse  being  legitimate,  the  persons  engaged 
therein  possess  a  common  right  to  pursue  it;  and  it  would 
seem  that  any  restriction  thereof,  by  legislative  interfer- 
ence, that  inevitably  and  materially  reduces  the  number 
of  persons  so  employed  or  who  may  desire  to  engage 
therein,  is  violative  of  their  property  rights. 

Under  a  constitution  like  ours,  any  lawful  business,  the 
management  of  which  might  be  injurious  to  the  public, 
may  be  regulated  so  as  to  limit  the  place  or  to  prescribe 
the  manner  in  which  it  shall  be  conducted,  provided  that 
in  doing  so  no  privileges  or  immunities  are  granted  to  any 
individual  or  class  of  persons  that  shall  not  equally  belong 
to  all  citizens  upon  the  same  terms.  The  monopoly  feature 
of  the  act  construed  in  the  Slaughterhouse  cases,  above 
cited,  appears  to  have  been  upheld  upon  the  assumption 
that,  though  the  place  of  conducting  the  business  was  pre- 
scribed, the  number  of  persons  engaged  therein  was  not 
diminished  or  even  limited,  for  Mr.  Justice  Miller,  in 
announcing  the  opinion  of  the  majority  of  the  court,  says : 
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'*  But  it  is  not  truethat  it  deprives  the  butchers  of  the  right 
to  exercise  their  trade,  or  imposes  upon  them  any  restric- 
tion incompatible  with  its  successful  pursuit,  or  [of]  fur- 
nishing the  people  of  the  city  with  the  necessary  daily 
supply  of  animal  food."  The  reason  assigned  for  the  crea- 
tion of  a  monopoly  in  that  case  is  much  impaired  by  the 
strong  dissenting  opinion  by  Mr.  Justice  Field,  who,  in 
his  vigorous  manner,  shows  its  manifest  injustice.  In 
Butchers^  Union  Co.  v.  Crescent  City,  111  U.  S.  746  (4 
Sup.  Ct.  652),  the  monopoly  thus  created  was  destroyed  by 
a  statute  passed  in  pursuance  of  an  amendment  to  the  Con- 
stitution of  Louisiana,  whereby  an  equal  privilege  was 
granted  to  another  corporation.  The  prior  recipient  of 
the  legislative  favor,  contending  that  its  grant  was  irre- 
pealable,  instituted  a  suit  to  prevent  its  rival  from  exer- 
cising the  power  attempted  to  be  delegated  ;  and,  the  cause 
having  been  carried  to  the  Supreme  Court  of  the  United 
States,  it  was  held  that  a  legislature  could  not  bargain 
away  its  inherent  right  to  exercise  police  power ;  Mr.  Jus- 
tice Miller  writing  the  opinion,  and  Mr.  Justice  Field 
concurring  therein,  upon  the  ground  that  the  monopoly 
feature  was  void  from  the  beginning.  The  rule  would  thus 
appear  to  be  settled  that,  unless  inhibited  by  its  organic 
law,  a  State  may  grant  an  exclusive  right  to  carry  on  a 
lawful  business ;  but,  under  a  constitution  like  ours,  we 
feel  satisfied  that  this  cannot  be  done. 

2.  It  is  contended  by  defendants'  counsel,  however,  that 
the  keeping  of  a  sailors'  boarding  house  is  an  illegal  bus- 
iness, which,  in  its  very  nature,  is  injurious  to  the  com- 
munity, and  the  legislative  assembly,  being  the  sole  judge 
of  the  decree  of  danger  to  which  the  public  is  exposed  from 
that  source,  vested  in  this  board  power  to  reject  any  ap- 
plication for  a  license  that  they  might  deem  advisable, 
thereby  authorizing  them  to  create  a  monopoly  thereof, 
and  hence  the  court  erred  in  commanding  the  defendants 
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to  issue  a  license  to  the  petitioners.  The  State,  in  its  sov- 
ereign capacity,  as  parens  patriae,  is  charged  with  the  duty 
of  guarding  the  interests  of  the  community  by  protecting 
the  lives,  preserving  the  health  and  morals,  and  promot- 
ing the  happiness  of  its  subjects;  and,  as  a  corollary 
thereto,  any  employment  that  tends  to  subvert  the  obliga- 
tion thus  imposed  may  be  regulated  or  prohibited  by  the 
legislative  assembly.  "And  where  an  occupation,"  says 
Judge  Cooley  in  his  work  on  Torts  (page  277),  "is  pecul- 
iarly susceptible  of  abuse,  it  may  be  proper  for  the  State 
to  surround  it  with  special  restrictions,  and  to  require 
those  who  propose  to  enter  upon  it  to  take  out  a  special 
license  and  give  security  for  good  behavior,  and  to  refuse 
altogether  to  issue  licenses  to  persons  of  known  bad  char- 
acter." It  is  the  danger  to  the  public  health,  peace,  or 
morals  which  is  imminent  or  reasonably  to  be  apprehended 
from  the  pursuit  of  any  calling  that  renders  the  regulation 
or  prohibition  thereof  by  the  State  an  exercise  of  its  police 
power  to  avert  the  threatened  peril.  The  degree  of  danger 
to  the  public  is  the  measure  of  the  remedy  Which  the  State 
may  adopt  to  mitigate  or  prevent  injury  to  its  citizens.  If 
the  employment  is  only  incidently  hurtful,  it  may  be  reg- 
ulated by  license ;  but,  if  it  is  necessarily  pernicious,  it 
may  be  entirely  prohibited.  However  partial  it  may  seem, 
the  State  can  create  a  monopoly  of  any  business  that  may 
lawfully  be  prohibited  by  it  on  the  grounds  of  public  policy, 
without  violating  any  constitutional  inhibition,  because  no 
person  possesses  an  inherent  right  to  engage  in  any  em- 
ployment, the  pursuit  of  which  is  necessarily  detrimental 
to  the  public.  Thus  in  Plumb  v.  Christie,  103  Ga.  686  (30 
S.  E.  759,  42  L.  R.  A.  181),  it  was  held  that  no  person  has 
a  property  right  to  sell  intoxicating  liquors,  and  that  the 
legislative  assembly  of  a  State,  by  virtue  of  its  police  power, 
has  authority  to  regulate  and  control  the  sale  thereof,  and 
may  create  a  monopoly  by  conferring  the  exclusive  privi- 
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lege  of  engaging  in  such  traffic  upon  a  body  corporate 
created  for  that  purpose.  In  that  case  the  right  to  create 
the  monopoly  was  based  upon  the  power  of  the  State  en- 
tirely to  prohibit  the  sale  of  intoxicating  liquors,  Mr.  Jus- 
tice Lewis  saying :  "  No  principle,  perhaps,  is  more  uni- 
versally recognized  by  the  courts  than  the  right  of  a  State, 
under  general  powers  reserved  and  granted  to  its  legisla- 
ture, to  regulate  and  control  the  traffic  in  any  commodity, 
the  use  of  which  may  endanger  either  the  public  health  or 
morals.  It  is  equally  well  established  that  the  sale  of  in- 
toxicating liquors  is  peculiarly,  on  account  of  the  evil 
effects  resulting  from  their  use,  subject  to  legislative  con- 
trol and  regulation.  To  such  an  extent  can  this  power  be 
exercised,  that  an  absolute  prohibition  of  the  sale  of  this 
commodity  throughout  the  State  can  be  accomplished  by 
an  act  of  its  legislature ;  and,  among  the  number  of  eases 
reviewing  such  legislation,  our  attention  has  never  been 
called  to  a  single  case  in  a  court  of  last  resort  where  the 
validity  and  constitutionality  of  such  an  act  has  not  been 
upheld.  If  this  power  is  conceded  to  a  legislature,  we  can 
see  no  possible  escape  from  the  conclusion  that  it  neces- 
sarily carries  with  it  the  right  to  regulate  the  exclusive  sale 
under  a  direct  supervision  of  the  government.''  Mr.  Tiede- 
man,  in  his  work  on  State  and  Federal  Control  of  Persons 
and  Property  (section  119),  in  speaking  of  the  character 
of  employment  that  is  subject  to  legislative  prohibition, 
says :  "  In  order  to  justify  a  restrictive  license,  the  business 
must  itself  be  of  such  a  nature  that  its  prosecution  will  do 
damage  to  the  public,  whatever  may  be  the  character  and 
qualifications  of  those  who  engage  in  it." 

In  view  of  these  preliminary  rules  on  the  subject,  if  it 
be  assumed  that  the  commissioners  for  licensing  sailors' 
boarding  houses  are  the  recipients  of  all  the  power  that 
the  legislative  assembly  could  possibly  delegate,  their 
right  to  restrict  the  management  of  the  business  must 
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rest  upon  the  determination  whether  or  not  the  keeping 
of  a  sailors'  boarding  house  is  in  itself  of  such  a  nature 
that  its  prosecution  will  necessarily  damage  the  public, 
whatever  may  be  the  character  or  qualification  of  those 
who  engage  in  it.  Chancellor  Kent,  in  his  Commentaries 
(volume  3, *176),in  speaking  of  seamen,  says:  "They  are 
usually  a  heedless,  ignorant,  audacious,  but  most  useful 
class  of  men,  exposed  to  constant  hardships,  perils,  and 
oppression.  From  the  nature  of  their  employment,  and 
their  *home  on  the  deep,Hhey  are  necessarily  excluded,  in 
a  great  degree,  from  the  benefits  of  civilization,  and  the 
comforts  and  charities  of  domestic  life.  Upon  their  own 
element  they  are  habitually  buffeted  by  winds  and  waves 
and  wrestling  with  tempests,  and  in  time  of  war  they  are 
exposed  to  the  still  fiercer  elements  of  human  passions. 
In  port  they  are  the  ready  and  dreadful  victims  of  tempta- 
tion, fraud,  and  vice."  The  testimony  tends  to  show  that, 
from  his  confinement  during  a  long  voyage,  the  common 
sailor,  tired  of  the  monotony  of  his  environments,  and 
anxious  for  a  change  of  scenery  and  companions,  fre- 
quently deserts  the  ship  on  the  first  opportunity.  His  en- 
forced abstemiousness  at  sea  often  nurses  an  appetite  for 
strong  drink  that  is  not  satisfied  by  moderate  imbibition 
on  shore,  and  his  state  of  inebriety  is  only  measured  by 
the  sum  of  money  he  possesses.  When  this  is  gone,  and 
he  desires  to  continue  his  revelry,  he  becomes  the  willing 
victim  of  the  agent  of  the  sailors*  boarding  house,  and 
mortgages  his  future  services  for  a  short  term  of  board 
and  lodging,  and  a  small  sum  of  money  to  gratify  his  pas- 
sions. When  the  advances  which  he  may  secure  on  ac- 
count of  wages  for  another  trip  are  nearly  exhausted  by 
exorbitant  charges  made  by  the  boarding  house  keeper, 
he  is  induced  by  the  latter  to  sign  a  contract  for  another 
voyage.  It  also  frequently  occurs  that  a  man  from  the 
rural  districts,  unaccustomed  to  the  sea,  on  his  first  visit 
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to  a  marine  port  determines  to  inspect  the  haunts  of  vice, 
and, after  a  protracted  debauch,  superinduced  by  drugged 
liquor  supplied  by  agents  of  a  sailors'  boarding  house, 
awakes  to  discover  that  he  is  on  board  a  ship  at  sea,  hav- 
ing signed  articles  as  an  "able  seaman/'  It  sometimes 
happens  that,  when  seaman  have  been  engaged  for  a  round 
trip,  it  may  be  discovered  upon  the  arrival  of  the  vessel  in 
a  foreign  port  that  the  anticipated  return  cargo  cannot  be 
immediately  secured  ;  and,  as  the  sailors  usually  have  some 
money  due  them  when  the  outward  voyage  is  terminated, 
and  their  wages  will  necessarily  continue  until  the  ship 
can  begin  to  load,  the  captain  or  other  agent,  in  the  inter- 
est of  the  owners,  and  to  diminish  the  expenses  incident 
to  the  delay,  seeks  the  manager  of  a  sailors'  boarding 
house,  and  persuades  him  to  induce  most  of  the  crew  to 
desert.  It  is  when  the  seamen  have  been  engaged  for  a 
round  trip,  and  the  ship  upon  arrival  can  obtain  immedi- 
ate dispatch,  or  when  the  vessel,  having  been  delayed  in 
port,  has  secured  a  cargo  and  engaged  seamen,  to  whom 
a  part  of  their  wages  has  been  advanced,  that  their  deser- 
tion seriously  affects  the  interests  of  the  shipowner.  Under 
these  conditions,  competition  in  the  sailors' boarding  house 
is  detrimental,  for,  when  a  vessel  upon  arrival  can  immedi- 
ately secure  a  return  cargo,  the  managers  of  these  houses, 
by  combining,  may  '*shanghai"  or  persuade  the  seamen 
engaged  for  a  round  trip  in  a  foreign  port  to  desert,  that, 
for  a  consideration,  they  may  be  furnished  to  another  ship : 
or  when  a  vessel,  after .  waiting,  secures  a  cargo  and  en- 
gages seamen  from  the  keeper  of  a  sailors'  boarding  house, 
his  rivals  at  that  port,  not  having  been  permitted  to  sup- 
ply the  men,  may  induce  them  to  desert,  for  the  same 
purpose ;  so  that  it  is  the  delays  and  expense  occasioned 
in  the  manner  stated  that  subject  the  managers  of  sailors' 
boarding  houses  to  much  merited  rebuke,  and  cause  the 
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shipowners  and  managers  to  desire  a  monopoly  in   the 
business. 

Notwithstanding  the  conditions  here  described  usually 
prevail  in  dealing  with  sailors  in  most  seaports,  the  evils 
depicted  depend,  not  upon  the  business  of  keeping  sailors' 
boarding  houses,  but  upon  the  character  of  the  men  con- 
ducting them.  It  is  possible  for  a  person  to  be  so  imbued 
with  a  fraternal  spirit,  and  so  actuated  by  an  earnest  de- 
sire to  aid  seamen,  that  he  could  keep  a  boarding  house 
for  them  where  they  would  have  a  home  surrounded  by 
every  influence  that  promotes  sobriety  and  encourages 
morality.  The  keeping  of  a  sailors'  boarding  house  is  not 
necessarily  like  the  selling  of  intoxicating  liquor  to  be  used 
as  a  beverage,  for  that  not  only  injures,  but  frequently 
makes  a  criminal,  of  the  consumer,  entailing  misfortune 
and  disgrace  on  his  family,  and  imposing  the  costs  of  his 
prosecution  and  the  expense  of  his  punishment  on  the 
State ;  and  whatever  the  character  of  the  vendor  of  alco- 
holic drinks,  or  however  well  regulated  his  saloon  or  drug 
store  may  be,  the  traflBc  necessarily  injures  the  public. 
Nor  is  the  business  sought  to  be  guided  by  the  act  in  ques- 
tion like  the  sale  of  powerful  narcotics,  to  be  employed  for 
other  than  purely  medicinal  purposes,  for  the  victim  ad- 
dicted to  their  excessive  use  is  thereby  rendered  a  phys- 
ical, mental,  and  moral  wreck,  and  his  lack  of  vigor,  intel- 
lectuality, and  probity  are  an  injury  to  himself,  a  loss  to 
his  family,  and  often  an  expense  to  the  State.  The  keep- 
ing of  a  sailors'  boarding  house  is,  in  our  opinion,  a  legiti- 
mate business,  in  the  performance  of  which  any  citizen 
may  engage  as  a  matter  of  common  right ;  and,  this  being 
so,  it  must  be  assumed  that  the  legislative  assembly,  hav- 
ing in  view  section  20  of  article  I  of  the  constitution  of 
the  State,  did  not  intend  to  restrict  the  business  by  limit- 
ing the  number  of  persons  who  may  engage  therein,  but, 
as  such  occupation  is  peculiarly  susceptible  of  abuse,  the 
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statute  attempts  to  correct  it  by  licensing  those  who  pos- 
sess the  prescribed  qu*\lifications  therefor,  and  who  will 
comply  with  the  provisions  of  the  act,  which  is  a  valid 
grant  of  power.  If  it  be  conceded,  hoyrever,  that  it  was  the 
intention  of  the  legislature  to  invest  the  board  of  commis- 
sioners for  licensing  sailors'  boarding  houses  with  authority 
to  reject  any  application  for  a  license  that  they  might  deem 
advisable,  without  considering  the  prescribed  qualifica- 
tions of  the  applicant  or  the  suitableness  of  his  accommoda- 
tions, the  business  sought  to  be  restricted  being  legitimate, 
so  much  of  the  act  as  attempts  to  confer  such  arbitrary 
power  is  in  violation  of  the  organic  law  of  the  State,  and 
therefore  void. 

It  will  be  remembered  that  the  board  promulgated  a  rule 
by  which  licenses  were  to  be  issued  to  the  keepers  of  sail- 
ors' boarding  houses  who  could  secure  recommendations 
from  persons  engaged  in  shipping  at  the  port  of  Portland. 
The  act  in  question  not  having  prescribed  any  regulation 
for  the  government  of  the  board,  or  to  aid  them  in  deter- 
mining the  qualifications  of  applicants  for  a  license,  or  the 
suitableness  of  their  accommodations  for  keeping  sailors, 
they  probably  had  authority  to  adopt  such  reasonable  rules 
as  they  deemed  suitable  and  necessary,  not  inconsistent 
with  the  provisions  of  the  act  or  contrary  to  the  constitu- 
tion of  the  State.  The  method  selected  by  them  to  deter- 
mine the  persons  who  should  receive  licenses  tends  to 
create  a  monopoly  of  the  business,  for  the  shippers,  by 
concerted  action,  could  secure  the  appointment  of  only 
one  person  or  firm,  thereby  excluding  all  competition. 
Whether  or  not  such  a  mode  of  issuing  licenses  would  ad- 
vance the  interests  of  shippers,  or  promote  the  public  good, 
it  is  not  necessary  to  inquire,  for  the  board  of  commission- 
ers for  licensing  sailors'  boarding  houses  can  exercise  no 
greater  power  than  was  possessed  by  the  legislative  as- 
sembly ;  and,  as  that  body  could  not  create  a  monopoly  of 
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a  legitimate  business  in  which  every  person  can  engage 
of  common  right,  a  fortiori,  its  creatures,  the  board,  are 
likewise  prohibited  from  doing  so.  It  is  possible  that  the 
petitioners  are  unwojthy  and  incompetent,  and  therefore 
not  entitled  to  a  license ;  but,  from  an  inspection  of  the  bill 
of  exceptions,  we  are  forced  to  the  conclusion  that  the  re- 
fusal was  based  upon  the  board's  desire  to  restrict  the  num- 
ber engaged  in  the  business,  and,  as  we  have  attempted  to 
show,  that  under  a  clause  of  our  organic  law  a  monopoly 

cannot  be  created  in  cases  of  this  kind,  it  follows  that  the 
judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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V, 
[74Pao.401,  75Pac.718.] 

Evidence  of  Agreement  as  to  Use  of  Irbigatino  Water. 

1.  The  evidence  shows  an  agreement  between  the  persons  who  enlarged  and 
extended  the  ditch  In  question  that  the  waters  of  both  the  sloughs  crossed  should 
be  carried  over  to  the  natural  stream  with  the  waters  of  the  ditch,  and  thereby 
become  available  for  the  use  of  the  plaintiffs,  who  lived  further  down. 

REVOC ABILITY  OF  EXECUTED  PAROL  LICENSE— ESTOPPEL. 

2.  A  parol  license  cannot  be  revoked  at  the  will  of  the  grantor  where  the 
grantee  has  been  induced  by  the  grantor  to  make  Investments  in  reliance  on  his 
rights  under  the  license,  and  will  be  materially  injured  by  the  change:  Moing  v. 
Rhea^  87  Or.  588,  distinguished.  This  case  illustrates  the  rule:  Plaintifib  having 
enlarged  and  improved  defendant's  irrigating  ditch  at  their  own  expense,  under 
an  agreement  that  they  should  have  certain  proportions  of  the  water  that  might 
flow  therein,  and  having,  in  reliance  on  such  agreement,  reduced  their  lands  to 
cultivation,  have  rights  in  the  ditch  and  its  water  that  defendant  cannot  arbitra- 
rily revoke. 

Appropriability  of  Water— Estoppel. 

8.  Where  the  owners  of  an  irrigating  ditch  which  flowed  into  a  slough  agreed 
with  plaintiffs,  for  a  consideration,  that  the  ditch  might  be  carried  across  the 
slough  and  beyond,  and  plaintiffs  have  the  water  thereof,  the  owners,  by  accepts 
ing  the  consideration,  estopped  themselves  from  claiming  that  the  water  in  the 
slough  was  not  such  as  could  be  appropriated. 

Appropriation  of  Water  Proportionately  to  Prior  Interests. 

4.  Where  several  persons  each  owned  a  certain  share  of  the  water  in  a  ditch, 
the  Joint  appropriation  being  originally  for  crops  and  stock,  but  subsequently 
some  of  the  owners  began  using  water  for  a  new  and  distinct  purpose,  claiming 
the  additional  water  in  proportion  to  their  respective  original  interests,  the  claim 
thus  made  measures  their  rights  as  between  thcm.selves, 
44  Ob. 13 
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Diversion  of  Water— Construction  of  Plbadino. 

5.  Where,  in  an  action  to  determine  plaintiff^'  rights  In  certain  waters  In  a 
slough,  plaintiff's  alleged  a  claim  to  such  waters  by  a  prior  appropriation,  and 
also  set  up  ftn  agreement  with  defendant,  under  which,  foraponsideratlon,  plain- 
tlflTs  extended  their  ditch  across  and  beyond  the  slough,  and  by  "mutual  consent 
and  agreement,  and  at  defendant's  request,  plain tifib  have  since  the  date  of  such 
agreement  used  such  ditch  in  common  from  the  place  where  it  crossed  the  slough, 
to  carry  and  convey  the  waters  thereof  down  to  the  point  where  the  ditofa 
emptied"  into  a  stream,  plaintiffs  have  fairly  claimed  the  slough  waters  both  by 
appropriation  and  by  contract. 

Idem. 

6.  The  complaint  herein,  fairly  construed,  alleges  a  claim  to  the  waters  of  the 
North  Powder  River  by  the  parties  hereto  by  appropriation  as  well  as  a  claim 
through  a  contract  between  the  plaintiff^  and  the  defendant. 

EIstoppel  to  Assert  Riparian  Rights. 

7.  Where  a  diversion  of  the  water  of  a  slough  situated  on  defendant's  land 
was  the  result  of  his  express  agreement  with  plaintiff^,  defendant  was  not  there- 
after entitled  to  claim  that  such  diversion  was  an  invasion  of  his  riparian  rights. 

From  Baker:   Robert  Eakin,  Judge. 

Suit  to  determine  conflicting  water  rights  by  J.  D.  Mc- 
Phee, James  Dalton,  and  P.  L.  Smith  against  L.  S.  Kelsey, 
resulting  in  a  decree  for  defendant,  from  which  this  ap- 
peal is  taken.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  Leroy 
Lomax  and  John  L.  Landy  with  an  oral  argument  by  Mr, 
Lomax. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  Thoa,  H,  Crawford, 

Mr.  Justice  Wolverton  delivered  the  opinion. 

1.  In  the  year  1888  the  defendant,  Kelsey,  and  O'Bryant, 
J.  D.  Wilson,  and  his  son  were  the  owners  of  a  ditch  which 
intersects  North  Powder  River  twenty  chains  south  of  the 
center  of  section  36,  township  6  south  of  range  38  east  of 
the  Willamette  Meridian,  and  runs  in  a  southeasterly  direc- 
tion nearly  seven-eighths  of  a  mile  to  the  dividing  line  be- 
tween the  lands  of  defendant  and  one  Hutchinson;  thence 
south  on  such  line  about  one-half  mile  to  an  intersection 
with  a  swale  or  slough  known  as  the  "  Hutchinson  Slough," 
which  had  its  outlet  into  the  Warm  Spring  Branch  a  half 
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mile  or  more  to  the  east.  As  nearly  as  we  are  able  to  as- 
certain, the  respective  interests  of  the  parties  in  such  ditch 
were  as  follows:  O' Bryant,  one-sixth,  and  the  other  three 
each  a  third  in  the  remainder.  Two  gates  or  taps  had  been 
provided  by  which  water  could  be  diverted  therefrom  for 
use,  one  aboilt  a  fourth  of  a  mile  from  its  source  and  the 
other  a  mile.  O'Bryant  and  the  Wilsons  diverted  the  water 
for  their  use  from  the  second  gate,  and  the  defendant  used 
from  the  ditch  running  south  from  there.  During  the  year 
the  plaintiffs  McPhee  and  Smith,  together  with  William 
Tanner  and  James  York,  entered  into  an  arrangement 
with  Kelsey,  to  which  the  Wilsons  assented,  whereby  they 
were  to  enlarge  the  ditch  to  double  its  capacity,  and  ex- 
tend it  south  across  the  second  Hutchinson  slough  to  an 
intersection  with  the  Warm  Spring  Branch,  and  were  to 
have  certain  interests  in  the  ditch  and  the  appropriation 
of  water  from  North  Powder  River  through  it ;  such  par- 
ties, except  York,  being  the  owners  of  land  some  two  miles 
or  more  to  the  east,  susceptible  of  irrigation  from  the 
Warm  Spring  Branch.  The  ditch,  which  was  originally 
four  feet  in  width,  was  to  be  enlarged  to  eight  feet,  as  far 
at  least  as  the  tirst  gate,  known  as  the  **  Davis  Tap,"  and 
from  there  on  to  be  of  such  capacity  as  would  carry  the 
volume  admitted  at  its  source  after  enlargement.  The  wit- 
nesses were  not  as  definite  in  their  testimony  concerning 
the  agreement  respecting  the  dimensions  of  the  enlarge- 
ment and  the  extent  thereof  as  they  might  have  been,  and 
there  is  some  controversy  and  contradiction  among  them. 
We  think,  however,  the  above  statement  of  the  terms  of 
the  agreement  for  enlargement  and  the  extension  of  the 
ditch  is  reasonably  deducible  from  the  entire  evidence. 
There  is  also  a  serious  dispute  as  to  whether  McPhee, 
Smith,  and  others  fully  performed  their  agreement  in  mak- 
ing the  enlargement ;  but  a  careful  survey  of  the  testimony 
has  impressed  us  that  they  completed  the  work  undertaken, 
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at  least  in  substance.  In  reality,  York  was  interested  in 
behalf  of  the  defendant,  and  although,  by  the  agreement, 
he  was  nominally  to  acquire  an  interest  in  the  ditch  and 
the  water  to  be  conveyed  therein  after  enlargement,  such 
interest  was  to  and  did  inure  to  the  benefit  of  the  defend- 
ant. It  does  not  appear  that  York  owned  any  land,  or  that 
he  had  any  use  for  the  water  to  be  appropriated,  and  yet  it 
seems  that  he  employed  other  parties  to  do  the  work,  and 
that  the  defendent  reimbursed  him  for  the  outlay,  or  per- 
haps paid  such  parties  directly  and  took  over  York's  inter- 
est to  himself  at  once,  so  that  to  all  intents  and  purposes 
the  defendant  became  a  joint  owner  in  the  rights  acquired 
by  the  enlargement  with  McPhee,  Smith,  and  Tanner. 

There  is  also  another  dispute  as  to  the  extent  and  nature 
of  the  interest  these  parties  were  to  acquire  in  the  ditch 
by  the  enlargement.  The  defendant  insists  that  such  in- 
terest was  to  be  subject  and  subordinate  to  the  rights  which 
he,  O'Bryant,  and  the  Wilsons  possessed  in  the  original 
ditch  and  appropriation — in  other  words,  that  each  was  to 
have  a  fourth  interest  in  the  enlargement  only ;  and  in 
this  he  is  supported  by  the  clear  preponderance  of  the  tes- 
timony. He  seems  to  concede  that  under  the  agreement 
with  McPhee  and  others,  as  he  interprets  it,  if  they  had 
complied  with  their  undertaking  by  full  performance,  each 
would  have  acquired  a  "six-inch  space,"  to  use  his  term, 
in  the  ditch,  subject,  of  course,  to  the  original  appropria- 
tion. But  the  real  agreement  gave  them  each  a  foot  of 
space,  or,  together,  a  one-half  interest  in  the  ditch,  but 
subordinate  to  such  original  appropriation.  Considered  as 
a  whole,  they  thus  acquired  each  a  one-eighth  interest  in 
the  ditch,  subject  to  the  limitations  indicated,  and  the  de- 
fendant acquired  the  interest  nominally  accorded  to  York. 
We  come  the  more  readily  to  this  conclusion  because  of 
the  fact  that  defendant  has  treated  the  York  interest  as  a 
foot  or  eighth  interest  in  the  ditch,  and  has  transferred  it 
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to  Neill.  True,  he  claims  that  Neill  made  an  additional 
enlargement,  and  acquired  his  interest  by  that  means,  but, 
besides  doing  work  upon  the  ditch,  Neill  paid  him  IliiS, 
which  constituted  the  consideration  for  the  transfer  of  such 
interest.  The  dealing  was  especially  with  reference  to  the 
additional  interest  that  defendant  acquired  through  York. 
Through  the  extension  of  the  ditch  made  by  McPhee  and 
others  across  the  second  Hutchinson  slough,  the  water 
thereof  was  taken  up  and  carried  into  the.  Warm  Spring 
Branch  some  distance  above  where  it  was  accustomed  to 
flow.  Under  the  agreement,  it  was  the  clear  intention  of 
the  parties  concerned  that  the  water  of  the  slough  should 
inure  to  their  benefit.  This  is  manifest  not  only  from  the 
declarations  of  the  defendant  made  at  the  time,  but  from 
his  subsequent  acts  with  reference  thereto.  He  claims  that 
he  diverted  and  appropriated  the  water  of  the  slough  prior 
to  such  agreement,  and  there  is  evidence  of  his  having  cut 
some  ditches,  two  in  number,  perhaps,  and  turned  some 
of  the  water  out  upon  his  land.  This  was  prior,  however, 
to  the  time  of  entering  into  the  agreement,  since  when  he 
has  not  continued  the  diversion,  and  made  none  other  until 
he  dammed  up  and  cut  the  ditch  extension  in  August  last, 
an  act  of  which  the  plaintiffs  complain  in  part. 

He  claimed  at  the  time  of  the  agreement  to  have  ac- 
quired plenty  of  water  through  the  ditch  from  North 
Powder,  and  that  he  did  not  care  or  have  any  use  for  such 
as  was  accustomed  to  flow  in  the  slough.  The  original 
ditch  was  constructed  across  the  first  slough  for  the  pur- 
pose qf  diverting  the  water  from  it  into  the  second,  and 
thence  allow  it  to  escape  into  the  Warm  Spring  Branch,  so 
that  defendant  could  cultivate  the  bed  of  the  first  slough 
below.  When,  therefore,  the  enlargement  was  completed, 
and  the  ditch  carried  through  to  the  Warm  Spring  Branch, 
it  inured  to  the  benefit  of  McPhee  and  others,  the  defend- 
ant acquiring  an  interest  with  them  through  York,  which 
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interest  has  subsequently  gone  to  Neill.  Such  was  the 
status  of  the  case,  as  fairly  deducible  from  the  evidence, 
after  the  change  in  the  original  ditch  owned  by  defend- 
ant, 0*Bryant,  and  others.  The  defendant  has  since  suc- 
ceeded to  the  interest  of  O^Bryant  and  the  younger  Wilson, 
and  some  one  else  not  definitely  shown  has  acquired  that 
of  the  elder  Wilson.  The  plaintiff  Smith  is  still  the  owner 
of  his  interest  intact,  and  Dalton  has  succeeded  to  the  en- 
tire interest  of  Tanner,  and  to  McPhee's  diversion  from 
North  Powder  River,  but  not  to  the  water  of  Hutchinson 
Slough.  Defendant's  original  appropriation  of  water  from 
North  Powder  River  and  the  enlarged  appropriation  there- 
from and  that  from  Hutchinson  Slough  were  for  domestic, 
stock,  and  irrigating  purposes ;  that  is,  for  the  irrigation  of 
timothy  and  wild  grasses  used  for  making  hay,  and  crops 
of  cereals,  such  as  wheat,  oats,  barley,  and  the  like.  Water 
was  required  for  such  irrigation  as  late  as  the  early  part  of 
July,  after  which  time  no  use  was  made  of  it  except  such 
as  was  needed  by  the  parties  concerned  for  domestic  and 
stock  purposes,  which  was  inconsiderable  as  compared  with 
the  whole.  Such  is,  therefore,  the  measure  of  the  original 
appropriation  in  which  the  defendant  and  the  elder  Wil- 
son^s  successor  have  the  first  right  to  the  extent  of  one-half 
of  the  capacity  of  the  ditch,  and  the  plaintiffs  and  Neill 
the  exclusive  right  to  the  other  half,  but  in  subordination 
to  the  right  just  defined. 

It  transpires,  howe\'er,  that  a  new  industry  has  subse- 
quently developed,  requiring  a  much  later  use  of  the  water 
— that  of  the  culture  of  alfalfa,  used  for  hay,  from  .which 
two  and  three  crops  are  taken  during  the  season.  Irriga- 
tion is  required  for  the  second  crop  in  the  latter  part  of 
July  or  the  first  of  August,  and  for  the  third  still  later. 
It  appears  that  the  plaintiffs  McPhee  and  Dalton  have 
engaged  largely  in  growing  alfalfa,  McPhee  having  sown 
thereto  some  thirteen  acres  and  Dalton  about  180.    As  to 
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Smith,  it  is  not  directly  in  evidence  that  he  has  sown  any 
of  his  land  to  alfalfa,  but  it  does  appear  that  he  was  using 
the  water  up  to  about  the  time  when  it  was  turned  out  by 
the  defendant,  August  7, 1902.  The  defendant  has  reduced 
about  200  acres  to  alfalfa  culture.  For  the  ordinary  crops 
there  has  always  been  sufficient  water  in  North  Powder 
River  for  all  purposes.  After  the  1st  of  July,  however,  the 
supply  becomes  limited,  and  it  seems  that  in  the  season 
of  1902  there  was  insufficient  to  meet  the  demands  of  all 
parties  to  this  litigation  for  their  stock  and  alfalfa.  The 
defendant,  claiming  the  whole  of  the  water  that  he  was 
enabled  to  get  into  the  head  of  the  ditch,  which  was  prop- 
ably  less  than  half  the  capacity  thereof,  diverted  it  on 
August  1st  from  the  ditch  above  the  Hutchinson  Slough, 
and,  claiming  the  slough  water  also,  diverted  it  at  the  same 
time  at  a  point  in  the  extension  south  of  the  second  slough, 
whereupon  this  suit  was  instituted  to  enjoin  him  from 
continuing  the  diversion  and  to  determine  the  rights  of 
the  respective  parties  in  the  premises.  The  water  from 
the  slough  was  turned  out  upon  defendant's  pasture  lands, 
but  the  other  the  defendant  claims  was  utilized  for  irri- 
gating his  alfalfa  crop.  W.e  are  now  to  deduce  from  these 
conditions  the  legal  status  of  the  respective  parties  plain- 
tiff and  defendant. 

2.  It  is  first  contended  by  defendant  that  plaintiffs  could 
acquire  no  easement  in  the  ditch  through  verbal  agree- 
ment, and  therefore  whatever  rights  they  obtained  by  rea- 
son of  such  agreement  and  the  enlargement  of  the  ditch 
in  pursuance  thereof  constituted  a  mere  license,  revocable 
at  his  pleasure.  In  this  case,  however,  the  plaintiffs  were 
induced  by  defendant  to  expend  their  means  and  labor  in 
enlarging  and  extending  the  ditch,  and  have  since,  in  reli- 
ance upon  their  supposed  rights  thus  acquired,  reduced 
their  land  to  cultivation  and  employed  the  water  thereon. 
By  such  acts  the  defendant  is  estopped  from  retracting  or 
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revoking  whatever  license  or  easement  the  plaintiffs  thus 
acquired  to  flow  water  in  the  ditch,  he  being  unable  to 
place  them  in  statu  quo.  Such  a  revocation,  would  work  an 
inequality  and  injustice  that  the  law  will  not  tolerate :  Mc- 
Broom  v.  Thompson,  25  Or.  559  (37  Pac.  57,  42  Am.  St.  Rep. 
806);  Garrett  v.  Bishop,  27  Or.  349  (41  Pac.  10);  North 
Powder  Milling  Co.y,  Coughanour^  34  Or.  10  (54  Pac.  223); 
Bowman  v.  Bowman,  35  Or.  279  (57  Pac.  546).  The  work 
was  not  performed  through  the  mere  passivity  of  the  de- 
fendant, but  through  his  inducement  and  positive  agree- 
ment for  a  consideration  and  benefit  inuring  to  him ;  and 
after  receiving  the  benefit  he  could  not  be  heard  to  deny 
the  plaintiffs  the  advantage  of  their  diversion  secured 
through  the  verbal  agreement  and  their  compliance  there- 
with. The  case  therefore  does  not  fall  within  the  doctrine 
of  Lavery  v.  Arnold,  36  Or.  84  (57  Pac.  906,  58  Pac.  524); 
Hallock  V.  Suitor,  37  Or.  9  (60  Pac.  384);  and  Swing  v.  Rhea, 
37  Or.  583  (62  Pac.  790,  52  L.  R.  A.  140,  82  Am.  St.  Rep. 
783),  as  defendant's  counsel  contend.  This  is  also  con- 
clusive of  whatever  riparian  rights  the  defendant  may 
have  or  claim  upon  the  North  Powder  River. 

3.  The  next  contention  of  defendant  is  that  the  water 
of  Hutchinson  Slough  was  not  susceptible  of  appropriation 
for  two  reasons:  (1)  Because  the  slough  is  not  a  natural 
stream  or  water  course ;  and  (2)  because  the  water  is  merely 
waste  or  surplus  water  that  has  been  allowed  to  percolate 
and  otherwise  to  flow  into  the  drainage  course  from  irri- 
gation by  parties  above,  whereas  naturally  no  water  was 
accustomed  to  or  would  flow  therein,  and  that  the  person 
upon  whose  land  such  water  accumulates  may  do  as  he 
pleases  with  it — either  to  cast  it  upon  his  neighbor  or  use 
it  for  his  own  purposes.  Neither  of  these  reasons  can  avail 
the  defendant,  however,  under  the  conditions  here  present. 
He  has,  by  direct  agreement,  disposed  of  the  water  of  the 
slough,  and  for  a  good  consideration  waived  for  the  benefit 
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of  the  plaintiffs  all  his  rights  thereto.  It  can  make  no 
difference  whether  the  slough  was  a  natural  stream  or 
water  course  or  a  mere  conduit  for  the  surface  water  to  pass 
into  the  Warm  Spring  Branch,  and  he  cannot  recall  any 
rights  he  may  formerly  have  had,  to  the  present  detriment 
of  the  plaintiffs. 

4.  Now,  as  to  the  respective  rights  of  the  parties  to  this 
controversy,  our  conclusion  is  that  as  between  them  there 
has  been  an  appropriation  of  the  water  of  North  Powder 
River,  diverted  by  means  of  the  ditch,  which  is  new  and 
distinct  from  the  appropriation  originally  contemplated 
and  made,  and  which  was  not  in  the  minds  of  the  parties 
when  the  agreement  heretofore  discussed  was  entered  into, 
namely,  an  appropriation  of  such  water  for  the  culture  of 
alfalfa.  It  is  so  well  settled  as  to  have  become  almost  ax- 
iomatic that  the  rights  of  an  appropriator  are  confined  to 
his  specific  or  particular  needs.  Using  the  language  of 
Mr.  Justice  Lord  in  Simmons  v.  Winters^  21  Or.  35  (27 
Pac.  7,  28  Am.  St.  Rep.  727),  ''The  amount  of  water  ap- 
propriated must  be  restricted  to  the  quantity  needed  for 
such  purpose."  See,  also,  Wimer  v.  Simmons^  27  Or.  1  (39 
Pac.  t),  50  Am.  St.  Rep.  685);  Nevada  Ditch  Co.  v.  Bennett, 
30  Or.  59,  91  (45  Pac.  472,  60  Am.  St.  Rep.  777).  It  is 
also  a  well-authenticated  principle  that  appropriations  may 
be  measured  by  the  period  or  time  of  use,  as  well  as  by  the 
quantity  employed.  This  finds  illustration  in  the  opinion 
of  Mr.  Chief  Justice  Hawley  in  Barnes  v.  Sahron,  10  Nev. 
217,  245,  wherein  he  says:  **If  the  first  appropriator  only 
appropriates  a  part  of  the  waters  of  the  stream  for  a  cer- 
tain period  of  time,  any  other  person  or  persons  may  not 
only  appropriate  a  part  or  the  whole  of  the  residue,  and 
acquire  a  right  thereto  as  perfect  as  the  first  appropriator, 
but  may  also  acquire  a  right  to  the  quantity  of  water  used 
by  the  first  appropriator  at  such  times  as  not  needed  or 
used  by  him."    See,  also.  Black's  Pomeroy,  Water  Rights, 
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§  91 ;  Kinney,  Irr.  §§  177, 178 ;  Long,  Irr.  §  61 ;  Smith  v. 
O'Hara,  43  Cal.  371 ;  Santa  Paula  Water  Works  v.  Peralta, 
113  Cal.  38  (45  Pac.  168). 

We  are  justified  in  premising  that  the  plaintiffs  and  the 
defendant  began  the  use  of  water  for  the  irrigation  of 
alfalfa  about  the  same  time,  and  developed  the  product  as 
their  circumstances  would  permit  or  the  occasion  de- 
manded concurrently  in  point  of  time.  They  have  thus 
jointly  made  a  new  and  additional  appropriation,  which 
is,  by  nature,  distinct  and  separate  from  the  original  one, 
and  the  enlargement  thereof  affected  by  the  agreement. 
The  plaintiffs,  however,  in  making  their  appropriation, 
have  claimed  to  make  it  in  proportion  to  the  interest  each 
asserted  that  he  owned  in  the  ditch — that  is,  on  the  basis 
of  a  one-eighth  interest  in  the  whole  to  each  of  the  four 
individuals  engaged  in  the  enlargement — and  the  extent 
of  their  right  has  therefore  become  fixed  by  the  manner 
of  their  claim.  The  correlative  interests  of  the  parties  in 
the  appropriations  are  therefore  as  follows :  As  regards  the 
first  appropriation,  augmented  by  consideration  of  the 
agreement,  the  defendant  and  the  successor  to  the  interest 
of  the  elder  Wilson  have  the  first  and  superior  right  to  a 
quantity  of  water  which  would  fill  the  ditch  as  now  en- 
larged to  one-half  its  capacity.  Of  the  surplus  above  such 
one-half  the  plaintiff  Dalton  is  entitled  to  a  one-half  and 
Smith  to  a  fourth.  In  the  new  or  additional  appropria- 
tion of  the  water  diverted  by  the  ditch  the  defendant  is 
entitled  to  one-half  of  the  water  diverted,  diminished  by 
such  rights  as  the  elder  Wilson's  successor  may  have  ac- 
quired thereto,  the  plaintiff  Dalton  to  one-fourth,  and 
Smith  to  one-eighth,  for  use  in  their  alfalfa  culture,  after 
the  first  crop.  The  right  to  the  use  of  the  water  in  Hutch- 
inson Slough  belongs  to  McPhee,  Dalton,  and  Smith.  Neill 
possibly  has  an  interest  therein,  but  we  cannot  adjudicate 
as  to  persons  not  parties  to  the  record,  nor  can  we  under- 
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take  to  determine  whether  the  water  of  North  Powder  River 
was  subject  to  appropriation  as  it  may  concern  any  one 
not  a  party  hereto.  We  are  only  to  settle  the  dispute  as 
between  the  present  litigants.  The  evidence  has  been  too 
meager  to  determine  as  to  the  quantity  of  water  diverted 
or  appropriated  in  either  the  first  or  the  enlarged  appro- 
priation,  or  in  the  new  and  additional  appropriation,  but 
it  will  suffice  to  apportion  the  appropriations  according 
to  the  several  interests  of  the  parties  litigant  concerned 
as  herein  designated  and  determined.  This  adjustment 
seems  to  us  to  be  equitable  and  just  between  the  parties, 
and  will  work  no  injury  to  any  one.  We  are  impressed 
that  persons  often  use  more  water  in  irrigation  than  is 
necessary  by  a  systematic,  careful,  and  economical  appli- 
cation of  it,  and  that,  if  the  water  flowing  into  this  ditch 
is  so  employed,  there  will  be  sufficient  to  supply  the  rea- 
sonable needs  of  all  these  parties. 

The  decree  of  the  trial  court  will  therefore  be  reversed, 
and  one  here  entered  in  accordance  with  this  opinion,  en- 
joining the  defendant  from  the  diversion  of  any  water 
except  such  as  he  is  entitled  to.  Reversed. 


On  Motion  for  Rehearing. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

A  petition  and  supplementary  petition  for  rehearing 
have  been  filed  herein.  To  these  an  answer  has  been  in- 
terposed,and  a  reply  made  to  the  answer.  By  these  docu- 
ments, which  are  voluminous  and  searching^,  the  case  has 
been  ably  and  exhaustively  presented  by  both  sides  upon 
the  questions  as  to  which  a  rehearing  is  sought.  The  main 
contention  centers  about  the  pleadings,  and  is  whether  the 
court,  in  its  opinion,  has  transcended  their  scope,  and 
decided  the  cause  upon  issues  not  contained  therein. 
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5.  First,  as  it  respects  Hutchinson  Slough,  it  is  insisted 
that  plaintiff's  entire  claim  to  the  waters  thereof  was  by 
right  of  a  prior  appropriation,  and  that  no  claim  was  made 
thereto  in  the  complaint  by  virtue  of  the  contract  of  1888. 
It  is  true  that  plaintiffs  set  up  that  they  were  entitled  to 
the  waters  of  Hutchinson  Slough  by  right  of  prior  appro- 
priation. But  this  is  not  all.  In  the  same  cause  of  suit — 
for  the  complaint  purports  to  contain  but  one — they  set 
up  the  agreement  of  1888,  and  allege  that  with  the  consent 
and  agreement  of  the  defendant  Kelsey ,  they  extended  the 
ditch  across  Hutchinson  Slough,  and  continued  on  and 
intersected  the  Warm  Spring  Branch.  And,  again,  '*that 
by  mutual  consent  and  agreement,  and  at  the  request  and 
with  the  consent  of  the  said  defendant  Kelsey,  the  plain- 
tiffs have  since  the  year  1888  used  the  said  Dalton,  Smith, 
and  Kelsey  ditch  in  common  from  the  place  where  the 
same  crosses  the  said  Hutchinson  Slough  to  carry  and 
convey  the  waters  of  said  slough  on  down  to  the  said 
point  where  the  same  is  emptied  into  said  Warm  Spring 
Branch."  Without  further  detail,  we  are  firmly  impressed 
that  the  findings  of  the  court  are  within  the  scope  of  the 
complaint,  in  view  of  the  manner  in  which  it  is  drafted 
and  these  allegations. 

6.  It  is  next  insisted  that  under  the  complaint  the  plain- 
tiffs claim  the  water  from  North  Powder  River  entirely  by 
virtue  of  the  contract  with  defendant  of  1888,  and  not  by 
prior  appropriation.  But,  as  we  read  the  complaint,  the 
very  gist  of  it  respecting  these  waters  is  that  plaintiffs 
acquired  such  as  they  claim  by  prior  appropriation.  After 
reciting  that  plaintiffs  and  their  predecessors  entered  into 
the  contract  of  1888,  they  allege  that  "said  plaintiffs  and 
their  predecessors  and  said  defendant  by  means  of  said 
ditch  took  out  and  appropriated  for  irrigation  and  bene- 
ficial purposes  1,600  inches  of  water,  miners*  measure, 
under  six-inch  pressure,'' and  then  it  is  shown  how  much 
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each  of  the  respective  parties  appropriated.  Now,  as  we 
said  in  the  main  opinion,  there  was  a  new  appropriation 
made,  not  in  the  minds  of  the  contracting  parties  when  the 
agreement  was  entered  into.  The  diversion  from  North 
Powder  River,  however,  was  made  through  the  ditch  in 
which  all  these  parties  had  a  joini  interest,  acquired  by 
reason  of  the  agreement.  Under  these  conditions,  the 
several  parties  made  their  respective  appropriations  for 
the  irrigation  of  the  second  and  third  crops  of  alfalfa.  The 
agreement  made  it  possible  for  such  appropriations  to  fol- 
low, and  we  think  the  complaint  covers  the  issue.  True, 
the  answer  sets  up  a  very  different  agreement  from  the 
one  alleged  in  the  complaint,  but  the  evidence  does  not 
support  the  defendant's  contention  in  that  regard. 

7.  The  further  idea  is  advanced  that  defendant's  ripa- 
rian rights  are  being  invaded.  But  this  cannot  avail  him 
when  the  diversion  is  the  result  of  an  express  agreement 
upon  his  part. 

The  petition  for  rehearing  will  be  denied. 

Rbhbarinq  Dsnibd. 


Argaed  2  December,  decided  28  December,  1906. 

WAIiKSB  V.  HABOIiD. 

[74  Pao.705.J 

SUFFICIBNCY  OF  PlKADINO  IN  THE  ABSENCE  OF  A  DRMURREB. 

1.  Pleadings  unobjected  to  until  after  trial  will  be  more  liberally  construed 
than  when  tested  by  demurrer  before  the  hearing;— thus,  an  answer  in  a  creditor's 
suit  to  set  aside  certain  conveyances  as  fraudulent,  alleging  in  general  terms  that 
the  grantee  assumed  and  paid  certain  mortgage  debts  that  were  liens  on  the  land 
will  be  sufficient  after  decree,  since  the  details  of  the  defense  may  foirly  be  implied 
from  what  is  stated. 

Evidence  Considered. 

2.  The  evidence  shows  that  the  grantor  of  the  property  in  question  was  in- 
debted to  his  mother-in-law  at  the  time  of  the  transfer  to  the  extent  of  only  $400, 
and  not  91,200,  as  he  claims. 

Declarations  Made  After  a  Conveyance  as  Evidence  of  Fraud. 

8.  Where  the  evidence  shows  a  dishonest  combination  between  the  parties  to 
a  conveyance,  the  declarations  and  admissions  of  the  grantor  made  after  the  exe- 
cutiou  of  the  deed  are  admissible  against  the  grantee  to  prove  a  fraudulent  int«nt. 
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Fraudulent  Convbyance  to  Wife— Burden  of  Proof. 

4.  In  a  suit  by  a  creditor  to  set  asideaonnyeyance  by  an  insolvent  to  his  wife, 
the  wife  has  the  burden  of  proving  that  she  is  an  innocent  purchaser  for  a  valu- 
able consideration. 

Fraudulent  Conveyance  — Showing  Consideration.  ' 

6.  Where  a  conveyance  of  land  by  an  insolvent  to  a  relative  or  member  of  his 
family  Is  attacked  by  creditors,  the  grantee  should  be  required  to  show  dearly  the 
amount  and  details  of  the  consideration,  and  under  that  rule  the  grantee  in  this 
case  has  proved  ax^onsideration  of  only  four  hundred  dollars. 

Liabilities  Enforceable  Against  Homesteads. 

6.  B.  &  C.  Com  p.  ^  221,  providing  that  the  homestead  of  any  fiEimily  shall  be  ex- 
empt from  Judicial  sale  for  the  satisfaction  of  any  liability  subsequently  contracted 
prohibits  a  homestead  exemption  for  a  liability  created  prior  to  the  passage  of 
such  act. 

F'rom  Linn :  Reuben  P.  Boise,  Judge. 

This  is  a  suit  by  T.  F.  Walker  against  G.  F.  Harold  and 
wife  to  set  aside  a  deed.  The  facts  are  that  on  March  15, 
1889,  the  defendant  G.  F.  Harold  was  the  owner  of  240  j 

acres  of  land  in  Linn  County,  at  which  time  he  gave  his 
promissory  note  to  W.  P.  Kaiser  for  1200,  payable  in  five 
months,  with  interest.  Thereafter  he  incumbered  the 
premises  by  executing  mortgages  thereon  to  Henry  Keene, 
Ellen  Caldwell,  and  Parmelia  Howard  for  1600,  $800,  and 
$1,200,  respectively,  and  on  January  5, 1892,  conveyed  the 
land  to  his  wife,  the  defendant  Sarah  Harold.  Only  a  part 
of  the  note  having  been  paid,  Kaiser  commenced  an  action 
thereon  in  the  circuit  court  for  Marion  County,  and  on 
October  8,  1894,  secured  a  judgment  against  Harold  for 
$200,  with  interest  from  July  12,  1891,  at  8  per  cent  per 
annum  until  paid,  $25  attorney's  fees,  and  $14.50  costs 
and  disbursements.  The  judgment  was  assigned  to  plain- 
tiff, and,  an  execution  having  been  issued  thereon  and  re- 
turned nidla  bona,  this  suit  was  instituted,  the  complaint 
stating  that  the  deed  given  to  Mrs.  Harold  was  executed 
without  consideration,  and  with  intent  to  hinder,  delay, 
and  defraud  her  husband's  creditors ;  that  it  was  accepted 
by  her  with  knowledge  of  such  intent;  and  that,  upon  its 
execution,  Harold  became,  ever  since  has  been,  and  now 
is,  insolvent.    Mrs.  Harold  alone  answering,  denied  the 


Dec,  1903.]  Walker  v.  Harold.  207 

material  allegations  of  the  complaint,  and  averred  that 
when  she  secured  the  deed  the  land  was  incumbered,  as 
hereinbefore  stated,  and  that,  in  addition  to  the  mortgage 
debts,  her  husband  owed  Parmelia  Howard  |400,  which 
several  sums  she  assumed  and  agreed  to  pay ;  that,  in  pur- 
suance thereof,  she  discharged  the  mortgages  given  to 
Keene  and  to  Mrs.  Howard,  and  also  paid  the  latter  the 
sum  so  due  her,  and  the  interest  on  the  Caldwell  mortgage, 
which  sums  she  advanced  in  good  faith,  paying  a  valuable 
consideration  for  the  land,  and  receiving  the  deed  therefor 
without  notice  or  knowledge  of  any  fraudulent  intent  on 
the  part  of  her  husband.  The  allegations  of  new  matter 
in  the  answer  were  denied  in  the  reply,  and,  a  trial  being 
had,  it  resulted  in  a  decree  dismissing  the  suit,  and  plain- 
tiff appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Harry  J,  Bigger. 

For  respondents  there  was  a  brief  over  the  name  of 
Weatherford  &  Wyatt^  with  an  oral  argument  by  Mr,  J,  R. 
WyatL 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

1.  It  is  contended  by  plaintiff's  counsel  that  the  answer 
not  having  alleged  that  the  mortgages  referred  to  were  exe- 
cuted to  evidence  bona  fide  debts  or  were  duly  recorded, 
or  averred  when  or  how  she  paid  the  sums  so  claimed,  or 
stated  that  such  payments  were  made  from  her  separate 
estate  without  notice  or  knowledge  of  any  fraudulent  in- 
tent on  the  part  of  her  husband,  her  pleading  fails  to  allege 
facts  sufficient  to  constitute  a  defense,  and  hence  the  court 
erred  in  dismissing  the  suit.  No  demurrer  was  interposed 
to  the  answer,  in  the  absence  of  which  its  averments  should 
be  liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties:  B.  &  C.  Comp.  §  85;  Fowler  v.  P/w- 
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nix  Ins,  Co.  35  Or.  559  (57  Pac.  421);  Cederaon  v.  Oregon 
Nav.  Co.  38  Or.  343  (62  Pac.  637, 63  Pac.  763);  West  v.  Eley, 
39  Or.  461  (65  Pac.  798).  The  answer  states  facts  from 
which  the  defense  relied  upon  might  reasonably  be  im- 
plied, and,  its  sufficiency  not  having  been  formally  chal- 
lenged, every  intendment  in  its  favor  will  be  invoked,  and 
the  evidence  introduced  will  be  examined  to  determine 
whether  or  not  it  sustains  the  theory  adopted  by  the  parties 
and  pursued  by  the  trial  court.  No  testimony  was  offered 
by  either  party  to  establish  or  disprove  the  validity  of  the 
Keene  and  Caldwell  mortgages  of  $600  and  $800,  respect- 
ively, and  it  will  be  assumed  that  they  were  given  to  evi- 
dence just  debts,  and  to  secure  bona  fide  loans. 

2.  The  conclusion  thus  reached  leaves  to  be  considered 
the  amount  and  validity  of  the  debt  claimed  to  be  due  Mrs. 
Howard  ;  the  value  of  the  property  January  5, 1892 ;  and 
whether  or  not  Mrs.  Harold  was  an  innocent  purchaser 
thereof.  The  plaintiff,  having  offered  evidence  tending  to 
support  the  allegations  of  the  complaint,  rested,  whereupon 
Mrs.  Harold,  appearing  as  a  witness  in  her  own  behalf,  tes- 
tified that  she  inherited  from  her  father  $400,  and  received 
from  her  mother,  Parmelia  Howard,  $1,200;  that  her 
mother  loaned  her  husband  $1,600,  of  which  $1,200  was 
secured  by  mortgage,  in  payment  of  which  it  was  stipu- 
lated that  the  premises  in  question  should  be  conveyed 
to  the  witness  in  consideration  of  her  agreement  to  sup- 
port her  mother,  and  that  in  pursuance  thereof  the  deed 
was  executed,  and  that  she  had  faithfully  taken  care  of 
and  provided  for  her  mother  during  her  life ;  that  $200  of 
the  money  received  from  her  father's  estate  was  borrowed 
by  her  husband  from  her  mother  about  October  29, 1887, 
and  used  in  purchasing  a  part  of  the  land,  and  the  remain- 
ing $200  was  secured  from  her  mother  about  four  years 
thereafter,  and  used  in  paying  one  of  their  employes ;  that 
she  was  not  present  when  her  husband  borrowed  from  her 
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mother  any  of  the  money  evidenced  by  the  mortgage,  but 
he  secured  at  different  times  various  sums,  which  he 
brought  home  and  expended  in  improving  the  farm ;  and 
that,  when  the  deed  was  executed  to  her,  she  did  not  know 
her  husband  was  indebted  to  Kaiser,  or  to  any  other  per- 
son except  the  mortgagees.  Mrs.  Ellen  Caldwell,  as  de- 
fendants' witness,  testified  that  about  1887  her  husband, 
being  indebted  to  Mrs.  Howard  on  a  note  for  $511,  was  re- 
quested by  her  to  pay  a  part  thereof,  so  she  could  aid  her 
daughter  in  buying  a  farm,  and  that  he  paid  her  the  sum 
of  $200,  and  that,  her  husband  having  died  in  1891,  she 
paid  Mrs.  Howard  the  remainder  due  on  the  note  which 
the  latter  claimed  to  have  given  to  Mrs.  Harold.  The  de- 
fendant having  called  as  her  witnesses  J.  T.  Follis  and 
James  Shelton,  farmers  living  near  her  land,  the  former 
testified  that  in  1892  the  value  thereof  was  from  $8  to  $12, 
and  the  latter,  from  $8  to  $10,  per  acre,  and  thereupon  she 
rested. 

The  plaintiff  was  then  permitted,  over  objection  and  ex- 
ception, to  introduce  in  evidence  a  certified  copy  of  Har- 
old's petition  praying  for  the  appointment  of  R.  G.  Keene 
as  administrator  of  the  estate  of  Parmelia  Howard,  de- 
ceased, filed  in  the  county  court  of  Marion  County,  and 
stating  that  his  mother-in-law  died  intestate  in  that  county 
January  23,  1893,  and  leaving  an  estate  therein  ;  a  certi- 
fied copy  of  the  order  of  that  court  appointing  Keene,  and 
also  a  certified  copy  of  another  petition  filed  by  Harold  in 
the  matter  of  that  estate,  averring  that  on  September  30, 
1891,  he  gave  to  the  deceased  his  promissory  note  for 
$1,200,  payable  on  or  before  five  years,  with  interest  at 
8  per  cent ;  a  copy  thereof  being  set  out,  upon  which  the 
following  indorsement  purports  to  have  been  made  :  ''In- 
terest paid  to  date,  September  30th,  1892,  and  eight  hun- 
dred dollars,  $800,  within  note."    It  is  also  stated  in  the 

44  Or. —  H 
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petition  that  this  note  was  secured  by  a  mortgage  on  the 
land  in  question,  and  that  about  January,  1892,  Mrs.  How- 
ard entered  into  a  contract  with  the  petitioner  whereby 
it  was  stipulated  that  upon  his  furnishing,  during  her  life, 
bran  and  feed  for  her  cows,  and  conveying  the  mortgaged 
premises  to  his  wife,  thfe  mortgage  should  be  canceled  and 
the  note  surrendered  ;  that  the  actual  consideration  for  the 
note  was  only  $400,  and  the  decedent  on  September  30, 
1892,  entered  a  credit  thereon  of  $800,  leaving  due  only 
$400;  that,  in  pursuance  of  such  agreement,  he,  on  Jan- 
uary 5, 1892,  executed  the  deed  to  his  wife,  and  also  during 
the  lifetime  of  his  mother-in-law  furnished  bran  and  feed 
for  her  cows,  but  she  failed  and  neglected  to  satisfy  the 
mortgage  or  to  deliver  the  note  to  him.  The  prayer  of  the 
petition  is  that  a  citation  be  issued  to  the  administrator,  re- 
quiring him  to  appear  and  show  why  the  mortgage  should 
not  be  canceled  and  the  note  surrendered.  Harold  sub- 
scribed the  petition,  and  took  an  oath  before  a  notary  public 
for  Oregon,  which  is  indorsed  thereon,  to  the  effect  that 
the  statements  so  made  were  true.  Based  upon  the  peti- 
tion, an  order  was  issued  September  18,  1893,  requiring 
Keene  to  satisfy  the  mortgage  and  to  deliver  the  note  to 
Harold.  Mrs.  Harold,  being  recalled  in  her  own  behalf, 
testified  that  she  did  not  know  that  her  husband  ever  peti- 
tioned to  be  relieved  from  the  mortgage ;  and  her  husband, 
appearing  as  her  witness,  referring  to  his  petition,  testified 
that  an  attorney,  then  associated  with  plaintiff's  counsel 
herein,  prepared  some  papers  for  him  in  the  settlement  of 
Mrs.  Howard^s  estate;  that  they  were  never  read  to  him; 
that  he  did  not  know  what  he  signed  ;  that  he  did  not  sup- 
pose the  lawyers  employed  by  him  were  trying  to  get  him 
into  trouble ;  that  he  received  from  Mrs.  Howard  $1,200, 
besides  other  money  not  secured ;  and  that  he  did  not  pay 
her  $800,  nor  did  he  know  that  she  gave  him  credit  there- 
for. 
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The  foregoing  comprises  the  substance  of  the  testimony 
given  at  the  trial,  and,  from  an  examination  thereof,  it 
may  safely  be  said  that,  if  Harold's  verification  of  the  peti- 
tion praying  for  the  cancellation  of  the  mortgage  is  worthy 
of  any  belief,  it  is  evident  therefrom  that  he  owed  Mrs. 
Howard  only  $400,  and  that  the  mortgage  was  adopted  by 
him  as  a  means  to  make  it  appear  to  his  creditors  that  the 
premises  conveyed  to  his  wife  were  incumbered  to  such 
an  extent  as  to  deter  them  from  instituting  suits  to  set 
aside  his  deed.  His  denial  at  the  trial  of  any  knowledge 
of  the  contents  of  the  petition  is,  in  view  of  his  prior  veri- 
fication thereof,  unworthy  of  credence,  for  it  is  altogether 
improbable  that  the  attorneys  employed  by  him  to  secure 
the  cancellation  could  have  devised  the  scheme,  and  suc- 
cessfully maintained  it  in  the  county  court,  securing  the 
necessary  order,  without  his  furnishing  them  a  statement 
which  they  incorporated  in  the  petition.  That  he  intended 
to  prevent  his  creditors  from  collecting  their  debts  is  evi- 
dent, and,  from  the  intimate  relation  existing  between 
husband  and  wife,  it  is  scarcely  to  be  supposed  that  his 
intention  was  not  known  to  her :  Jolly  v.  Kyle,  27  Or.  95 
(39  Pac.  999). 

3.  Though  his  petition  to  cancel  the  mortgage  was  made 
after  he  executed  the  deed  to  his  wife,  it  was  properly  re- 
ceived  in  evidence,  under  an  exception  to  the  general  rule 
that,  where  the  testimony  shows  a  prior  dishonest  com- 
bination between  the  parties  to  a  conveyance,  the  declara- 
tions and  admissions  of  the  vendor,  made  after  the  execu- 
tion of  the  deed,  are  admissible  against  the  vendee  to  prove 
a  fraudulent  intent:  B.  &  C.  Comp.  §  69(3;  Krewson  v. 
Purdom,  11  Or.  266  (3  Pac.  822);  Horton  v.  Smith,  8  Ala. 
93  (42  Am.  Dec.  628). 

4.  In  a  suit  by  a  creditor  to  set  aside  a  deed  executed 
by  an  insolvent  debtor  to  his  relative,  the  burden  of  proof 
is  imposed  upon  the  grantee  to  show  that  he  is  an  innocent 
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purchaser  for  a  valuable  consideration,  and,  when  the  pur- 
chase price  consists  of  an  antecedent  debt,  money  paid,  or 
property  exchanged,  it  is  also  incumbent  upon  him  defi- 
nitely to  point  out  the  various  items  constituting  the  alleged 
consideration,  where  the  conveyance  and  the  circumstances 
under  which  it  was  made  bear  the  semblance  of  an  attempt 
to  cover  up  the  property  of  the  debtor:  Marks  v.  Crow\ 
14  Or.  382  (13  Pac.  55);  Bank  of  Colfax  v.  Richardson^ 
34  Or.  518  (54  Pac.  359,  75  Am.  St.  Rep.  664);  Bro^vn  v. 
Whittin^ton,  39  Or.  300  (64  Pac.  649). 

5.  Under  the  rule  thus  announced,  it  remains  to  be  seen 
whether  or  not  Mrs.  Harold  made  such  a  showing  as  to 
comply  with  the  rules  of  law  which  imposed  upon  her  the 
burden  of  proof.  An  examination  of  the  testimony  will 
show  that  she  did  not  attempt  particularly  to  describe 
when  any  of  the  money  claimed  to  have  been  borrowed 
by  her  husband  from  her  mother  was  received,  except  the 
$400.  We  believe,  from  a  careful  consideration  of  the  tes- 
timony, that  $400  was  the  only  money  ever  borrowed  by 
Harold  from  Mrs.  How^ard,  which  sum  was  included  in  the 
mortgage  given  to  her,  and,  when  she  indorsed  $800  on 
the  note,  she  was  secured  to  the  extent  of  the  loan.  In 
reaching  this  conclusion,  it  is  possible  that  a  grave  injus- 
tice may  be  done  Mrs.  Harold ;  but,  if  so,  the  blame  must 
rest  in  part  upon  her,  in  not  discharging  the  obligation 
resting  upon  her  to  prove  the  items  constituting  the  alleged 
indebtedness  to  her  mother,  and  also  upon  her  husband 
for  his  contradictory  statement  in  the  petition  and  his  tes- 
timony at  the  trial.  A  circumstance,  however,  that  seems 
to  support  the  conclusion  we  have  reached,  is  found  in  the 
fact  that,  if  Harold  had  been  indebted  to  Mrs.  Howard  in 
the  sum  evidenced  by  the  mortgage,  it  would  have  been 
as  easy  to  establish  the  contention  in  the  county  court  that 
$1,200  was  donated  by  his  mother-in-law  to  his  wife  for 
the  conveyance  as  to  prove  that  $400  was  the  considera- 
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tion  therefor.  The  memorandum  made  on  the  note  is 
another  circumstance  tending  to  show  that  Harold's  state- 
ment in  the  petition  is  true,  and  that  his  testimony  given 
at  the  trial  is  false ;  and  it  would  seem  reasonably  to  be 
inferred  from  such  indorsement  that  his  mother-in-law 
was  a  party  to  the  scheme  to  hinder,  delay,  and  defraud 
his  creditors.  Notwithstanding  the  intimate  relation  that 
should  ever  exist  between  the  parties  to  a  marriage  con- 
tract, it  is  not  to  be  assumed  that  a  husband  always  dis- 
closes to  his  wife  all  his  business  transactions;  but,  in 
donating  a  sum  of  money  to  her  daughter,  a  mother  doubt- 
less gives  her  full  information  regarding  the  matter,  and 
hence  Mrs.  Harold  must  have  known  that,  though  the 
mortgage  was  given  for  $1,200,  it  was  only  intended  to 
secure  the  payment  of  $400,  which  sum  she  probably  re- 
ceived from  her  father's  estate.  The  testimony  of  Mrs. 
Caldwell  is  only  hearsay,  and  not  to  be  considered,  though 
it  seems  to  corroborate  Harold's  statement  that  not  more 
that  $400  was  loaned  him  by  Mrs.  Howard.  This  sum  being 
due  her,  as  the  testimony  tends  to  show,  and  secured  by 
a  mortgage  on  the  premises,  she  had  a  right  to  donate  the 
debt  to  Mrs.  Harold,  which  constituted  her  separate  estate, 
and  amounted,  in  equity,  to  a  transfer  of  the  note,  upon 
which  there  was  due  $400,  carrying  with  it  an  assignment 
of  the  security.  The  lower  court  found  the  value  of  the 
land  to  have  been  $2,400,  or  $10  an  acre,  at  the  time  the 
deed  was  executed  to  Mrs.  Harold  ;  and  in  this  finding  we 
concur,  for  the  only  evidence  on  that  subject  consists  of 
the  testimony  of  Follis  and  Shelton,  and,  if  the  value  as 
stated  by  them  had  been  greater  than  they  estimated,  it  is 
probable  that  plaintiff's  counsel  would  have  introduced 
testimony  tending  to  prove  that  fact.  No  doubt  exists 
concerning  the  bona  fides  of  the  Caldwell  and  Keene  mort- 
gages of  $800  and  $600,  respectively,  and  as  Mrs.  Harold 
only  gave  a  further  consideratioi]  of  $400,  making  $1,800, 
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it  is  unnecessary  to  consider  whether  or  not  the  difference 
between  the  value  of  the  property  and  the  sums  so  assumed 
and  paid  therefor  w^as  sufficient  to  impart  to  her  notice  of 
his  fraudulent  intent,  for  we  rest  our  decision  on  the  theory 
that  it  is  reasonably  inferable  from  the  testimony,  and 
from  the  circumstances  hereinbefore  adverted  to,  that  Mrs. 
Harold  had  actual  knowledge  of  her  husband's  intent  to 
cheat,  wrong,  and  defraud  his  creditors. 

The  testimony  shows  that  after  the  land  was  conveyed 
to  Mrs.  Harold  she  borrowed  $1,000  from  W.  H.  Hobson, 
giving  him  as  security  therefor  a  mortgage  on  the  prem- 
ises, and  with  the  money  so  received  she  discharged  the 
Keene  mortgage,  and  had  paid  the  interest  on  the  Cald- 
well mortgage  for  $800  which  had  been  assigned  to  Hob- 
son.  Notwithstanding  we  conclude  that  she  had  actual 
knowledge  of,  and  was  a  party  to,  her  husband's  fraudu- 
lent intent,  w^e  believe  she  is  entitled  to  the  security  as- 
signed to  her  by  her  mother,  on  the  assumption  that  a 
court  of  equity  should  not  punish  her  by  decreeing  a  re- 
coverv  in  excess  of  the  value  of  the  interest  transferred: 
Baldwin  v.  June,  68  Hun,  284  (22  N.  Y.  Supp.  852);  Ham- 
ilton Nat.  Bank  v.  Ilalsted,  134  N.  Y.  520  (31  N.  E.  900, 30 
Am.  St.  Rep.  093).  True,  Mrs.  Harold,  by  executing  a 
mortgage  to  Hobson,  augmented  the  incumbrances  on  the 
land  to  the  extent  of  $400;  but  plaintiff's  counsel  on  Sep- 
tember 18,  1893,  knew  the  contents  of  her  husband's  peti- 
tion to  cancel  Mrs.  Howard's  mortgage,  but  made  no  effort 
to  set  aside  his  deed  until  January  4, 1902,  when  this  suit 
was  instituted  for  that  purpose.  Such  delay  ought  not  to 
be  rewarded,  and  hence  Mrs.  Harold  will  not  be  charged 
with  the  money  so  received  from  Hobson,  on  the  assump- 
tion that  she  used  it  in  improving  the  land,  thereby  en- 
hancing its  value. 

6.  The  answer  alleged  that  Mrs.  Harold  is  a  householder 
having  a  family  of  minor  children,  whose  actual  abode  is 
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on  a  part  of  the  land  in  question — particularly  describing 
it — to  which  she  is  entitled  as  a  homestead,  and  exempt 
from  execution.  The  statute  granting  this  immunity  to 
judgment  debtors  was  passed  in  1893,  but  its  provisions 
apply  only  to  debts  thereafter  created :  B.  &  C.  Comp.  §  221. 
It  will  be  remembered  that  Harold's  note  was  given  to 
Kaiser  prior  to  the  passage  of  this  act,  and  hence  the  de- 
fense insisted  upon  is  unavailing. 

The  decree  of  the  court  below  will  therefore  be  reversed, 
and  one  entered  here  making  plaintiff's  judgment  a  lien 
upon  the  land  in  question,  subordinate,  however,  to  the 
liens  of  the  Caldwell  and  Hobson  mortgages,  foreclosing 
the  equitable  lien  of  Mrs.  Harold's  mortgage,  directing  a 
sale  of  the  premises,  subject  to  the  prior  liens  of  the  Cald- 
well and  Hobson  mortgages,  and  from  the  money  arising 
from  such  sale  there  be  paid,  first,  the  costs  and  disburse- 
ments of  this  suit,  and  the  expenses  of  such  sale;  second, 
the  sum  of  $400  to  Mrs.  Harold,  and  interest  thereon  at 
8  per  cent  from  January  5,  1892 ;  third,  the  amount  of 
plaintiff's  judgment,  interest,  attorney's  fees,  costs,  and 
disbursements ;  and,  fourth,  the  remainder,  if  any,  to  Mrs. 
Harold.  Reversed. 


Argued  10  December,  1908;  decided  11  January,  1904. 

WHITE   r.  MEABS. 

[74  Pac.931.] 

Officers— Term  of  Sailors'  Boarding  House  Commissioners. 

1.  The  commisAloDore  for  UcetiKlng  Kallors'  boarding  bouHest,  appointed  by  the 
legislature  (Laws  190!i,  p.  238),  bold  their  office  at  the  pleasure  of  the  appointing 
power  during  four  years,  unless  sooner  removed,  so  that,  even  If  they  ai*e  officers 
whose  positions  arecretUed  by  the  legislature,  they  are  not  holding  In  violation  of 
CousL  Or.  Art.  XV,  g  2,  prohibiting  the  creation  of  any  office  the  tenure  of  which 
shall  be  longer  than  four  years. 

Officers— Sailors'  Boarding  House  Commissioners  are  Agents. 

2.  The  coxnmissionerH  appointed  under  the  act  of  1903  to  license  sailors'  board- 
ing houses  (I^ws  1903,  p.  23S),  are  not  officers  whose  term  is  limited  by  Const.  Or. 
Art.  XV,  g  2,  inasmuch  as  they  receive  no  ctmipcnsation,  but  are  only  ministerial 
agents  of  the  State. 
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Statutes— Local  Law  for  Punishment  of  Crimes. 

H.  The  Blatute  creating  the  board  of  commiAsloners  for  licensing  sailors'  board- 
ing houses,  and  prohibiting  the  carrying  on  of  sach  business  at  any  point  In 
Oregon  situated  on  the  Willamette  or  Columbia  rivers,  without  a  license  (Laws 
1903,  p.  288),  should  be  liberally  construed  to  accomplish  the  beneficial  public  pur- 
poses of  the  act,  and  may  be  interpreted  to  mean  that  no  unlicensed  sailors'  board- 
ing house  shall  be  conducted  in  Oregon  to  harbor  or  provide  seamen  for  ships 
while  in  the  Willamette  or  Columbia  rivers.  Thus  interpreted,  the  law  does  not 
violate  Const.  Or.  Art.  IV,  §  23,  subd.  2,  which  forbids  special  or  local  laws  for  the 
punishment  of  crimes  and  misdemeanors. 

Constitutional  Law— Special  Privileges. 

4.  The  statute  of  1903  providing  for  licensing  sailors'  boarding  houses  (Laws 
1908,  p.  288),  considered  as  a  whole,  does  not  authorize  the  board  of  commissioners 
arbitrarily  to  create  a  monopoly  in  the  business  of  boarding  and  furnishing  sailors 
in  Oregon,  as  prohibited  by  Const.  Or.  Art.  I,  g  20. 

Review— Sailors'  Boarding  House  Commissioners. 

5.  The  commission  for  the  licensing  of  sailors'  boarding  houses  is  an  "inferior 
tribunal"  whose  decisions  within  its  power  may  be  reviewed  by  a  writ  under 
Section  507,  B.  &  C.  Comp. 

From  Multnomah :  John  B.  Cleland,  Alfred  F.  Sears, 
Jr.,  and  Melvin  C.  George,  Judges,  in  joint  session. 

This  is  a  suit  by  Harry  White  and  "Mysterious"  Billy 
Smith  against  S.  M.  Mears  and  others,  constituting  the 
board  of  commissioners  for  licensing  sailors'  boarding 
houses,  to  enjoin  interference  with  the  keeping  of  a  sailors' 
boarding  house,  on  the  ground  that  the  act  under  which 
the  commissioners  are  acting  (Laws  1903,  p.  238),  is  un- 
constitutional. From  a  decree  sustaining  a  demurrer  to 
the  complaint,  plaintiffs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  by  Mr.  Wilson  T.  Hume 
to  this  effect: 

I.  The  act  is  void  for  the  reason  that  it  creates  a  board 
of  commissioners  who  are  officers  of  the  State,  with  an  un- 
limited term  of  office,  in  violation  of  Const.  Or.  Art.  XV,  §  2. 

II.  The  act  is  void  because  it  is  a  local  law  providing 
for  the  the  punishment  of  misdemeanors,  in  violation  of 
Const.  Or.  Art.  IV,  §  23:  Ladd  v.  Holmes,  40  Or.  1G7  (91 
Am.  St.  Rep.  457,  66  Pac.  714);  Ellis  v.  Frazier,  38  Or.  462 
(53  L.  R.  A.  454,  63  Pac.  642);  Maxwell  v.  Tillamook  County, 
20  Or.  495  (26  Pac.  803). 
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III.  The  act  is  void  for  the  reason  that  it  invests  the 
board  with  legislative  functions  and  with  arbitrary  power, 
in  violation  of  Const.  Or.  Art.  I,§  20,  and  Art.  IV,  §  1,  and 
also  of  Const.  U.  S.  Amend.  XIV:  Harmon  v.  State  ex  rel. 
66  Ohio  St.  299  (58  L.  R.  A.  618,  64  N.  E.  117);  State  v. 
Conhn,  65  Conn.  478  (31  L.  R.  A.  55,  48  Am.  St.  Rep.  227, 
33  Atl.  519);  Ex  parU  Sing  Lee,  96  Cal.  354  (31  Am.  St. 
Rep.  218,  24  L.  R.  A.  195, 31  Pac.  245);  Yick  Wo  v.  Hopkins, 
118  U.  S.  356(6  Sup.Ct.  1064);  In  re  Wo  Lee,  26  Fed.471; 
City  of  Richmond  v.  Dudley,  129  Ind.  112  (13  L.R.  A.  587, 
28  N.  E.  312);  Noel  v.  People,  187  111.  587  (79  Am.  St.  Rep. 
238,  58  N.  E.  616). 

IV.  The  law  being  invalid,  equity  has  jurisdiction  to 
enjoin  threatened  arrests:  Barther  v.  City,  29  Fed.  563; 
Tuchman  v.  Welch,  42  Fed  548;  M,  Schandler  Bottling  Co. 
V.  Welch,  42  Fed.  561;  Central  Trust  Co.  v.  Citizens'  St.  Ry. 
Co.  80  Fed.  218;  People  v.  Canal  Board,  55  N.  Y.  390;  Wood 
V.  Brooklyn,  14  Barb.  425;  Hall  v.  Shultz,  31  How.  Pr.  231; 
Nelson  v.  State  Board  of  Health,  22  Ky.  Law  Rep.  438  (50 
L.R.  A.  382). 

.  For  respondents  there  was  an  oral  argument  by  Mr. 
Henry  E.  McGinn,  with  a  brief  over  the  names  of  Henry 
E.  McGinn  and  Charles  McGinn,  Jr.,  to  this  effect: 

(1)  The  language  of  the  constitution  seems  to  be  con- 
clusive in  support  of  the  position  that  an  office  may  be 
created  by  law,  though  its  duration  be  not  fixed  :  Const. 
Or.  Art.  XV,  §  2;  Clem  v.  State,  33  Ind.  418-423;  Indian- 
apolis  Brewing  Co.  v.  Claypool,  149  Ind.  201  (48  N.  E.  228). 
Nor  are  the  members  of  the  board  state  officers :  State  ex 
rel.  V.  George,  22  Or.  142  (29  Am.  St.  Rep.  586,  29  Pac.  356); 
David  V.Portland  Water  Co.  14  Or.  98(12  Pac.  174). 

(2)  The  law  is  not  special  legislation  for  the  punishment 
of  misdemeanors,  simply  because  it  adds  a  penalty  for  an 
infraction,  the  penalty  is  a  mere  incident:  Ex  parte  Nor- 
thrup,il  Or.  489  (69  Pac.  445,  55  Cent.  L.  Jour.  149);  Ladd 
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V.  Holmes, 40  Or.  167-174  (91  Am.  St.  Rep.  457, 66  Pac.  714). 
(S)  The  legislature  has  ample  power  to  regulate  any 
and  every  Imoiiiess  that  is  open  to  all  citizens,  and  to  pro- 
hibit, if  it  chooses,  any  business  inherently  injurious  or 
dangerous  to  the  public.  In  the  latter  cases  the  legislature 
is  the  judge  of  the  degree  of  danger  and  ol  the  required 
protection.  In  one  business  all  citizens  have  the  right, 
and  an  equal  right,  to  engage ;  in  the  other  no  citizen 
has  an  absolute  right  to  engage:  Cool ey, Torts, *276-278; 
Cooley,  Const.  Law  (6  ed.),  596;  State  v.  ConloUy  65  Conn. 
478,  486  (48  Am.  St.  Rep.  227, 31  L.  R.  A.  55,  33  Atl.  519); 
Plumb  V.  Christie,  103  Ga.  686  (42  L.  R.  A.  181,  30  So.  759); 
Decie  v.  Brown,  167  Mass.  290  (45  N.  E.  765);  Ex  parte 
Hoover,  30  Fed.  51;  Humes  v.  City  of  Ft.  Smith,  93  Fed.  857; 
L'Hote  V.  New  Orleans,  177  U.  S.  587  (20  Sup.  Ct.  788);  Ex 
parte  Tuttle,  9  Cal.  589;  Crowley  v.  Christensen,  137  U.  S.  86 
(11  Sup.  Ct.  13). 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  enjoin  interference  with  the  keeping  of 
a  sailors'  boarding  house.  The  complaint  states  that  prior 
to  the  passage  of  an  act  creating  the  board  of  commission- 
ers for  licensing  sailors'  boarding  houses  the  plaintiffs 
were  engaged  in  conducting  such  a  house  at  Portland, 
Oregon  ;  that  on  July  2,  1903,  they  applied  to  the  board 
for  a  license,  presented  satisfactory  evidence  of  their  quali- 
fications and  of  the  suitableness  of  their  accommodations 
to  keep  sailors,  and  offered  to  comply  with  the  provisions 
of  the  act  referred  to,  but  the  board  refused  them  a  license  ; 
that  the  defendants,  the  members  of  the  board,  the  prose- 
cuting attorney  for  the  Fourth  Judicial  District,  the  harbor 
master  of  Portland,  and  the  peace  officers  of  Multnomah 
County,  threaten  to  and  will,  unless  restrained,  cause  the 
plaintiffs  to  be  arrested  and  prosecuted  if  they  continue  to 
keep  their  house  without  a  license ;  that  the  act  in  ques- 
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tion  violates  the  state  constitution  in  certain  specified 
particulars,  and  that  in  denying  the  license  the  board  dis- 
criminated against  the  plaintiffs.  A  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient 
to  entitle  plaintiffs  to  the  relief  demanded  having  been 
sustained,  the  suit  was  dismissed,  and  they  appeal. 

1.  The  statute  creating  this  board  and  appointing  its 
members  not  having  prescribed  their  terms  of  office  (Laws 
1903,  p.  238),  it  is  contended  by  plaintiffs'  counsel  that 
section  2  of  article  XV  of  the  state  constitution  is  violated, 
and  hence  the  court  erred  in  sustaining  the  demurrer. 
The  clause  claimed  to  have  been  so  infringed  is  as  follows : 
**When  the  duration  of  any  office  is  not  provided  for  by 
this  constitution,  it  may  be  declared  by  law  ;  and  if  not  so 
declared,  such  office  shall  be  held  during  the  pleasure  of 
the  authority  making  the  appointment.  But  the  legisla- 
tive assembly  shall  not  create  any  office,  the  tenure  of 
which  shall  be  longer  than  four  years."  In  David  v.  Water 
Committee,  14  Or.  98  (12  Pac.  174),  an  act  of  the  legisla- 
tive assembly  created  the  office  and  named  the  members 
of  the  "water  committee"  of  Portland,  who  were  author- 
ized to  select  commissioners  some  of  whose  terms  exceeded 
four  years;  and  it  was  held  that  the  persons  selected  in 
pursuance  of  the  authority  conferred  were  the  agents  of 
the  city,  and  that  the  act  did  not  violate  the  section  of  the 
constitution  under  consideration.  In  the  case  at  bar,  how- 
ever, the  commissioners  for  licensing  sailors'  boarding 
houses  are  evidently  not  the  agents  of  any  municipality. 
In  People  v.  Perry,  79  Gal.  105  (21  Pac.  423),  the  legisla- 
tive assembly  of  California  passed  an  act  creating  a  board 
of  hcNlth,  fixing  the  term  of  the  officers  thereof  at  five 
years,  and  providing  that  the  Governor  should  appoint  its 
members;  and  it  was  held  that,  as  the  authority  of  the 
board  was  not  limited  to  any  particular  county,  so  much 
of  the  act  as  prescribed  the  term  of  office  at  live  years  was 
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in  conflict  with  the  clause  of  the  constitution  of  that  State 
then  in  force,  almost  identical  wfth  ours,  and  that,  the  leg- 
islature not  having  validly  prescribed  their  tenure  of  office, 
the  term  was  at  the  pleasure  of  the  appointing  power.  So, 
too,  in  Lewis  v.  Lewelling,  53  Kan.  201  (36  Pac.  351,  23 
L.  R.  A.  510),  it  was  held  that  where  a  statute  fixes  the 
term  of  office  at  such  a  length  of  time  that  it  is  unconsti- 
tutional, or  the  tenure  thereof  is  not  declared  by  law,  the 
office  is  held  only  during  the  pleasure  of  the  appointing 
power.  Though  the  members  of  the  board  of  commission- 
ers for  licensing  sailors'  boarding  houses  are  designated 
by  the  act  creating  their  office,  they  may  be  removed  and 
vacancies  filled  by  a  state  board  composed  of  the  Governor, 
Secretary  of  State,  and  State  Treasurer,  who  may  make 
such  removals  at  any  time  for  cause,  which  must  be  stated 
in  the  order  therefor ;  but  as  the  legislative  assembly  did 
not  delegate  authority  to  make  such  appointments,  except 
in  case  of  removals  for  cause  or  on  account  of  vacancies, 
the  power  of  selecting  the  successors  of  the  commissioners 
was  evidently  retained  by  it.  The  limit  of  four  years,  the 
tenure  of  an  office  created  by  the  legislative  assembly,  not 
having  elapsed  since  the  appointment  of  the  commission- 
ers, if  it  be  assumed  that  they  are  officers,  within  the 
meaning  of  the  term  as  used  in  the  clause  of  the  consti- 
tution under  consideration,  it  is  not  necessary  to  inquire 
what  would  be  the  effect  of  a  failure  to  name  their  succes- 
sors within  the  time  prescribed,  for  they  have  a  valid  ten- 
ure for  that  time  unless  sooner  removed. 

2.  No  salary,  fees,  or  other  emoluments  having  been 
provided  as  compensation  to  the  commissioners  for  the 
performance  of  the  duties  enjoined  upon  them,  it  would 
seem,  however,  that  they  are  not  officers  whose  term  is  pre- 
scribed by  the  organic  law,  but  are  ministerial  agents  of 
the  State,  invested  with  authority  to  exercise  a  measure  of 
its  police  power,  and  therefore  have  an  unlimited  tenure, 
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unless  it  is  subsequently  changed  by  the  appointing  power. 
We  conclude  that  the  commissioners  are  holding  office  in 
pursuance  of  the  pleasure  of  the  legislative  assembly,  and 
that  the  act  is  not  violative  of  the  clause  of  the  constitu- 
tion  invoked  to  defeat  it. 

3.  It  is  insisted  by  plaintiffs'  counsel  that  the  act  cre- 
ating the  board  is  void  on  the  ground  that  it  is  a  local  law 
providing  for  the  punishment  of  a  misdemeanor,  in  viola- 
tion of  section  23  of  article  IV  of  the  state  constitution. 
The  section  of  the  fundamental  law  referred  to  is,  so  far 
as  deemed  applicable,  as  follows:  *' The  legislative  assem- 
bly shall  not  pass  special  or  local  laws  in  any  of  the  follow- 
ing enumerated  cases,  that  is  to  say,  *  ♦  (2)  for  the  pun- 
ishment of  crimes  and  misdemeanors."  The  act  under 
consideration  provides,  in  effect,  that  no  person,  firm,  or 
corporation  shall  be  permitted  to  keep,  conduct,  or  carry 
on,  at  points  situated  on  the  Willamette  and  Columbia 
rivers,  within  the  State  of  Oregon,  as  owner  or  agent,  a 
sailors'  boarding  house,  or  hotel  where  sailors  are  boarded, 
lodged,  or  harbored,  without  first  having  obtained  a  license 
therefor,  and  any  person,  firm,  or  corporation  attempting 
to  conduct  such  a  house  without  procuring  a  license  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  subject  to  a  fine,  etc.  Though  it  is  now 
impossible  for  ships  to  reach  points  on  the  Columbia  and 
Willamette  rivers  in  Oregon  above  the  boundaries  of  Mult- 
nomah County,  the  act  under  consideration  would  by  its 
terms  seem  to  be  applicable  to  and  to  obtain  in  fifteen  of 
the  thirty-three  counties  of  the  State,  to  wit:  Umatilla, 
Gilliam,  Sherman,  Wasco^  Multnomah,  Columbia,  and 
Clatsop,  that  border  on  the  Columbia  River,  and  also  in 
the  counties  of  Lane,  Linn,  Benton,  Marion,  Polk,  Yam- 
hill, and  Clackamas,  through  which  the  Willamette  River 
flows  or  forms  a  boundary.  If  the  act  in  question  be  con- 
strued to  mean  the  furnishing  of  seamen  on  board  ships. 
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it  would  necessarily  apply  only  to  Clatsop,  Columbia,  and 
Multnomah  counties,  thereby  impliedly  permitting  sailors' 
boarding  bouses  to  be  kept,  conducted,  and  carried  on  in 
every  other  county  of  the  State  except  those  that  border 
on  the  Columbia  and  Willamette  rivers  which  could  be 
reached  by  ocean  vessels.  To  give  the  language  of  the  act 
such  a  limited  interpretation  would  nullify  its  salutary 
provisions,  for  a  sailors*  boarding  house  might  be  located 
in  Washington  County,  but  a  few  miles  from  the  City  of 
Portland,  the  head  of  navigation  on  the  Willamette  River, 
and  there  maintained  with  impunity,  if  the  masters  of 
seagoing  vessels  went  to  and  secured  from  such  boarding 
house  their  seamen.  In  view  of  the  harm  intended  to  be 
eradicated,  and-of  the  benefit  sought  to  be  secured,  by  the 
passage  of  the  act,  its  language  should  be  liberally  con- 
strued ;  and,  giving  to  it  such  interpretation,  we  believe  it 
means  that  no  person,  firm,  or  corporation,  without  hav- 
ing first  procured  a  license,  shall  keep,  conduct,  or  carry 
on,  in  the  State  of  Oregon,  a  sailors'  boarding  house  or 
hotel,  or  to  board,  lodge,  or  harbor  seamen  to  be  furnished 
to  or  for  ships  while  in  the  Columbia  or  Willamette  rivers. 
By  giving  to  the  act  the  construction  so  announced,  it  is 
general  in  its  operation,  and  applies  alike  to  the  entire 
class  of  persons  within  the  State,  who  are  or  may  be  en- 
gaged in  the  business  sought  to  be  regulated ;  and  hence 
it  does  not,  in  our  opinion,  contravene  the  clause  of  the 
constitution  alleged  to  have  been  violated. 

4.  It  is  maintained  by  plaintiffs'  counsel  that  the  act  in 
question  is  void  for  the  reason  that  it  vests  in  the  board 
arbitrary  power  to  grant  or  deny  applications  for  licenses, 
in  violation  of  section  20  of  article  I  of  the  organic  law  of 
the  State.  This  section  of  the  constitution  is  as  follows : 
**No  law  shall  be  passed  granting  to  any  citizen  or  class 
of  citizens,  privileges  or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citizens."    It  is  ar- 
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gued  that  this  clause  is  violated  by  section  3  of  the  act 
under  consideration,  authorizing  the  board  to  reject  any 
application  they  may  deem  advisable.  This  section  of  the 
organic  law  of  the  State  might  be  sufficient  to  defeat  so 
much  of  the  act  as  appears  to  authorize  the  rejection  of  a 
license  deemed  advisable  if  the  language  relied  upon  to 
render  it  obnoxious  to  the  Constitution  stood  alone ;  but 
when  it  is  read  in  connection  with  a  prior  clause*of  sec- 
tion 3  of  the  statute,  requiring  the  board  to  issue  a  license 
upon  the  production  of  satisfactory  evidence  of  the  appli- 
cant's respectability  and  competency,  the  suitableness  of 
his  accommodations,  and  his  compliance  with  the  provi- 
sions of  the  act,  the  language  is  not,  in  our  opinion,  sus- 
ceptible to  the  construction  sought  to  be  placed  upon  it. 
It  must  be  assumed  that  the  legislative  assembly  had  in 
mind,  and  did  not  intend  to  violate,  section  20  of  article 
I  of  the  constitution,  when  it  passed  the  act  under  consid- 
eration. We  think,  if  the  board  conclude  from  the  evi- 
dence submitted  that  the  applicant  possesses  the  prescril)ed 
qualifications,  has  suitable  accommodations  for  keeping 
sailors,  and  will  comply  with  the  provisions  of  the  act,  they 
must  issue  to  him  a  license;  and  if  they  refuse  to  do  so, 
under  such  circumstances,  mandamus  will  lie  to  compel 
the  performance  of  the  duty  enjoined  by  law  upon  them : 
B.  &  C.  Com  p.  §  605.  The  right  of  the  board  to  reject  any 
application  they  may  deem  advisable  is  the  power  vested 
in  them  to  deny  a  license  when,  from  the  evidence  sub- 
mitted, they  conclude  that  the  applicant  does  not  possess 
the  necessary  qualifications,  or  that  his  accommodations 
for  keeping  sailors  are  not  suitable,  or  that  he  will  not 
comply  with  the  provisions  of  the  act.  If,  however,  the 
evidence  satisfactorily  shows  that  he  possesses  these  qual- 
ifications, has  suitable  accommodations,  and  will  comply 
with  the  terms  of  the  statute,  the  obligation  imposed  upon 
the  board  to  issue  the  license  is  mandatory,  for  the  act,  in 
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referring  to  them,  states :  "They  ♦  ♦  shall  issue  to  said 
person  ♦  *  a  license."  True,  the  law  does  not  prescribe 
the  degree  of  respectability  or  competency  which  the  ap- 
plicant must  possess,  nor  does  it  specify  what  accommo- 
dations shall  be  deemed  sufficiently  suitable  to  entitle  the 
issuance  of  a  license;  but  it  must  be  assumed  that  the 
board,  acting  as  reasonable  and  prudent  men,  imbued 
with  a  %ense  of  the  duty  to  the  public  and  to  the  applicant 
devolving  upon  them,  will  discharge  that  obligation  fairly 
and  fearlessly. 

5.  When  they  have  done  so,  their  rejection  of  an  appli- 
cation for  either  of  the  reasons  specified  ought  never  to  be 
disturbed;  but,  should  they  err  in  construing  the  law, 
their  conclusion,  being  the  exercise  of  judicial  functions, 
is  subject  to  review :  B.  &  C.  Comp.  §  597. 

Having  concluded  that  the  act  in  question  does  not  vio- 
late the  constitution  of  this  State,  nor  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  we 
do  not  deem  it  necessary  to  discuss  whether  or  not  a  court 
of  equity  will  enjoin  the  prosecution  of  criminal  actions ; 
and  hence  the  decree  appealed  from  should  be  affirmed, 
and  it  is  so  ordered.  Affirmed. 


Argued  6  January,  decided  1  February,  IWM. 

LADB  V,  MILLS. 

[75  Pac.  141.] 

QuiKTiNO  Title— Sufficiency  op  Evidence. 

1.  In  a  Buit  by  an  administrator  to  det«rmlne  an  adverse  claim  to  real  estate 
.  ^  224\  In  his  possession  as  a  partof  his  Intestate's  estate,  a  deed,  regular  in  form,  from  the 
\t47      ^^>           administrator  of  an  intestate  whom  the  answer  alleged  was  the  original  owner  of 

the  property,  made  to  plaintiff  as  administrator,  and  purporting  to  be  In  lieu  of  a 
deed  formerly  executed  and  delivered  to  plaintiff's  intestate  in  his  lifetime,  but 
lost  before  being  recorded,  is  sufficient  evidence  of  title  as  against  defendant,  who 
does  not  contend  that  the  title  held  by  him  is  valid. 

Who  May  Sue  to  Quiet  Title. 

2.  Any  person  having  a  substantial  interest  In  or  claim  to  a  piece  of  real  prop- 
erty, though  not  the  legal  title,  may  maintain  a  suit  to  determine  an  adverse 
claim  thereto  under  B.  &  C.  Comp.  g  516.   For  instance,  an  administrator,  who  un- 
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der  our  statutes  Is  entitled  to  the  possession  of  the  realty  of  the  deceased,  and  the 
rents  and  profits  thereof,  for  the  purposes  of  administration,  has  such  an  interest 
as  entitles  him  to  sue  under  that  section :  King  v.  Boyd^  4  Or.  :i26,  distinguished. 

From  Douglas :   James  W.  Hamilton,  Judge. 

This  suit  was  brought  by  William  M.  Ladd,  as  adminis- 
trator of  the  estate  of  A.  H.  Johnson,  deceased,  against 
W.  L.  B.  Mills  to  determine  an  adverse  claim  to  real  estate. 
The  complaint  alleges  that  Johnson  became  the  owner  of 
the  property  on  November  3,  1890,  and,  while  the  owner, 
died  intestate;  that  the  plaintiff  was  duly  appointed  his 
administrator,  and  ever  since  his  appointment  has  been 
in  the  exclusive  possession  of  the  property;  that  Johnson's 
estate  is  insolvent,  and  that  it  will  be  necessary  to  sell  the 
property  to  satisfy  the  claims  againt  it;  that  on  April  16, 
1898,  a  pretended  sale  of  the  property  was  made  for  de- 
linquent taxes  assessed  against  the  Bonanza  Quicksilver 
Mining  Company,  which  was  not,  and  never  had  been,  the 
owner,  and  the  defendant  became  the  purchaser  at  such 
sale,  and  afterward  received  a  tax  deed ;  that  the  assess- 
ment and  sale  were  void  for  divers  reasons  sets  out  in  the 
complaint.  The  answer  denies,  on  infonnation  and  belief, 
the  material  allegations  of  the  complaint,  and  set  up  some 
affirmative  matters  not  necessary  to  a  decision  of  this  case. 
The  decree  of  the  court  below  was  in  favor  of  the  plain- 
tiff, and  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Thomas 
M.  Osmont  and  Dexter  Rice,  with  an  oral  argument  by  Mr. 
Rice. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Oliver  P.  Coshoiv. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion  of  the  court. 

Defendant  does  not  contend  that  the  tax  title  held  by 
him  is  valid,  but  his  position  is  (1)  that  there  is  no  legal 

44  Ob. 15 
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evidence  that  the  plaintiff  or  Johnson's  estate  is  the  owner 
of  the  property  in  controversy ;  and  (2)  that  the  plaintiff 
has  no  capacity  to  maintain  this  suit. 

1.  The  answer  alleges  that  one  James  Chenoweth  was 
the  original  owner  of  the  property.  At  the  trial  there  was 
offered  and  admitted  in  evidence  a  deed,  regular  in  form, 
from  the  administrator  of  Chenoweth's  estate  to  the  plain- 
tiff as  administrator  of  the  Johnson  estate,  purporting  to 
have  been  made  in  lieu  of  a  deed  formerly  executed  and 
delivered  by  the  former  to  Johnson  in  his  lifetime,  but  lost 
before  being  recorded.  This  was  sufficient  evidence  of 
title  as  against  the  defendant. 

2.  The  statute  provides :  '*Any  person  claiming  an  in- 
terest or  estate  in  real  estate  not  in  the  actual  ^possession 
of  another  may  maintain  a  suit  in  equity  against  another 
who  claims  an  interest  or  .estate  therein  adverse  to  him, 
for  the  purpose  of  determining  such  conflicting  or  adverse 
claims,  interests,  or  estates  ":  B.  &  C.  Comp.  §  516.  Under 
this  provision,  it  is  not  necessary  that  the  plaintiff  have 
the  legal  title  before  he  can  maintain  a  suit  to  determine 
an  adverse  claim  to  real  estate.  If  he  has  any  substantial 
interest  in  or  claim  to  the  property,  and  another  asserts 
an  estate  or  interest  therein  adverse  to  him,  he  is  entitled 
to  proceed  under  the  statute.  An  administrator,  in  this 
State,  has  no  legal  title  to  the  real  property  of  his  dece- 
dent ;  but  he  is  entitled  to  its  possession  and  control  and 
to  receive  the  rents  and  profits  thereof  until  his  adminis- 
tration is  completed,  or  the  same  is  surrendered  to  the 
heirs  by  order  of  the  court  or  judge  thereof :  B.  &  C.  Comp. 
§  1147.  He  therefore  has  such  an  interest  as  permits  him 
to  maintain  a  suit  under  the  statute,  especially  where  the 
estate  is  insolvent,  and  it  is  necessary  to  sell  or  dispose  of 
the  real  property  for  the  purpose  of  satisfying  claims.  This 
is  the  interpretation  given  to  a  similar  statute  by  the  Su- 
preme Court  of  California  in  Pennie  v.  Hildreth,  81  Cal. 
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127  (22  Pac.  398),  and  is  in  harmony  with  its  letter  and 
spirit.  See,  also,  Laverty  v.  Sexton,  41  Iowa,  435.  The 
statute  has  been  amended  since  the  decrees  in  King  v. 
Boydy  4  Or.  326,  and  Stark  v.  Starr,  73  U.  S.  (6  Wall.)  402, 
925,  although  there  is  nothing  in  either  of  them  necessa- 
rily contrary  to  the  doctrine  above  announced.  The  former 
was  a  suit  by  an  administrator,  brought  without  leave  of 
the  court,  to  set  aside  an  alleged  fraudulent  conveyance 
made  by  his  intestate  during  his  lifetime.  What  is  said 
in  the  opinion  about  the  right  of  an  administrator  to  bring 
suit  to  remove  a  cloud  from  title  was  by  way  of  argument, 
and  would  seem  to  recognize  his  right  to  do  so  under  the 
statute  as  it  then  stood,  if  the  estate  was  insolvent.  In 
Stark  V.  Starr  the  holding  was  simply  that  a  mere  naked 
possession,  without  more,  was  not  enough.  The  decree  of 
the  court  below  is  affirmed.  Affirmed. 


Decided  11  January,  rehearing  denied  1  March,  1904.  *  ,  44   ^i 
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Strket  Railroads— Objection  to  Instructions. 

1.  In  an  action  against  a  street  railroad  company  for  damages  suffered  by  a 
minor  who  was  injured  In  a  collision  between  a  wagon  driven  by  him  and  a  street 
car,  after  the  instructions  as  to  the  defendant's  negligence  have  been  accepted 
without  objection,  defendant  cannot  by  objecting  to  the  instructions  on  contribu- 
tory negligence  raise  the  point  that  it  did  not  know  that  the  driver  was  a  minor, 
and  that  the  liability  ought  not  to  depend  upon  the  question  of  the  driver's  age. 

Application  of  Doctrine  of  Assumed  Risk. 

2.  The  doctrine  of  assumption  of  risk  of  employment  applies  only  between 
master  and  servant. 

Care  Required  of  Minor— Contributory  Negligence. 

H.  In  a  case  of  injury  to  a  minor,  where  the  defense  is  contributory  negligence, 
and  the  evidence  is  conflicting  as  to  the  facts,  it  cannot  be  said  as  a  matter  of  law 
that  the  minor  must  be  charged  with  that  Judgment  and  prudence  usually  char- 
acteristic of  adults. 

Instruction  as  to  Contributory  Negligence  of  Minor. 

4.  In  an  action  to  recover  damages  for  injuries  to  a  minor  suffered  in  a  collision 
with  a  street  car,  the  evidence  being  conflicting  as  to  the  responHibllity,  the  ques- 
tion of  the  minor's  con tribatory  negligence  should  be  submitted  to  the  Jury  under 
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instructions  limiting  the  degree  of  care  required  of  him  to  such  care  as  a  minor  of 
his  age,  capacity,  and  understanding  would  usually  exercise  under  the  same  cir- 
cumstances. 

Burden  of  Proof  as  to  Contributory  Negligence. 

6.  Contributory  negligence  is  a  matter  of  defense,  and  the  burden  of  proving 
it  Is  on  defendant. 

Care  Required  of  a  Minor  to  Avoid  Danger. 

tf.  Children  of  Immature  years  and  judgment  should  not  be  held  to  the  same 
degree  of  prudence  and  foresight  In  avoiding  danger  as  adults,  but  are  charge- 
able with  only  the  care  and  knowledge  usual  in  persons  of  that  age. 

Presumption  as  to  Care  by  Minors— Injuries. 

7.  It  must  be  presumed,  until  otherwise  shown,  that  an  injured  minor  exer^ 
clsed  the  care  and  caution  to  be  expected  from  one  of  such  years,  but  not  the  pru- 
dence and  Judgment  churacleriNtic  of  an  adult,  even  though  the  minor  is  more 
than  a  mere  child,  and,  as  it  is  sometimes  termed,  suijuru. 

From  Multnomah  :   Melvin  C.  George,  Judge. 

This  is  an  action  by  William  Dubiver,  through  his 
guardian  ad  litem,  against  the  City  &  Suburban  Railway 
Company,  to  recover  damages  for  an  injury  to  the  plaintiff 
said  to  have  been  caused  by  the  carelessness  of  defendant's 
servants.  The  defendant  operates  an  electric  street  rail- 
way, with  double  tracks,  upon  First  Street,  in  the  City  of 
Portland.  David  Dubiver,  the  father  and  guardian  ad  litem 
of  William  Dubiver,  a  minor,  was  on  November  21, 1902, 
occupying  a  store  on  the  southeast  corner  of  First  and 
Jefferson  streets,  and  William  was  engaged  in  delivering 
goods  for  him  about  the  city  with  a  light,  one-horse,  goose- 
neck express  wagon,  and  had  been  so  employed  for  more 
than  a  vear.  At  the  date  indicated,  about  5.30  o'clock  in 
the  evening,  William  drove  south  on  Second  Street  to 
Jefferson ;  thence  east  upon  the  latter,  near  the  center 
thereof,  to  First  Street,  continuing  across  the  tirst  and 
second  tracks  of  the  defendant's  railway  until  the  hind 
wheels  of  his  wagon  reached  the  east  rail  of  the  second  or 
east  track,  when  it  was  struck  by  a  moving  car  of  the  de- 
fendant company  going  north,  and  William  was  thrown 
from  the  seat  of  the  wagon,  which  he  was  then  occupying, 
and  injured;  and  this  action  was  instituted  to  recover 
damages  arising  on  account  of  such  injuries.  William  was 
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at  the  time  fifteen  years  of  age.  Referring  to  the  bill  of 
exceptions,  plaintiff's  testimony  tended  to  show  that  when 
William  arrived  at  the  west  crossing  on  First  Street,  he 
stopped  his  horse,  and  looked  both  ways  for  any  approach- 
ing car,  and,  seeing  none,  drove  forward  in  a  slow  walk 
toward  the  east ;  that  when  the  wagon  had  passed  over  both 
tracks,  except  the  hind  wheels,  which  had  just  reached  the 
east  rail  of  the  east  track,  the  defendant's  car  running 
north  at  a  high  rate  of  speed  came  in  contact  with  it; 
and,  further,  that  William  took  the  care  and  precaution 
ordinarily  used  in  driving  a  wagon  across  the  track  of  an 
electric  railway,  and  exercised  all  the  usual  and  ordinary 
diligence  required  to  cross  such  a  track  in  safety;  that  the 
motorman  had  no  headlight  on  his  car,  although  it  was 
dusk,  and  that  he  failed  to  ring  any  gong  or  to  give  other 
warning,  or  to  slow  up  his  car,  as  it  approached  the  cross- 
ing. The  defendant's  evidence  tended  to  show  that,  as  the 
car  came  down  First  Street,  it  was  nioving  at  a  high  rate 
of  speed ;  that  the  motorman  in  charge  saw  the  express 
wagon  as  it  was  about  to  cross  the  tracks  at  Jefferson 
Street,  but  at  such  a  distance  away  that,  at  the  rate  it 
was  moving,  it  would  have  ample  time  to  clear  the  tracks 
before  the  car  reached  that  street,  but  at  once  put  the  car 
under  control ;  that  after  the  horse  and  all  the  wagon  had 
crossed  the  tracks, except  the  hind  wheels,  which  were  just 
at  the  east  rail  of  the  eastern  track,  and  when  far  enough 
in  front  of  the  car  for  the  wheels  to  have  passed  over,  and 
entirely  out  of  reach  thereof,  the  driver  suddenly  stopped 
and  turned  the  horse  to  the  right,  and  that  before  the 
car  could  possibly  be  checked  it  came  in  contact  with  the 
wheels  of  the  wagon  so  situated,  and  pushed  them  off  the 
track ;  and  that  at  the  time  of  the  collision  the  driver  had 
turned  the  horse  and  fore  wheels  of  the  wagon  to  the  south, 
so  that  they  stood  parallel  with  the  track.  It  does  not 
appear  that  the  motorman  took  note  of  the  driver  of  the 
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wagon  prior  to  the  accident — whether  he  appeared  to  be  a 
man  grown  or  a  youth — and  the  record  is  silent  upon  the 
subject  from  his  standpoint.  The  plaintiff  having  recov- 
ered judgment,  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Dol/ph, 
MaHory,  Simon  &  Gearin,  with  an  oral  argument  by  Mr. 
Rufus  Mallory. 

For  respondent  there  was  a  brief  over  the  name  of  Bern- 
stein &  Cohen,  with  an  oral  argument  by  Mr,  Alexander 
Bernstein. 

Mr.  Justice  Wolverton,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  court. 

The  trial  court,  after  instructing  the  jury  as  to  the  law 
relative  to  contributory  negligence,  proceeded  to  say :  "But 
in  the  case  of  children  the  court  cannot  say  this  as  a  mat- 
ter of  law.  In  such  cases  it  is  more  or  less  a  mixed  ques- 
tion of  law  and  fact" — and  further  instructed  as  follows : 

"  The  evidence  shows  that  plaintiff's  minor  was  at  the 
time  a  minor  somewhere  about  fifteen  years  of  age.  This 
fact,  h6wever,  does  not  excuse  him  from  the  obligation  to 
exercise  care  according  to  his  knowledge  and  capacity  to 
understand  danger,  as  boys  of  that  age  ordinarily  are,  and 
to  use  ordinary  care  to  avoid  it ;  and  if  you  find  from  the 
evidence  in  this  case  that  plaintiff's  minor  had  sufficient 
capacity  to  understand  the  danger  of  crossing  a  railroad 
track  in  such  a  situation,  it  was  his  duty  to  use  ordinary 
care  in  crossing  the  track,  so  as  to  avoid  getting  in  the 
way  of  moving  cars ;  and  if  he  failed  to  use  such  care,  and 
because  of  such  failure  was  injured,  he  was  guilty  of  con- 
tributory negligence,  and  cannot  recover  in  this  action. 
A  child  would  not  be  expected  to  use  the  same  degree  of 
care  and  prudence  that  a  person  of  older  years  and  larger 
discretion  would  use ;  but  you  are  to  take  into  considera- 
tion the  age  of  the  plaintiff's  minor,  and  his  character,  and 
all  the  circumstances  and  facts — all  the  evidence  throwing 
light  upon  the  manner  in  which  any  injury  may  have  oc- 
curred— and  then  determine  whether  he  used  the  care 
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which  an  ordinarily  prudent  boy  of  his  age,  under  those 
circumstances,  should  have  used.  If  he  did  use  such  care, 
he  was  not  guilty  of  contributory  negligence.  If  he  failed 
to  use  such  care,  then  he  was  guilty  of  contributory  negli- 
gence, and  the  plaintiff  cannot  recover." 

To  these  instructions  exceptions  were  taken  and  re- 
served, and  the  sole  assignment  of  error  contained  in  the 
record  is  relative  thereto.  Counsel  for  appellant  insist  that 
the  instructions  are  erroneous  (1)  because  the  defendant 
had  no  knowledge  or  notice  that  the  person  in  charge  of 
the  horse  and  wagon  was  a  minor ;  that  the  occupation  in 
which  he  was  engaged  was  one  for  an  adult,  and  not  for 
an  infant,  and  the  defendant's  liability  could  not  in  any 
way  be  made  to  depend  upon  the  driver's  capacity  from 
considerations  of  his  age ;  and  (2)  because  the  undisputed 
evidence  conclusively  shows  that  the  person  injured, 
although  a  minor,  thoroughly  understood  the  situation, 
the  condition  of  the  business  in  which  he  was  engaged, 
the  risks  and  hazards  attending  it,  and  especially  of  cross- 
ing the  tracks  of  a  street  railway  upon  which  were  cars 
propelled  by  electricity,  and  therefore  assumed  all  the  haz- 
ards of  the  position,  from  which  it  follows  that  his  infancy 
was  wholly  immaterial,  and  unavailable  to  limit  his  lia- 
bility, or  to  enlarge  that  of  the  defendant. 

1.  The  first  reason  advanced  as  a  basis  of  counsers  po- 
sition is  manifestly  without  relevancy,  under  the  condi- 
tions in  which  the  case  comes  here.  All  the  instructions 
pertaining  to  the  negligence  of  the  defendant  are  admit- 
tedly unexceptionable,  and  no  objections  were  made  or 
exceptions  saved  thereto  in  any  form,  so  that  the  case  had 
passed  from  the  point  where  plaintiff  had  the  laboring  oar. 
The  instructions  complained  of  relate  solely  to  the  defense 
of  contributory  negligence — a  matter  devolving  upon  the 
defendant  to  establish — which  is  entirelv  distinct,  and 
altogether  another  phase  of  the  trial  procedure.    The  plain- 
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tiff's  case  had  become  a  closed  book,  the  record  unexcep- 
tionable. Not  so  upon  the  other  hand.  The  defendant 
was  not  satisfied  with  the  manner  in  which  its  separate 
and  special  defense  was  submitted  to  the  jury,  hence  its 
exceptions,  and  these  exceptions  raise  the  sole  and  only 
question  with  which  we  can  deal.  In  other  words,  the 
record  shows  that  plaintiff's  case  was  properly  submitted, 
while  the  manner  in  which  the  defendant's  case  was  sub- 
mitted is  alone  questioned,  so  that  the  first  reason  advanced 
as  a  basis  of  counsel's  position  is  without  potency  now. 

2.  The  second  reason  is  forceful  and  cogent,  and  the 
problem  presented  is  not  a  little  difficult  of  solution.  The 
doctrine  of  the  assumption  of  risks  and  hazards  incident 
to  the  occupation  in  which  a  person  has  engaged  does  not 
apply  otherwise  than  as  between  master  and  servant,  but 
no  such  relation  existed  between  the  defendant  and  the 
plaintiff's  minor  herein. 

3.  Counsel  urge,  however,  that  as  the  plaintiff's  minor 
presented  the  same  proofs  of  the  exercise  of  care  in  cross- 
ing defendant's  tracks  as  if  he  had  been  of  full  age,  and 
took  the  same  precautions  that  an  adult  would  have  done, 
using  ordinary  care  and  prudence  (that  is,  by  looking  both 
ways  as  he  approached  the  defendant's  tracks,  to  ascertain 
if  any  cars  were  in  sight,  and  then  proceeding  across  them), 
and  that,  as  he  understood  and  appreciated  the  situation 
and  the  business  in  which  he  was  engaged,  and  all  the 
risks  and  hazards  pertaining  to  it,  and  especially  of  cross- 
ing the  tracks  of  a  street  railway,  therefore  the  same  rule 
would  apply  to  him  as  to  an  adult,  and  the  fact  of  his 
infancy  was  wholly  immaterial,  and  could  be  of  no  avail 
to  limit  his  responsibility.  This,  it  seems  to  us,  does  not 
include  the  whole  case.  The  very  point  of  dispute  cen- 
ters about  the  boy  driving  off  the  tracks  after  he  had  en- 
tered upon  them.  His  testimony  tended  to  show  that  he 
was  proceeding  straight  ahead  in  a  walk,  and  at  the  rate 
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in  which  he  had  crossed  all  the  tracks  but  one,  while  the 
defendant's  evidence  was  to  the  effect  that  he  stopped,  or 
nearly  so,  with  the  hind  wheels  of  his  wagon  upon  the  east 
or  last  track  before  he  had  cleared  it  enough  to  let  the  car 
pass,  which  action  on  his  part,  defendant  claims,  was  the 
proximate  cause  of  the  collision  resulting  in  the  injury. 
Here  is  involved  a  question  of  fact  as  to  what  he  really 
did,  and  it  may  then  be  inquired,  did  he  in  this  particular 
respect  exercise  the  care  and  caution  that  an  adult  would 
have  used?  If  he  did,  and  was  hurt,  the  defendant,  if 
negligent,  was  clearly  liable.  But  it  is  denied  that  he  did, 
and  asserted  that  he  should  have  so  acted,  and  this  con- 
stitutes the  very  ground  for  the  alleged  contributory  neg- 
ligence which  would  exonerate  the  defendant.  Because 
the  minor  exercised  the  care  of  an  adult  in  looking  before 
he  started  to  cross  the  tracks,  it  does  not  follow  that  he 
exercised  or  ought  to  have  exercised  the  care  of  an  adult 
in  crossing  and  clearing  the  tracks  of  the  defendant.  As 
to  his  understanding  and  appreciating  all  the  risks  and 
hazards  of  the  business  in  which  he  was  engaged,  that  is 
a  fact  in  a  measure  assumed,  when  compared  with  the 
understanding  and  appreciation  of  an  adult  under  like  cir- 
cumstances and  conditions. 

The  real  question  involved  is  whether  the  court  should 
say,  as  a  matter  of  law,  under  the  testimony,  that  the 
minor  was,  to  all  intents  and  purposes,  an  adult,  and  should 
have  been  held  to  like  care,  foresight,  and  responsibility. 
There  are  cases,  properly  decided,  too,  where  the  courts 
have  said,  as  a  matter  of  law,  that  the  minor,  considered 
as  yet  immature,  was  guilty  of  such  contributory  careless- 
ness and  negligence  that  he  ought  not  to  recover.  Such 
is  the  case  of  Dietrich  v.  Baltimore  &  H.  S,  Ry.  Co,  58  Md. 
347,  where  a  minor  attempted  to  board  a  moving  street  car 
by  the  front  platform  having  one  of  the  steps  broken  off, 
when  there  was  a  safe  way  of  entry  by  the  rear  platform. 
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*  affording  ready  and  easy  access.  In  this  case  Mr.  Justice 
Alvry,  in  his  opinion,  says  :  "Now,  conceding  that  there 
was  negligence  on  the  part  of  the  defendant  in  running 
the  car  with  a  broken  or  an  insufficient  step  to  the  front 
platform,  and  that  there  was  fault  in  the  driver  in  not 
stopping  the  car  upon  the  approach  of  the  plaintiff,  the 
question  is,  did  the  plaintiff  so  directly  contribute  to  the 
happening  of  the  accident  by  his  own  want  of  ordinary 
and  reasonable  care  as  to  preclude  the  right  of  recovery 
for  the  injury  suffered  ?  This  is  not  a  question  that  arises 
upon  conflicting  evidence,  or  where  inferences  might  be 
drawn  from  the  proof  of  indirect  circumstances,  in  which 
cases  the  question  would  be  exclusively  for  the  jury.  ♦  ♦ 
His  want  of  caution,  and  his  reckless  disregard  of  the  dan- 
ger in  attempting  to  board  the  car  while  in  motion,  would 
clearly  appear  to  have  been  the  direct  cause  of  the  accident. 
He  was  old  enough  to  know  and  understand  the  risk  that 
he  incurred,  and,  if  he  had  used  his  eyes,  he  could  not 
have  failed  to  perceive  that  the  step  had  been  broken  from 
the  platform.  Under  such  circumstances,  neither  he  nor 
his  father  can  have  any  right  of  action  against  the  defend- 
ant.'* Another  case  grounded  upon  the  same  principle  is 
Thompson  v.  Buffalo  Ry.  Co.  145  N.  Y.  196  (39  N.  E.  709). 
The  plaintiff's  minor  was  a  girl  of  fourteen  years,  and  the 
court,  in  renelering  its  opinion,  says :  '^Although  a  minor, 
no  claim  is  made  that  Alcy  was  not  sui  juris.  While  she 
may  not  have  possessed  the  judgment,  caution,  and  pru- 
dence of  persons  of  more  mature  years,  she  was  expected 
and  required  to  exercise  the  measure  of  care  and  caution 
that  is  common  and  usual  in  one  of  her  age."  But  the 
case  was  taken  from  the  jury  on  a  motion  for  nonsuit. 
Another  case  that  has  come  under  our  observation  is 
Nagle  v.  Allegheny  Valley  R.  Co,  88  Pa.  35  (32  Am.  Rep. 
413).  Here  the  case  was  taken  from  the  jury  by  invoking 
the  presumption  that  a  child  of  fourteen  years  had  sufli- 
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cient  capacity  to  be  sensible  of  danger  and  to  have  the 
power  to  avoid  it,  which  presumption,  it  was  said,  would 
stand  until  overthrown  by  clear  proof  of  the  absence  of 
such  discretion  as  is  usual  with  infants  of  th^t  age.  This 
case,  although  the  opinion  was  rendered  by  Mr.  Justice 
Paxson,  a  jurist  of  eminence  and  ability,  does  not  seem  to 
have  been  followed  subsequently  in  the  same  State  or  else- 
where, so  far  as  our  research  has  extended.  The  doctrine 
of  the  two  cases  preceding  the  last  cited  was  invoked  in 
Cooper  V.  Lake  Shore  &  M.  S.  Ry,  Co.  66  Mich.  261  (33 
N.  W.  306,  11  Am.  St.  Rep.  482),  but  the  court  refused  to 
apply  it;  saying,  in  effect,  that  many  cases  are  cited  in 
which  children  have  been  held  accountable  for  contribu- 
tory negligence,  but  that  the  case  under  consideration  was 
not  one  of  them,  the  evidence  being  conflicting  upon  the 
very  point  in  dispute. 

But  a  case  of  distinct  analogy  to  the  one  at  bar  is  Wright 
V.  Detroit,  G,  H,  &  M,  Ry,  Co.  77  Mich.  123  (43  N.  W.  765). 
There  the  plaintiff's  intestate,  a  boy  under  fifteen  years, 
while  riding  on  a  sleigh  driven  by  another  boy  of  the  same 
age,  was  struck  by  defendant's  train  and  killed.  There 
was  a  conflict  in  the  testimony  relative  to  the  defendant's 
negligence,  and  that  part  of  the  case  was,  as  here,  properly 
submitted  to  the  jury.  The  trial  court,  as  was  shown  by 
its  charge,  held  the  boy  who  was  killed  to  the  same  degree 
of  diligence  in  his  efforts  to  avoid  the  accident  which  over- 
took him  as  would  be  required  of  an  adult,  and  the  excep- 
tion in  the  supreme  court  was  directed  to  this  holding; 
but,  in  deciding  the  case,  the  supreme  court,  speaking 
throughMr.  Chief  Justice  Sherwood,  says  :  "The  rule  is 
this  :  *That  the  care  and  discretion  to  be  used  by  children, 
and  for  which  they  must  be  held  chargeable,  must  be  pro- 
portioned to  their  age  and  capacity;  and,  while  it  must 
be  ordinary  care,  it  is  not  the  ordinary  care  required  of  an 
adult  under  the  same  circumstances.'  "   And  after  alluding 
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to  some  of  the  authorities,  the  learned  chief  justice  con- 
tinues :  *'  I  think  the  latv  may  be  regarded  as  well  settled 
in  this  State  that,  in  determining  the  question  of  contribu- 
tory negligence,  not  the  same  degree  of  caution  is  required 
of  an  infant  as  in  the  case  of  an  adult,  and,  when  such 
negligence  is  sought  to  be  charged  against  a  lad  cf  less 
than  fifteen  years  of  age,  the  rule  clearly  applies ;  and  the 
charge  of  the  court  is  erroneously  defective  which  fails  to 
state  the  rule,  and  challenge  the  attention  of  the  jury  to  it, 
in  applying  the  law  to  the  facts  and  circumstances  such  as 
are  disclosed  by  the  evidence  in  this  case."  There  was  a 
dissenting  opinion  by  Mr.  Justice  Campbell,  in  which  he 
says:  "There  are,  no  doubt,  cases  where  peculiar  knowl- 
edge is  an  element  to  be  considered,  aside  from  ordinary 
sense  and  ordinary  experience,  and  where  the  lack  of  such 
knowledge  is  more  likely  to  exist  in  minors  or  youths  than 
in  persons  of  experience,  but  the  particular  risk  in  this  case 
was  one  which  would  be  as  palpable  to  a  boy  of  fifteen  as  to 
a  man.  A  much  younger  boy  would  comprehend  the  dan- 
ger of  slowly  crossing  a  railroad  when  a  train  is  approach- 
ing or  likely  to  approach."  This,  however,  concedes  the 
rule  as  announced  in  the  main  opinion,  but  denies  its 
application  in  that  case. 

Mr.  Justice  Hunt,  in  Railroad  Co.  v.  Oladmon,  82  U.  S. 
(15  Wall.)  401,  408,  says:  **0f  an  infant  of  tender  years 
less  discretion  is  required,  and  the  degree  depends  upon 
his  age  and  knowledge.  Of  a  child  of  three  years  of  age 
less  caution  would  be  required  than  of  one  of  seven,  and 
of  a  child  of  seven  less  than  of  one  of  twelve  or  fifteen. 
The  caution  required  is  according  to  the  maturity  and 
capacity  of  the  child,  and  this  is  to  be  determined  in  each 
case  by  the  circumstances  of  that  case."  The  rule  was 
subsequently  applied  by  the  same  eminent  jurist  in  the 
turntable  case  of  Railroad  Co.\.  Stout^  84  U.  S.  (17  Wall.) 
657.    This  court  has  spoken  to  the  same  effect  in  Cassida  v. 
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Oregon  Ry.  &  Nav,  Co.  14  Or.  551  (13  Pac.  438),  and  Schleiger 
V.  Northern  Term.  Co.  43  Or.  4,  14  (72  Pac.  324).  So  in 
Haycroft  v.  Lake  Shore  &  M.  S.  R.  Co.  2  Hun,  489,  where 
the  party  injured  was  a  girl  of  sixteen  years,  the  court 
said  with  reference  to  the  controversy:  "Now,  if  there  is 
any  allowance  to  be  made  in  measuring  the  degree  of  care 
which  this  young  girl  was  bound  to  use,  for  her  youth, her 
inexperience,  for  the  tendency  of  persons  of  her  age  to 
allow  their  attention  to  be  given  to  objects  of  interest  in 
their  immediate  view,  and  to  overlook  dangers  from  causes 
not  immediately  in  view,  then  it  was  for  the  jury  to  say 
whether  this  young  girl  did  not,  under  all  the  circum- 
stances, use  all  the  care  and  diligence  to  guard  against 
danger  that  could  be  reasonably  required  from  one  of  her 
age."  The  trial  court  took  the  case  from  the  jury,  but  it 
was  reversed  upon  that  account,  the  fourth  department  of 
the  general  term  of  the  supreme  court,  in  passing  upon 
the  case,  using  the  language  above  quoted.  This  case  was 
affirmed  on  appeal  to  the  court  of  appeals:  Haycroft  v. 
Lake  Shore  &  M.  S.  R.  Co.  64  N.  Y.  636.  So,  also,  in  the 
case  of  Daniels  v.  Clegg,  28  Mich.  32,  which  was  that  the 
trial  court  was  correct  in  charging  that  **the  jury  should 
consider  the  age  of  the  daughter  [she  being  the  person 
injured  and  about  the  age  of  twenty  years],  and  the  fact 
that  she  was  a  woman,"  and  **that  she  would  not  be  guilty 
of  negligence  if  she  used  that  degree  of  care  that  a  person 
of  her  age  and  sex  would  ordinarily  use."  The  principle 
is  of  unquestioned  soundness,  and  has  been  applied  in 
many  cases :  See  Cooper  v.  Lake  Shore  &  M.  8.  R.  Co.  66 
Mich.  261  (11  Am.  St.  Rep.  482,  33  N.W.306);  East  Sag- 
inaw  City  Ry.  Co.  v.  Bohn,  27  Mich.  503;  Quill  v.  Southern 
Pac.  Co.  140  Cal.  268  (73  Pac.  991);  Hassenyer  v.  Michigan 
Cent.  R.  Co.  48  Mich.  205  (12  N.  W.  155, 42  Am.  Rep.  470); 
Plumley  v.  Birge^  124  Mass.  57  (26  Am.  Rep.  645);  Consoli- 
dated Trac.  Co.w.  Scott,  58  N.  J.  Law,  682  (34  Atl.  1094,  33 
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L.  R.  A.  122,  55  Am.  St.  Rep.  620);  Kerr  v.  Forgue,  54  111. 
482  (5  Am.  Rep.  140);  Bridger  v.  Railroad  Co,  25  S.  C.  24; 
Kline  v.  Central  Pac.  R,  Co.  37  Cal.  400  (99  Am.  Dec.  282); 
McOuire  v.  Chicago  M,  &  St  P.  Ry.  Co.  (C.  C.)  37  Fed.  54. 

4.  In  the  case  at  bar  the  instruction  incorporating  the 
principle  was  proper,  unless  the  minor  had  arrived  at 
man's  estate  in  judgment,  prudence,  and  forethought;  and, 
in  order  to  declare  that  it  was  improper,  we  should  be  able 
to  say,  as  a  matter  of  law,  that  such  was  the  case.  This 
we  are  impressed  we  cannot  do.  Just  at  what  period  in 
a  child's  advancement  in  years  he  is  to  be  considered  to 
have  arrived  at  maturity,  and  to  have  assumed  all  the 
responsibilities  of  a  man, as  distinguished  from  a  child,  is 
an  indeterminate  quantity.  But  if,  as  in  the  case  of  Wright 
V.  Detroit,  O.  H.  &  M.  Ry.  Co.  77  Mich.  123  (43  N.  W.  765), 
the  instruction  was  proper  where  the  child  was  just  under 
fifteen,  and  in  Haycroft  v.  Lake  Shore  &  M.  S.  R.  Co,  2  Hun, 
489,  where  the  girl  was  sixteen,  and  in  Daniels  v.  Clegg,  28 
Mich.  32,  where  she  was  twenty,  there  can  be  no  reason  for 
believing  that  it  was  improper  in  this  case.  It  could  not 
be  so,  as  the  comparative  ages  will  not  warrant  it.  Whether 
a  boy  of  the  capacity  of  the  plaintiff's  minor  was  able  to 
apprehend  the  danger  involved,  and  had  sufficient  sagacity 
to  avoid  it  successfully,  and  yet,  notwithstanding  his  mi- 
nority, he  was  negligent,  is  a  question  that  would  properly 
arise  upon  a  motion  for  nonsuit;  but  it  could  not  be  in- 
sisted on  in  this  case,  as  the  bill  of  exceptions  shows  there 
was  a  conflict  in  the  testimony  relative  to  whether  he  was 
negligent  in  that  respect  or  not.  The  judgment  of  the  trial 
court  will  be  affirmed,  and  it  is  so  ordered.       Affirmed. 


On  Motion  for  Rehearing. 

Messrs.  Dolph,  Mallory,  Simon  &  Gearin  presented  a  brief 
for  the  motion. 
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Messrs,  Bernstein  &  Cohen  presented  a  brief  contra. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

It  was  not  our  purpose  by  the  main  opinion  handed 
down  herein,  as  it  seems  to  be  suggested  by  the  petition 
for  rehearing,  to  hold  to  the  doctrine  "that,  where  the  in- 
terests and  actions  of  an  infant  are  involved,  a  trial  judge 
can  in  no  case  declare  as  a  matter  of  law  that  there  has 
been  contributory  negligence."  We  said,  it  will  be  ob- 
served, "there  are  cases,  properly  decided,  too,  where  the 
courts  have  said  as  a  matter  of  law  that  the  minor,  con- 
sidered as  yet  immature,  was  guilty  of  such  contributory 
carelessness  and  negligence  that  he  ought  not  to  recover," 
and  in  support  thereof  we  cited  several  authorities.  In 
line  with  this  view  are  some  of  the  cases  cited  by  counsel 
in  their  petition  for  rehearing.  Notably  is  the  case  of 
Rudd's  AdmW  v.  jR.  &  D,  R.  Co.  80  Va.  546,  where  a  boy  of 
twelve,  sent  by  his  parents  to  mind  the  cows  in  a  field  along 
a  railway,  went  to  sleep  on  the  track,  and  was  run  over 
and  killed  by  a  freight  train,  and  it  was  held  that,  not- 
withstanding his  immature  years,  he  was  guilty  of  such 
contributory  negligence  that  his  administrator  could  not 
recover.  Another  is  Masser  v.  Chicago  R.  I.  &  P.  R.  Co. 
68  Iowa,  602  (27  N.  W.  776),  where  a  boy  between  eleven 
and  twelve  years  was  killed  while  crossing  the  tracks  of  a 
railroad.  The  court  said  in  that  case :  "A  boy  eleven  years 
of  age  knows  as  well  as  an  adult  does  what  a  railroad  is, 
and  the  use  to  which  it  is  put,  and  the  consequence  to  a 
person  who  should  be  struck  by  a  passing  train,  and  knows 
that  he  should  not  stop  to  play  or  lounge  amid  a  network 
of  tracks.  It  is  true  that  a  boy  of  that  age  cannot  be  pre- 
sumed to  have  the  judgment  of  an  adult;  but  it  does  not 
require  much  judgment  to  keep  from  walking  in  a  dan- 
gerous place,  the  dangers  of  which  are  fully  understood. 
If  the  question  was  as  to  whether  the  deceased  was  guilty 
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of  contributory  negligence  in  the  mere  act  of  stepping 
backward  upon  the  defendant's  track  when  the  Fort  Dodge 
train  passed,  the  case  would  be  different.  The  deceased 
evidently  lost  his  presence  of  mind  somewhat,  and  he 
might  not  have  been  guilty  of  negligence  in  what  he  did 
then,  even  though  he  did  not  govern  himself  with  the 
prudence  which  might  reasonably  have  been  expected  of 
an  adult.  But  his  negligence  consisted  in  going,  in  the 
outset,  and  in  remaining,  where  he  incurred  the  danger 
of  losing  his  presence  of  mind."  Of  like  import  are  the 
cases  of  Twist  v.  Winona  &  St,  Peter  R.  Co.  39  Minn.  164 
(39  N.  W.  402, 12  Am.  St.  Rep.  626),  and  Merryman  v.  Chi^ 
cago  R,  I.  &  P.  R,  Co,  85  Iowa,  634  (52  N.  W.  545).  both 
of  which  arose  from  accidents  about  turntables,  and  in  all 
these  cases  the  injured  parties  were  trespassers.  In  the 
Twist  Case  the  court  say :  **  The  law  very  humanely  does 
not  require  the  same  degree  of  care  on  the  part  of  a  child 
as  of  a  person  of  mature  years,  but  he  is  responsible  for 
the  exercise  of  such  care  and  vigilance  as  may  reasonably 
be  expected  of  one  of  his  age  and  capacity,  and  the  want 
of  that  degree  of  care  is  negligence."  Yet,  in  spite  of  the 
fact  that  the  child  injured  was  less  than  ten  and  a  half 
years  of  age,  the  court  held  it  to  have  been  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  In  the  case  at 
bar  neither  the  lower  court  nor  this  court  was  asked  to  say 
as  a  matter  of  law  whether  the  minor  was  guilty  of  con- 
tributory negligence.  There  was  no  motion  for  a  nonsuit 
or  an  instructed  verdict,  nor  was  all  the  evidence  brought 
here  in  the  bill  of  exceptions  so  that  we  could  determine 
that  question  if  it  had  been  urged. 

We  cannot  say,  of  course,  whether,  had  the  question 
been  before  us,  the  result  would  or  would  not  have*  been 
different,  in  view  of  the  authorities  cited  both  here  and  in 
the  main  opinion.  The  single  question  presented,  how- 
ever, was  whether  the  court  erred  in  instructing  that  the 
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jury  should  take  into  consideration  the  age  of  the  minor, 
and  determine  whether  he  used  the  care  and  prudence 
which  an  ordinarily  prudent  boy  of  his  age  would  be  ex- 
pected to  exercise.    It  was  urged  that  the  instruction  should 
not  have  been  given  because  the  boy  was  fully  acquainted 
with  the  business  in  which  he  was  engaged,  and  knew  the 
danger  of  crossing  the  tracks  of  the  defendant's  railway  as 
well  as  if  he  were  an  adult,  took  like  precautions  in  cross- 
ing in  the  present  instance  as  an  adult  would  have  taken 
or  was  required  to  take,  and  offered  proofs  of  the  exercise 
of  that  kind  of  care.    It  should  be  noted  that,  with  the 
exception  of  the  last  one,  the  reasons  advanced  as  a  basis 
for  the  objection  are  deductions  drawn  from  the  evidence, 
which  in  some  manner,  at  least,  is  susceptible  of  a  differ- 
ent construction.    The  question*,  therefore,  resolved  itself 
into  this,  as  stated  in  the  main  opinion,  whether  this  boy, 
of  the  age  of  fifteen  years,  had  arrived  at  man's  estate  in 
judgment,  prudence,  and  foresight ;  for,  if  he  had  not,  the 
instruction,  although  given  unasked,  was  not  inappropri- 
ate.   The  entire  case  turned  upon  whether  he  was  guilty 
of  contributory  negligence  in  driving  off  the  tracks  after 
he  had  started  to  cross  them,  the  defendant's  theory  being 
that  he  stopped,  or  practically  so,  by  turning  his  horse's 
head  and  the  fore  wheels  of  the  wagon  parallel  with  the 
track.    But  as  to  this  there  was  a  dispute  in  the  evidence, 
so  far  as  disclosed  by  the  record ,  and  the  question  presented 
is  not  whether  he  was  guilty  of  contributory  negligence 
notwithstanding  he  was  a  minor,  but  whether  he  was  an 
adult  to  all  intents  and  purposes  notwithstanding  he  was 
but  fifteen  years  of  age,  so  that  it  was  error  to  instruct  at 
all  that  the  jury  should  take  his  age  into  consideration. 
If  the  case  was  to  go  to  the  jury  at  all,  it  was  not  improper 
for  it  to  go  as  it  did. 

5.  The  New  York  cases  cited,  namely,  Reynolds  v.  New 
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York  Cent.  &  H.  R  R  Co.  58  N.  Y.  248,  and  Tucker  v.  New 
York  Cent.  &  H,  R  R  Co.  124  N.  Y.  308  (26  N.  E.  916,  21 
Am.  St.  Rep.  670),  seem  to  proceed  upon  a  different  doc- 
trine as  to  the  burden  of  proof  in  negligence  cases  from 
thM  adopted  here.  The  plaintiff  there  is  required  to  show 
affirmatively  as  a  part  of  his  case,  before  he  can  recover, 
that  he  is  not  guilty  of  contributory  negligence.  Mr.  Jus- 
tice Parker  states  it  clearly  in  the  Tucker  Case,  saying  : 
*'The  plaintiff,  in  order  to  recover  for  the  damages  sus- 
tained by  the  killing  of  his  intestate,  ♦  *  was  burdened 
with  the  necessity  of  proving,  first,  that  the  defendant  was 
guilty  of  negligence ;  and,  second,  that  he  was  free  from 
all  fault  contributing  to  that  result."  Not  so  here.  Con- 
tributory negligence  is  a  matter  of  defense,  and  the  burden 
of  maintaining  it  is  cast  upon  the  defendant:  Johnston  v. 
Oregon  S.  L.  Ry.  Co.  23  Or.  94  (31  Pac.  283);  Tucker  v.  North- 
em  Term.  Co.  41  Or.  82  (68  Pac.  426,  27  Am.  &  Eng  R.  R. 
Cas.  N.  S.  66,  11  Am.  Neg.  Rep.  629). 

6.  The  Tucker  Case  from  New  York  cites  the  Nagle  Case 
(Nagle  v.  Allegheny  Valley  R.  Co.  88  Pa.  35,  32  Am.  Rep. 
413),  and  the  sui  juris  doctrine  is  applied.  To  be  under- 
stood, this  requires  development.  Mr.  Justice  Paxson  in 
the  Nagle  Case  says:  *'The  law  fixes  no  arbitrary  period 
when  the  immunity  of  childhood  ceases  and  the  responsi- 
bilities of  life  begin";  and,  referring  to  Sharswood's  Black- 
stone  (volume  1,  p.  435;  vol.  4,  p.  20),  continues:  "We 
learn  that  fourteen  is  the  age  of  discretion  in  males,  and 
twelve  in  females;  that  at  fourteen  an  infant  may  choose 
a  guardian  and  contract  a  lawful  marriage.  His  responsi- 
bility to  the  criminal  law  is  equally  well  settled.  Under 
seven  years  of  age  an  infant  cannot  be  found  guilty  of 
felony,  for  then  a  felonious  discretion  is  almost  an  impos- 
sibility in  nature  ;  but  at  eight  years  old  he  may  be  guilty 
of  felony.  Dalt.  Just.  c.  147.  Between  the  ages  of  seven 
and  fourteen,  though  an  infant  shall  be  prima  facie  ad- 
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judged  to  be  doli  incapax,  yet  if  it  appear  to  the  court  and 
jury  that  he  was  doli  capaxj  and  could  discern  between  good 
and  evil,  he  may  be  convicted  and  suffer  death.  After  four- 
teen an  infant  is  responsible  for  his  crimes  to  the  same 
extent  as  an  adult."  From  this  statement  of  the  law  the 
eminent  jurist  makes  the  deduction  that  at  the  age  of  four- 
teen an  infant  is  presumed  to  possess  sufficient  capacity 
and  understanding  to  be  sensible  of  danger^  and  to  have 
the  discretion  and  foresight  to  avoid  it,  and  **this  pre- 
sumption," he  says,  "ought  to  stand  until  it  is  overthrown 
by  clear  proof  of  the  absence  of  such  discretion  and  intel- 
ligence as  is  usual  with  infants  of  fourteen  years  of  age." 
Mr.  Justice  Parker  thus  reasons  in  the  Tucker  Case : 
"  The  Penal  Code  provides  that,  when  an  infant  is  charged 
with  crime,  upon  the  prosecution  rests  the  burden  of  show- 
ing that  the  defendant  has  sufficient  intelligence  and  ma- 
turity of  judgment  to  render  him  capable  of  harboring  a 
criminal  intent  until  the  age  of  twelve  years,  at  which 
time  the  presumption  of  incapacity  ceases.  Now,  while 
this  statute  does  not  undertake  to  prescribe,  and  does  not 
necessarily  affect,  the  rule  to  be  applied  in  civil  actions,  it 
suggests,  as  asserted  in  the  Nagle  Case,  an  age  to  which  the 
courts  can  with  safety  limit  the  presumption  of  incapacity 
on  the  part  of  an  infant  to  appreciate  the  perils  incident 
to  crossing  railroad  tracks.  This  presumption  may,  in  a 
proper  case,  be  so  far  overborne  by  evidence  as  to  present 
a  question  for  the  jury,  and  then  the  age  of  the  injured 
party  may  doubtless  be  considered  by  the  jury  in  connec- 
tion with  the  facts  indicating  a  lack  of  comprehension  of 
a  dangerous  situation.  But,  in  the  absence  of  evidence 
tending  to  show  that  an  injured  infant  twelve  years  old 
was  not  qualified  to  understand  the  danger  and  appreciate 
the  necessity  for  observing  that  degree  of  caution  in  cross- 
ing a  railroad  track  which  an  adult  would,  he  must  be 
deemed  aui  jurU.^^    If  we  mistake  not  the  reasoning  of 
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that  case,  it  means  this,  that  a  child  of  twelve  without 
evidence  to  show  his  incapacity  to  comprehend  danger 
and  to  avoid  it,  will  be  deemed  to  be  sui  juris — that  is,  that 
he  has  such  capacity — and,  being  sui  juris,  he  is  as  capable 
and  as  well  qualified  to  understand  and  appreciate  the 
dartger,  and  to  observe  and  employ  the  same  degree  of 
caution  in  crossing  a  railroad  track,  as  an  adult.  Thus,  it 
casts  the  burden  of  proof  upon  the  child  to  show  that  he 
does  not  possess  the  same  degree  of  appreciation  of  danger 
and  the  same  prudence  and  foresight,  as  it  respects  the 
crossing  of  a  railroad  track,  as  an  adult,  and  logically  car- 
ries with  it  the  presumption  that  in  such  a  case  a  child  of 
twelve  is  to  all  intents  and  purposes  a  person  of  mature 
judgment,  appreciation,  and  understanding. 

The  rule  seems  to  be  the  legitimate  result  and  eventual 
outgrowth  of  the  rule  obtaining  in  New  York,  that  plaintiff 
has  the  burden  of  showing  that  he  was  not  guilty  of  con- 
tributory negligence  before  he  can  recover.  This  is  appar- 
ent from  the  case  of  Stone  v.  Drydock,  E.  B.  &  B.  Ry,  Co, 
115  N.  Y.  104,  110  (21  N.  E.  712),  where  the  court  say: 
**We  are  inclined  to  the  opinion  that  in  an  action  for  an 
injury  to  a  child  of  tender  years,  based  on  negligence,  who 
may  or  may  not  have  been  sui  juris  when  the  injury  hap- 
pened, and  the  fact  is  material  as  bearing  upon  the  ques- 
tion of  contributory  negligence,  the  burden  is  upon  the 
plaintiff  to  give  some  evidence  that  the  party  injured  was 
not  capable,  as  matter  of  fact,  of  exercising  judgment  and 
discretion.  This  rule  would  seem  to  be  consistent  with  the 
principle  now  well  settled  in  this  State,  that  in  an  action 
for  a  personal  injury,  based  on  negligence,  freedom  from 
contributory  negligence  on  the  part  of  the  party  injured 
is  an  element  of  the  cause  of  action." 

Now,  it  may  be  true  that  a  lad  of  twelve  or  fourteen  has 
sufficient  capacity  and  understanding  to  be  sensible  of 
danger,  and  to  have  the  discretion  and  foresight  to  avoid 
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it,  and  yet,  as  compared  with  an  adult  of  mature  judgment, 
he  may  not  be  governed  by  the  same  degree  of  prudence 
and  foresight  as  the  adult,  and  therefore  he  could  only  be 
expected  to  exercise  that  degree  of  care  and  circumspec- 
tion that  a  lad  of  his  years  is  wont  to  exercise.  There  is  a 
time  when  a  child  is  wholly  incapacitated  to  exercise  judg- 
ment. Then  comes  a  time  when  he  is  to  be  deemed  sui 
juris,  as  the  New  York  and  Pennsylvania  courts  term  it, 
and  is  responsible  for  crime,  and  may  be  capacitated  to 
contribute  to  his  own  injury,  or,  in  other  words,  may  be 
deemed  guilty  of  contributory  negligence,  and  yet  not  have 
the  mature  discretion  and  judgment  of  an  adult.  Later 
comes  a  time  when  he  is  held  to  all  the  duties  and  respon- 
sibilities of  an  adult  or  person  of  mature  years.  While 
yet  he  has  not  arrived  at  the  period  when  his  judgment 
is  mature,  and  negligence  is  imputed  to  him,  he  ought  not 
to  be  held  to  the  full  accountability  of  an  adult,  but  only 
to  the  accountability  of  a  person  of  his  years  of  prudence 
and  discretion  ;  and  in  determining  whether  he  is  guilty 
of  negligence  as  a  matter  of  law  this  feature  must  be  taken 
into  account :  that  for  a  person  of  his  years  and  discretion 
he  has  been  guilty  of  such  a  departure  from  that  degree 
of  judgment  that  one  of  his  years  is  wont  to  exercise  as  to 
make  him  absolutely  responsible  for  the  injury  which  he 
has  brought  upon  himself. 

7.  Under  our  practice,  where  the  defendant  must  show 
as  a  defense  that  the  plaintiff  has  been  guilty  of  contribu- 
tory negligence,  it  must,  contrary  to  the  New  York  rule,  be 
assumed  until  otherwise  shown  that  the  minor  has  exer- 
cised the  care  and  circumspection  to  be  expected  of  one  of 
his  years  of  discretion,  and  we  cannot  say  as  a  matter  of 
law  that  because  he  is  sui  juris  he  should  have  exercised 
the  same  degree  of  prudence  and  judgment  as  an  adult. 
For  these  reasons  we  are  impressed  that  the  sui  juris  doc- 
trine, as  applied  in  New  York  and  Pennsylvania,  is  inap- 
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plicable  here,  and  it  fortifies  our  former  holding  that  the 
instruction  complained  of  was  not  inappropriate  under 
the  evidence  as  disclosed  by  the  record. 

Rehearing  Denied. 


Argued  22  December,  1903;  decided  1  February,  1904. 
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MijNiciPAi^iTiiss— Extent  of  Power  of  Eminent  Domain. 

1.  A  statute  authorizing  a  city  to  construct  and  maintain  waterworks,  and  to 
condemn  real  property,  waters,  streams  and  riparian  rights,  if  it  shall  not  be  able 
to  agree  with  the  owners  as  to  the  price  thereof  (Charter  ot  Dallas  City,  1 51, 8p. 
Laws  1906,  p.  671),  confers  ample  authority  to  b^n  and  carry  on  legal  proceedings 
in  the  nature  of  eminent  domain  to  procure  land  and  water  for  a  contemplated 
system  of  waterworks. 

Eminent  Domain— Judicial  and  Legislative  Questions. 

2.  Whether  a  proposed  taking  of  private  property  under  a  claim  of  eminent 
domain  Is  In  fact  for  a  public  use  is  a  Judicial  question,  though  the  expediency 
and  extent  of  the  taking  are  legislative  in  character. 

Eminent  Domain— Sufficiency  of  Complaint. 

3.  A  complaint  in  an  action  to  condemn  private  property  "necessary  or  con- 
venient" for  a  system  of  waterworks,  which  shown  that  in  order  to  carry  out  the 
plans  adopted  it  will  be  necessary  to  use  a  certain  described  strip  of  defendant's 
land,  and  to  divert  Into  the  pipe  line  a  specified  amount  of  the  water  of  a  stream 
flowing  past  and  through  defendant's  property,  sufflciently  states  that  the  prop- 
erty so  designated  is  necessary  for  the  use  designated,  and,  being  necessary,  its 
convenience  is  immaterial. 

Discretion  as  to  Property  to  be  Condemned. 

4.  Where  a  city  is  empowered  to  condemn  property  for  a  waterworks  system 
without  any  limitations  confining  Its  choice  to  any  particular  property,  it  has  a 
discretion,  within  reasonable  limits,  to  chcx)se  the  source  of  its  water  supply,  the 
route  of  its  pipe  lines,  and  the  location  of  its  reservoirs  and  pumping  stations; 
and,  unless  there  is  a  clear  abuse  of  this  discretion  to  the  detriment  of  private 
individuals  and  property  rights,  the  courts  cannot  interfere  to  control  it,  and  the 
mere  tacl  that  a  supply  of  water  can  be  had  from  a  more  convenient  and  less  ex- 
pensive source  is  no  objection  to  an  action  for  condemnation  by  the  city. 

Construction  of  Charter-^Mode  of  Proceeding. 

5.  Dallas  City  Charter,  §27,  authorizes  the  city,  inter  alia,  to  erect,  construct, 
and  purchase  waterworks,  and  section  51,  in  addition  to  granting  the  same 
power,  provides  as  well  for  the  exercise  of  eminent  domain  for  procuring  prop- 
erty therefor  in  case  of  inability  to  purchase  the  same.  Held,  that  the  latter 
power  is  distinct  from  the  power  conferred  by  section  27,  and,  not  being  included 
in  the  latter  section,  its  exercise  is  not  subject  to  a  provision  in  section  28  that  the 
power  or  authority  granted  by  section  27  can  be  exercised  only  by  ordinance  unless 
otherwise  specl fled,  and  a  resolution  Is  accordingly  adequate  for  the  purpoeeof 
instituting  an  action  under  such  section  51. 
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Availability  of  Obj£ctiok8  to  <5oifDwrwATioN  Prm^eedings. 

6.  Where  a  contract  by  a  city  for  the  construction  of  a  waterworks  system 
contemplates  that  the  city  shall  own  the  system  when  completed,  the  fact  that 
the  builder,  as  a  part  consideration  for  its  construction,  is  to  take  as  lessee  the 
tolls  for  a  terra  of  years,  does  not  affect  the  right  to  construct,  and  for  that  pur- 
pose to  acquire  the  easements  necessary  thereto.  This  being  the  case,  persons 
not  residents,  inhabitants  or  taxpayers  of  the  city,  but  whose  land  and  water  are 
being  condemned,  will  not  be  heard  to  discuss  the  objection  that  to  lease  the 
completed  plant  will  be  ultra  vires^  since  their  only  interest  is  in  the  right  to  ap- 
propriate and  the  price  to  be  paid. 

Eminent  Domain— Need  of  Pboviding  Present  Funds. 

7.  Where  a  city  is  authorized  to  contract  for  the  construction  of  a  waterworks 
system,  as  well  as  to  purchase  the  property  necessary  therefor,  it  is  unnecessary 
that  It  provide  for  meeting  the  payments  contemplated  before  exercising  the 
right  of  eminent  domain ;  but,  even  if  it  were  required  to  do  so,  it  could  not  affect 
defendant4s  in  condemnation  proceedings  wbo  were  neither  i^sidents  of  the  city 
nor  taxpayers  therein,  for  their  demands  are  subserved  when  tbe  money  is  paid 
into  cx>urt  for  them,  regardless  of  where  it  comes  from. 

Charter— Authority  for  Condemnation. 

8.  Dallas  City  Charter,  g  51  (Sp.  Laws  190B,  p.  071),  having  authorized  an  action 
to  condemn  property  for  waterworks,  and  prescribed  only  that  the  proceedings 
therein  should  be  the  same  as  those  provided  by  the  general  laws  for  condemna- 
tion for  railroad  purposes,  it  was  not  necessary  to  submit  the  question  of  whether 
it  would  institute  the  action  and  make  payment  to  a  vote  of  the  taxpayers  pur- 
suant to  B.  <fc  C.  Comp.  g  5108. 

From  Polk :   George  H.  Burnett,  Judge. 

This  is  an  action  by  the  City  of  Dallas  instituted  in  the 
exercise  of  the  right  of  eminent  domain  to  condemn  cer- 
tain rights  of  way  over  and  upon  the  premises  of  the  de- 
fendant Mary  E.  Hallock  for  conducting  water  from  Canyon 
Creek,  a  tributary  of  La  Creole  Creek,  to  the  City  of  Dal- 
las ;  also  a  reservoir  site  and  500,000  gallons  of  water  flow- 
ing every  twenty-four  hours  in  La  Creole  Creek  for  the 
construction,  maintenance,  and  operation  of  a  system  of 
waterworks  in  said  city.  The  complaint  sets  forth  the 
incorporation  of  the  plaintiff  as  a  municipality,  the  adop- 
tion by  the  common  council  on  September  17,  1902,  of 
Ordinance  No.  23,  providing  for  supplying  the  city  and 
its  inhabitants  with  water  for  public  and  private  use,  and 
contracting  with  H.  V.  Gates,  his  successors  or  assigns,  for 
.the  construction  of  a  water  plant  within  and  for  the  city, 
and  for  the  payment  to  him  of  $12,000,  and  a  lease  of  the 
plant  for  a  period  of  twenty  years,  or  until  terminated  by 
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agreement  of  the  contracting  parties;  the  adoption  on 
March  23,  1903,  of  Resolution  No.  17,  selecting  the  real 
property,  water,  and  water  rights  sought  to  be  appropri- 
ated and  condemned ;  the  adoption  on  April  20th  follow- 
ing of  Resolution  No.  19,  providing  that  the  city  shall  by 
proper  action  appropriate  and  condemn  the  property, 
rights  of  way,  water,  and  water  rights  selected  by  Resolu- 
tion No.  17;  that  the  city  is  proceeding  to  construct  the 
plant;  that  in  the  construction,  maintenance,  and  opera- 
tion thereof  it  is  necessary  for  plaintiff  to  lay  down  and 
construct  a  pipe  line  on  and  above  the  lands  of  Mrs.  Hal- 
lock,  and  for  that  purpose  to  condemn  a  strip  20  feet  wide, 
particularly  describing  the  same,  with  its  termini  and  loca- 
tion upon  the  ground  and  a  site  for  reservoir  purposes; 
that  it  is  also  necessary  for  the  purposes  indicated  to  ap- 
propriate and  condemn  500,000  gallons  each  and  every 
twenty-four  hours  of  the  water  of  La  Creole  Creek,  flowing 
past  and  through  her  premises ;  and  that  the  parties  plain- 
tiff and  defendant  are  unable  to  agree  upon  suitable  com- 
pensation for  the  several  rights  and  properties  involved. 
A  demurrer  interposed  to  the  complaint  was  overruled, 
and  the  defendants  answered,  setting  up,  first,  damages  on 
account  of  the  appropriation  of  the  lands,  water,  and  water 
rights ;  and,  second,  that  the  City  of  Dallas  can  be  supplied 
with  abundant  and  wholesome  water  by  appropriation 
from  streams  flowing  into  La  Creole  Creek  below  the  water 
power  of  the  defendant  Hallock,  which  can  be  utilized  at 
25  per  cent  less  cost  than  from  Canyon  Creek ;  and  pray- 
ing that  the  complaint  be  dismissed,  but,  if  not,  then  for 
damages  as  alleged.  At  the  trial  Mrs.  Hallock  obtained  a 
verdict  for  $600  damages,  and,  the  plaintiff  having  paid 
the  money  into  court,  together  with  the  costs  and  disburse- 
ments then  accrued,  a  judgment  was  rendered  in  its  favor, 
condemning  the  lands  and  water  rights  as  prayed  for,  from 
which  the  defendants  appeal. 
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Ordinance  No.  23  is  made  a  part  of  the  bill  of  exceptions, 
and  provides,  among  other  things,  that  H.  V.  Gates,  his 
successors  or  assigns^  is  to  furnish  all  labor  and  materials 
necessary  to  construct  and  install  a  plant  in  the  City  of 
Dallas  for  a  system  of  waterworks,  with  circulating  mains 
and  reservoir  pressure ;  that  the  water  shall  be  supplied 
from  Canyon  Creek,  or  from  any  other  source  where  water 
of  equal  quality  can  be  obtained  ;  that  the  contractor  shall 
construct  a  masonry  reservoir,  with  supply  and  waste 
pipes,  furnish  and  lay  the  pipes,  the  length,  dimensions, 
and  quality  being  designated,  and  as  much  more  as  from 
time  to  time  may  be  necessary  to  supply  actual  patrons ; 
that  the  city  shall  provide  sufficient  ground  for  a  reservoir 
site,  the  right  of  way  thereto  and  therefrom,  the  right  of 
way  for  all  water  mains,  the  right  to  use  the  water  of  Can- 
yon Creek  or  other  source  of  supply,  and  the  right  of  way 
therefrom  to  the  reservoir.  It  is  further  provided  that,  in 
consideration  of  the  benefits  to  be  derived  from  said  plant, 
the  city  shall  pay  to  the  contractor  $12,000,  in  two  install- 
ments, the  last  to  be  when  the  plant  is  completed,  at  a  cost 
to  the  contractor  of  not  less  than  $20,000,  exclusive  of  the 
rights  of  way,  water,  and  water  rights  to  be  furnished  by 
the  citv  ;  that  thereafter  the  nlant  shall  be  and  remain  the 
property  of  the  city;  that  the  contractor  shall  retain,  as 
lessee,  the  use  of  said  plant  for  the  period  of  twenty  years 
for  a  nominal  consideration  of  one  dollar  per  year,  he  to 
keep  the  same  in  repair  and  make  such  extensions  as  are 
necessary  to  meet  the  demand  for  water;  that  at  the  ex- 
piration of  twenty  years,  or  each  succeeding  period  of  five 
years  thereafter,  optional  with  the  city,  the  value  of  the 
plant  shall  be  determined  in  manner  designated;  that 
when  it  is  so  ascertained  it  shall  be  paid  to  the  contractor, 
less  the  $12,000,  the  payment  of  which  is  first  provided 
for,  and  that  the  city  shall,  after  the  acceptance  of  the  con- 
tract, and  its  election  to  issue  bonds,  at  once  proceed  to  sell 
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as  many  thereof  as  will  be  necessary  to  procure  the  funds 
for  the  payment  of  the  $12,000  stipulated  to  be  paid  on  com- 
pletion of  the  plant.  Resolution  No.  17  selects  certain  real 
property,  rights  of  way,  water,  water  courses,  and  riparian 
rights  necessary  to  be  used  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  a  system  of  waterworks 
in  the  City  of  Dallas,  to  be  owned  by  it  for  the  benefit  of 
the  city  and  its  inhabitants,  the  same  to  be  acquired  by 
appropriation  and  condemnation  through  proper  proceed- 
ings for  the  purpose,  specifically  describing  them,  and 
provides  that  the  question  whether  the  city  shall  acquire 
and  make  payment  for  and  institute  actions  to  condemn 
such  property  and  rights  so  selected  shall  be  submitted  to 
a  vote  of  the  taxpayers  of  the  city  at  an  election  to  be  held 
April  6, 1903, prescribing  minutely  the  manner  of  holding 
such  election.  Resolution  No.  19  authorizes  and  directs  the 
appropriation  and  condemnation  by  proper  actions  of  the 
property,  rights  of  way,  water,  and  water  rights  and  privi- 
leges designated  in  Resolution  No.  17,  and  the  employment 
of  an  attorney  to  prosecute  such  actions.        Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  But- 
ler &  Coad,  Sibley  &  Eakin,  and  W,  H.  &  Webster  Holmes, 
with  an  oral  argument  by  Mr.  William  H.  Holmes. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  William  T.  Muir. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

1.  It  is  first  insisted  that  the  City  of  Dallas  is  without 
competent  authority  to  institute  condemnatory  proceed- 
ings of  the  nature  here  in  progress,  but  it  is  quite  apparent 
that  section  51  of  the  charter,  as  amended  in  1903  (Sp. 
Laws  1903,  p.  671),  confers  ample  power  for  the  purpose. 

2.  It  is  next  urged  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  because  (1) 
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it  is  not  shown  that  the  property  and  rights  sought  to  be 
appropriated  and  condemned  are  necessary  and  conven- 
ient for  the  purposes  contemplated  ;  (2)  that  the  city  is  pro 
ceeding  by  resolution,  and  not  by  ordinance,  as  required 
by  the  charter ;  and  (3)  that  it  is  transcending  its  powers 
in  leasing  the  plant,  instead  of  operating  the  same  upon 
its  own  account.    Of  these  in  their  order. 

It  may  be  premised  in  this  connection  that  a  motion 
was  interposed  after  verdict  for  judgment  notwithstanding 
in  favor  of  defendants  for  a  dismissal  of  the  action,  which 
reserves  the  questions  suggested  for  our  consideration. 
Section  51  of  the  charter,  among  other  things,  authorizQg 
and  empowers  the  city  to  construct,  operate,  and  maintain 
waterworks  within  or  without  its  limits  for  the  purpose 
of  supplying  the  city  and  its  inhabitants  with  water,  and 
to  charge  tolls  therefor,  and  to  that  end  to  purchase  all 
real  property,  whether  located  within  or  without  its  limits, 
necessary  for  reservoirs,  pumping  stations,  other  build- 
ings, and  pipe  lines,  and  all  waters  of  lakes  and  streams 
and  riparian  rights  necessary  or  convenient  therefor,  and, 
if  unable  to  agree  with  the  owner  of  any  such  property 
for  the  purchase  thereof,  to  appropriate  and  condemn  to 
its  own  use  for  the  purposes  aforesaid  any  and  all  such  . 
real  property,  waters,  streams,  and  riparian  rights ;  the 
proceedings  in  such  action  to  condemn  to  be  the  same  as 
those  provided  by  the  laws  of  Oregon  for  the  condemnation 
of  lands  for  railway  purposes;  and  for  the  purposes  indi- 
cated to  issue  interest-bearing  negotiable  coupon  bonds, 
to  the  amount  of  $25,000,  to  run  not  more  than  twenty 
years,  and  to  draw  interest  not  to  exceed  the  rate  of  five 
per  cent  per  annum.  Within  the  intendment  of  this  sec- 
tion, the  complaint  should  undoubtedly  show  by  appro- 
priate allegations  that  the  property  and  rights  sought  to 
be  condemned  were  necessary,  or  at  least  convenient,  for 
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the  construction,  maintenance,  and  operation  of  water- 
works for  the  city's  use  and  benefit. 

The  general  rule  applicable  where  it  is  sought  to  take 
lands  or  property  of  another  and  appropriate  them  to  a 
public  use  or  benefit  is  that  the  necessity  therefor  must  not 
only  be  averred,  but  proved,  and  that  it  must  further  appear 
that  the  party  seeking  the  appropriation  has  been  unable 
to  agree  with  the  owner  for  the  purchase  thereof:  7  Ency. 
PI.  &  Pr.  528;  Fork  Ridge  B,  C.  Aasoc.y,  Redd,  33  W.  Va. 
262  (10  S.  E.  405);  City  of  Helena  v.  Harvey,  6  Mont.  114 
(9  Pac.  903);  Portland  &  O.  Tpk.  Co.  v.  Bobb,  88  Ky.  226 
(10  S.  W.  794).  Whether  a  proposed  use  is  in  fact  public, 
so  as  to  justify  the  taking  of  private  property  without  the 
consent  of  the  owner,  is  a  matter  for  judicial  determina- 
tion ;  but  the  question  of  the  necessity,  propriety,  or  expe- 
diency of  appropriating  such  property  to  such  an  use,  and 
the  extent  to  which  it  shall  be  taken,  rest  wholly  in  legisla- 
tive discretion,  subject  only  to  the  restraint  that  just  com- 
pensation must  be  made:  Bridal  Veil  Lum,  Co,\.  Johnaon, 
30  Or.  205  (46  Pac.  790,  34  L.  R.  A.  368,  60  Am.  St.  Rep. 
818);  Apex  Transp,  Co.  v.  Garbade,  32  Or.  582  (62  L.  R.  A. 
513, 52  Pac.  573);  Fanning  v.  Qilliland,  37  Or.  369  (82  Am. 
St.  Rep.  758,  61  Pac.  636,  62  Pac.  209);  Shoemaker  v.  United 
States,  147  U.S.282,298  (13  Sup.  Ct.361);  Secombe  \. Rail- 
road Co,  90  U.S.  (23  Wall.)  108, 118. 

3.  When,  therefore,  the  use  is  determined  or  admitted 
to  be  public,  as  it  is  here,  and  the  legislature  has  declared 
that  private  property  necessary  or  convenient  to  that  use 
may  be  taken  in  furtherance  of  the  enterprise,  the  power 
to  take  is  complete.  It  then  becomes  a  matter  for  the 
municipality  or  incorporation  authorized  to  exercise  the 
right  of  eminent  domain  to  show  by  apt  allegations  and 
proofs  the  necessity  or  convenience  for  the  appropriation 
of  the  property  sought  to  be  condemned  to  such  an  use. 
The  complaint  here  is  manifestly  sufficient  in  that  par- 
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ticular.  The  allegations  bearing  upon  the  subject  may 
not  be  as  direct  as  they  might  have  been,  but  they  show 
by  all  reasonable  intendment  that  the  property  sought  to 
be  condemned  is  necessary  for  the  use  designated.  It  is 
suggested  that  it  ought  to  have  been  alleged  that  the  prop- 
erty was  both  necessary  and  convenient  for  the  contem- 
plated use ;  but  this  is  not  the  mandate  of  the  charter, and 
it  is  quite  sufficient  that  it  is  shown  to  be  necessary. 

4.  In  this  connection,  we  will  determine  another  ques- 
tion cognate  thereto,  which  is  pertinently  presented  by  the 
attempt  of  the  defendants  to  show  under  their  second 
further  and  separate  answer  that  it  was  more  convenient 
and  less  expensive  for  the  city  to  procure  a  supply  of  water 
from  Ellendale  Creek,  which  flows  into  La  Creole  Creek 
below  the  water  power  of  Mrs.  Hallock,  instead  of  Canyon 
Creek,  and  therefore  that  the  city  ought  not  to  be  permitted 
to   prosecute  the  present  action  to  condemn ;    in  other 
words,  the  objection  goes  to  the  necessity  of  the  particular 
property  for  the  use  designed,  not  that  it  is  excessive,  thus 
conceding  that  some  property  was  necessary  thereto,  but 
not  that  which   it  is  here  sought  to  have  condemned. 
"  But,"  says  Mr.  Lewis,  "  this  objection  is  unavailing.    Ex- 
cept as  specially  restricted  by  the  legislature,  those  invested 
with  the  power  of  eminent  domain  for  a  public  purpose 
can  make  their  own  location  according  to  their  own  views 
of  what  is  best  or  expedient,  and  this  discretion  cannot  be 
controlled  by  the  courts'':  2  Lewis,  Em.  Dom.  (2  ed.)  891. 
Mr.  Chief  Justice  Dixon  indicates  the  reason  for  the  rule, 
and  states  the  consequences  of  the  doctrine  insisted  upon 
here  with  convincing  power  in  Ford  v.  Chicago  &  N,  W. 
R.  Co.  14  Wis.  609,  617  (80  Am.  Dec.  791).    He  says  :  *'So 
far  as  the  judge  placed  his  decision  on  the  ground  that 
there  was  no  necessity  of  appropriating  the  street  to  the 
use  of  the  railroad,  because  there  were  other  adjoining 
lands  which  could  be  as  conveniently  occupied   for  that 
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purpose,  he  was  clearly  in  error.  The  propriety  of  taking 
property  for  public  use  is  not  a  judicial  question,  but  one 
of  political  sovereignty,  to  be  determined  by  the  legisla- 
ture, either  directly  or  by  delegating  the  power  to  public 
agents,  proceeding  in  such  manner  and  form  as  may  be 
prescribed.  *  *  Whether  the  company  should  appropriate 
this  particular  piece  of  land  or  that  to  the  use  of  the  road 
was,  therefore,  under  their  charter,  a  matter  which  was 
committed  entirely  to  their  discretion ;  and  the  logic  of 
the  county  judge,  if  good  for  anything,  would  be  sufficient 
to  defeat  the  company^s  location  of  the  line  of  their  road 
in  ninety-nine  cases  out  of  every  hundred,  for  in  about 
that  proportion  of  instances  the  land  selected  is  not  so  in- 
dispensably necessary  that  some  other  might  not  be  taken 
without  very  great  inconvenience."  So  it  is  said  in  St. 
Louis,  I.  M.  &  S,  Ry.  Co.  v.  Petty,  57  Ark.  359,  369  (21  S.  W. 
884,  886,  20  L.  R.  A.  434):  ''  Having  determined  that  the 
side  tracks  are  necessary  for  the  conduct  of  the  company's 
business,  the  location  must  be  left  to  the  company's  dis- 
cretion, unless  there  is  a  very  clear  abuse  of  it."  See,  also, 
Rialto  Irrig.  DiaL  v.  Brandon,  103  Cal.  384  (37  Pac.  484). 
The  City  of  Dallas  is  empowered,  under  section  51  of  its 
charter,  to  condemn  property  necessary  for  the  use  con- 
templated, and  no  limitations  or  restrictions  are  imposed 
confining  its  choice  to  any  particular  property.  It  has  a 
discretion,  within  reasonable  limits,  as  to  the  kind  and 
capacity  of  the  plant  it  may  install,  and  so  it  has  a  discre- 
tion, within  like  limits,  to  choose  the  source  of  its  water 
supply,  the  route  of  its  pipe  lines,  and  the  location  of  its 
reservoirs  and  pumping  stations,  and,  unless  there  is  a 
clear  abuse  of  it  to  the  detriment  of  private  individuals  and 
property  rights,  the  courts  cannot  interfere  to  control  it. 
5.  The  second  point  relates  to  the  manner  in  which  the 
city  shall  exercise  the  power  to  condemn.  By  section  27 
of  the  charter  the  city  is  accorded  power  to  do  many  things, 


Feb.  1904.]  Dallas  v.  Hallock.  255 

among  which  (subdivision  35)  to  provide  the  city  with 
good  and  wholesome  water  for  domestic,  fire,  and  power 
purposes,  and  for  the  erection,  construction,  or  purchase 
of  such  waterworks  and  reservoirs  within  or  without  the 
limits  of  the  city  as  may  be  necessary  or  convenient  there- 
for ;  but  the  cost  of  the  erection,  construction,  or  purchase 
of  such  works  is  to  be  provided  for  in  the  manner  pre- 
scribed in  section  51.  The  same  power  is  also  granted  by 
section  51,  as  amended,  and,  as  we  have  seen,  the  costs 
attendant  upon  the  purchase  or  construction  of  such  water- 
works may  be  provided  for  by  the  issuance  of  bonds  of  a 
kind  therein  designated.  By  section  28  it  is  provided  that 
the  power  and  authority  granted  by  section  27  can  only 
be  exercised  or  enforced  by  ordinance,  unless  otherwise 
specified.  By  Resolution  No.  17  the  city  attempted  to  make 
selection  of  the  water  and  property  rights  it  desired  to  ap- 
propriate, and  by  the  same  resolution  it  provided  for  sub- 
mitting the  question  whether  the  city  should  acquire, 
institute  actions  to  condemn,  and  make  payment  for  such 
property  and  rights  to  the  taxpayers  for  their  determina- 
tion. Now,  the  power  conferred,  within  the  purview  of 
section  27,  is  to  erect,  construct,  or  purchase  waterworks. 
Section  51,  as  amended,  provides  as  well  the  means  for  pro- 
curing property  necessary  to  that  purpose  in  case  a  pur- 
chase cannot  be  had,  and  to  that  end  confers  the  power  to 
exercise  the  right  of  eminent  domain.  The  two  powers 
are  manifestly  distinct,  the  latter  not  being  included  in 
section  27,  but  only  being  conferred  by  section  51  as 
amended.  The  resolution  was  a  step  in  the  direction  of 
an  exercise  of  the  latter  power,  looking  to  the  condemna- 
tion of  the  property,  and,  although  in  aid  of  the  construc- 
tion and  maintenance  of  waterworks,  is  not  within  the 
inhibition  of  proceeding  otherwise  than  by  ordinance. 
The  resolution  being  adequate  for  the  purpose,  therefore, 
the  second  objection  is  unavailing.    Section  51  originally 
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merely  authorized  the  city  to  issue  $25,000  interest-bear- 
ing bond's.  The  amendment  confers  additional  powers,  as 
we  have  seen,  and  limits  the  purpose  for  which  they  may 
be  issued ;  but  such  powers  as  do  not  come  within  the 
purview  of  section  27  may  as  well  be  exercised  by  resolu- 
tion as  by  ordinance. 

6.  The  third  reason  assigned  wherein  the  complaint  is 
insufficient  involves  two  objections.  One  proceeds  upon  the 
ground  that  the  act  of  leasing  the  plant  as  contemplated 
by  Ordinance  No.  23  is  ultra  vires,  and  the  other  that  the 
steps  prescribed  by  the  charter  (Sp.  Laws  1901,  §§  52-56) 
for  issuing  and  disposing  of  the  bonds  for  the  purpose  of 
raising  the  means  with  which  to  pay  for  the  plant  have 
not  been  taken,  it  being  insisted  that  ail  of  these  provi- 
sions of  the  charter  must  be  complied  with  before  the  city 
can  lawfully  acquire  the  requisite  rights  of  way,  water,  and 
water  rights  and  privileges  necessary  to  the  construction 
of  such  waterworks.  The  defendants  do  not  claim  to  be 
residents  or  inhabitants  of  the  city,  or  taxpayers  therein, 
so  as  to  question  the  regularity  of  the  proceedings  by  which 
the  city  is  attempting  to  procure  the  construction  of  the 
waterworks  system,  and  the  only  matters  in  which  they 
are  concerned  are  the  existence  of  the  municipality  as  a 
corporation  with  power  to  exercise  the  right  of  eminent 
domain,  the  necessity  for  taking  the  property  for  the  public 
use  designated,  and  the  injuries  they  will  sustain  by  the 
taking.  Whether  the  city  intends  leasing  the  plant  when 
it  has  acquired  it,  or  has  not  provided  the  ready  funds 
with  which  to  pay  for  its  construction,  cannot  affect  them 
in  the  least.  The  contract  contemplates  that  the  city  shall 
own  the  system  when  completed,  and  the  fact  that  the 
builder,  as  a  part  consideration  for  its  construction,  is  to 
take  as  lessee  the  tolls  for  a  term  of  years,  cannot  affect 
the  right  to  construct,  and  for  that  purpose  to  acquire  the 
easements  necessary  thereto ;  so  that  defendants  cannot 
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complain  or  object  to  the  exercise  by  the  city  of  the  right 
of  eminent  domain  on  that  account.  For  a  discussion  of 
the  principles  here  involved,  see  State  v.  Newark,  54  N.  J. 
Law,  62  (23  Atl.  129). 

7.  The  city  is  authorized  and  empowered  to  contract  for 
the  construction  of  a  waterworks  system,  as  well  as  to  pur- 
chase, and  it  is  not  necessary  that  it  provide  at  once  for 
meeting  the  payments  contemplated.  This  it  can  do  at 
another  time.  But  if  it  should  be  required  to  provide  im- 
mediately for  such  payments,  it  is  difficult  to  understand 
how  it  could  affect  these  defendants.  The  contractor  might 
insist  upon  it,  but  why  is  it  necessary  that  it  should  be 
done  that  the  city  might  exercise  the  right  of  eminent  do- 
main in  securing  the  rights  of  way  for  pipe  lines,  water, 
and  water  rights  and  privileges  requisite  to  the  construc- 
tion of  the  system  ?  It  is  neither  expressly  nor  impliedly 
made  a  condition  precedent  thereto,  nor  do  we  think  that 
a  reasonable  interpretation  in  pari  materia  of  all  the  sec- 
tions of  the  charter  bearing  upon  the  subject  requires,  that 
the  whole  should  be  provided  for  at  one  and  the  same  time, 
and  especially  does  it  not  require  that  the  bonds  shall  be 
issued  and  disposed  of  and  the  money  actually  in  hand 
before  the  city  can  exercise  the  right  accorded  it  to  acquire 
the  property  and  privileges  necessary  to  the  initiation  of 
the  work  of  construction. 

It  is  said  in  argument  that  the  city  has  no  authority  to 
pay  the  money  necessary  to  the  appropriation  out  of  the 
general  fund,  and  that  the  sale  of  the  bonds  is  the  exclu- 
sive source  from  which  it  could  be  derived.  Grant  it.  The 
defendants,  not  being  taxpayers  or  residents  within  the 
city,  cannot  be  affected  thereby,  and  their  demands  are 
subserved  when  the  money  is  paid  into  court  for  them. 
Where  it  comes  from — whether  from  one  fund  or  another, 
or  whether  paid  by  the  city  or  a  stranger — cannot  affect 
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them  injuriously.  It  is  no  defense  to  condemnation  pro- 
ceedings begun  by  a  city  for  such  purpose  that  the  general 
fund  is  insufficient  to  defray  the  current  expenses  of  the 
city,  because  it  is  said  the  landowner  is  not  concerned  in 
the  city's  ability  to  pay, as  he  is  not  required  to  give  credit: 
In  re  Application  of  Cedar  Rapids,  85  Iowa,  39, 43  (51  N.  W. 
1142).  So  it  is  here.  The  defendants  are  not  concerned 
in  the  source  from  which  they  are  to  receive  their  com- 
pensation. It  is  enough  that  it  has  been  actually  provided 
for  them,  and  is  ready  for  their  acceptance:  Secombew. 
Railroad  Co.  90  U.  S.  (23  Wall.)  108,  118. 

8.  Another  argument  we  will  notice  in  passing  is  that 
the  city  should  have  proceeded  in  its  condemnatory  pro- 
ceedings under  the  general  laws  (B.  &  C.  Comp.  §  5108), 
and  submitted  the  question  of  whether  it  would  institute 
the  action  to  condemn  and  make  payment  for  the  property 
involved  to  a  vote  of  the  taxpayers.  We  think,  however, 
this  is  not  required,  as  the  charter  has  authorized  the  con- 
demnatory proceedings,  and  prescribes  only  that  the  pro- 
ceedings in  such  action  to  condemn  shall  be  the  same  as 
those  provided  by  the  general  laws  for  condemnation  for 
railway  purposes.  But,  if  it  be  conceded  that  counsePs 
contention  is  correct  that  the  question  alluded  to  should 
have  been  submitted  to  a  vote  of  the  taxpayers,  it  may  be 
answered  that  that  is  just  what  Resolution  No.  17  provided 
for. 

There  was  another  question  presented,  relative  to  the 
time  of  taking  effect  of  the  act  of  the  legislature  amending 
section  51  of  the  city  charter,  in  view  of  the  emergency 
clause  adopted  with  it ;  but  it  is  fully  settled  and  deter- 
mined by  the  late  case  of  Kadderly  v.  Portland,  44  Or.  118 
(74  Pac.  710).  These  considerations  affirm  the  judgment 
of  the  trial  court,  and  such  will  be  the  order  here. 

Affirmed. 
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FORD  V.  GILBSBT. 

[75  Pac.  188.] 

Claim  by  Attorneys  on  Fund  in  Court. 

1.  An  attorney  who  represents  an  Insolvent  in  resisting  the  efforts  of  creditors 
to  reach  his  property  is  not  entitled  to  compeuHatlon  out  of  any  fund  in  court  cre- 
ated fK>m  the  property  in  litigation,  whatever  may  be  the  rule  where  attorneys 
have  assisted  in  creating  or  preserving  a  fund. 

PowKR  OF  Insolvent  Over  Property  in  Hands  of  Receiver. 

2.  An  Insolvent  debtor,  after  the  appointment  of  a  receiver  of  his  property,  has 
no  authority  to  subject  the  fund  in  the  hands  of  the  receiver  to  any  legal  liability. 

From  Marion :  Reuben  P.  Boise,  Judge. 

This  is  a  proceeding  by  J.  N.  Brown  and  F.  T.  Wright- 
man,  seeking  to  be  allowed  a  payment  out  of  a  fund  in  the 
hands  of  a  receiver  appointed  in  a  suit  brought  by  Tilmon 
Ford,  as  executor,  against  A.  T.  Gilbert  and  others.  From 
an  order  disallowing  the  petition  the  claimants  appeal. 

Affirmed. 

For  appellants  there  was  an  oral  argument  by  Mr.  John 
A.  Carson,  with  abrief  to  this  effect : 

I.  Where  attorneys  have  recovered  or  protected  prop- 
erty for  creditors,  or  have  in  good  faith  rendered  services 
looking  to  that  end,  though  unsuccessful,  they  should  be 
paid  a  reasonable  fee  out  of  the  fund  in  court :  Re  Tallassee 
Mfg.  Co.  64  Ala.  567;  Hunt  v.  McClanahan,  1  Heisk.  503; 
Weaver  v.  Cooper,  73  Ala.  318;   3  Am.  &  Eng.  Ency.  Law 
(2  ed.),  458;  4  Cyc,  983;   Beach,  Receivers,  814;  Attorney- 
General  V.  Continental  Life  Ins,  Co.  62  How.  130;  lrvstee%  v. 
Qreenough,  105  U.  S.  527;  Hay's  Estate,  153  Pa.  328;  Mann 
y.Wakefield,  11  Pa.  Sup.  Ct.  18;  Weigand  v. Alliance  Supply 
Co.  44  W.  Va.  133  (28  S.  E.  803). 

II.  As  to  what  matters  should  be  considred  in  estimate 
ing  a  reasonable  attorney's  fee  for  services  rendered,  see 
Stevens  v.  Ellsworth,  94  Iowa,  758  (63  N.  W.  683);  McMan^ 
nomy  v.  Chicago  D.  &  V.  R.  Co.  167  111.  497  (47  N.  E.  712). 

For  respondents  there    was   an   oral  argument  by  Aj^ 
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Wm.  M,  Kaiser,  with  a  brief  over  the  names  of  Woodson 
T,  Slater,  John  H.  &  C.  L,  McNary,  W.  M.  Kaiser,  and  R.  /. 
Fleming,  to  this  effect : 

(1)  It  is  true  there  is  a  fund  in  court,  but  it  is  not  there 
by  any  effort  of  any  of  the  claimants,  nor  did  they  obtain 
any  judgment  or  decree  to  which  such  a  claim  could  attach. 
The  fatal  defect  in  the  present  case  is  that  the  claimants 
did  not  assist  in  either  creating  or  protecting  the  fund  out 
of  which  they  ask  payment.  Re  Tallassee  Mfg.  Co.  64  Ala. 
567,  settles  the  law  on  this  subject. 

(2)  Where  an  attorney  does  not  look  to  the  fund  alone 
for  his  compensation,  but  takes  security  in  advance  for  his 
services,  he  cannot  claim  any  lien  on  the  fund :  3  Am.  & 
Eng.  Ency.  Law  (2  ed.),  458;  McKelvey's  Appeal,  108  Pa. 
St.  615. 

(3)  An  attorney  is  not  entitled  to  any  fee  out  of  the 
property  in  the  hands  of  the  court  for  services  rendered 
to  the  insolvent  after  sequestration  by  the  court:  Beach, 
Receivers,  814;  Barnes  v.  Newcomb,  89  N.  Y.  109. 

Per  Curiam.  On  April  22, 1901,  the  defendant  Gilbert, 
who  was  conducting  a  general  banking  business  at  Salem, 
in  the  name  of  Gilbert  Bros.,  was  served  with  process  in  a 
suit  brought  against  him  and  the  plaintiff  herein,  as  ex- 
ecutor of  the  estate  of  William  Gosper,  deceased,  by  a  Mrs. 
Johnson,  one  of  the  Gosper  heirs,  in  the  United  States 
court,  for  an  accounting  and  the  appointment  of  a  receiver. 
In  her  complaint  Mrs.  Johnson  charged,  in  substance,  that 
for  many  years  prior  to  Gosper's  death  Gilbert  had  been 
his  confidential  agent  and  trustee,  and  during  that  time 
had  received  about  $350,000,  which  he  had  failed  to  ac- 
count for ;  that  Ford  was  the  executor  of  the  Gosper  estate, 
but  was  in  fact  the  attorney  and  confidential  adviser  of 
Gilbert,  and  had  wrongfully  and  unlawfully  conspired  and 
associated  with  him  to  defraud  the  estate,  and  to  that  end 
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had  failed  to  file  a  true  inventory  thereof,  and  had  refused 
and  neglected  to  institute  proceedings  to  compel  him  to 
account  for  the  money  in  his  hands  belonging  to  Gosper. 
Owing  to  the  commencement  of  this  suit,  Gilbert  was  com- 
pelled to  close  his  bank,  which  he  did  on  the  22d,  and 
never  thereafter  reopened  it  for  business.  On  the  same 
day  or  the  following  morning  Gilbert  employed  the  peti- 
tioners to  appear  for  and  represent  him  in  the  suit  and 
any  other  litigation  which  might  arise  out  of  the  closing 
of  the  bank.  No  special  agreement  was  made  as  to  the 
time  of  their  employment  or  the  amount  of  their  compen- 
sation, but  at  their  request  Gilbert  delivered  to  them  cer- 
tain notes  belonging  to  the  bank  amounting  to  $884  as 
collateral  security  for  the  payment  of  their  fees  and  claims 
against  the  bank  held  by  clients  and  others.  On  April 
25th  the  United  States  court  appointed  a  temporary  re- 
ceiver of  the  assets  of  Gilbert,  who  immediately  took  charge 
thereof,  and  retained  the  same  until  he  turned  them  over 
to  the  present  receiver,  appointed  by  the  state  court. 
Pending  the  determination  of  the  suit  in  the  United  States 
court  the  plaintiff,  as  executor  of  the  Gosper  estate,  con- 
ceiving that  il  had  no  jurisdiction  in  the  matter,  brought 
a  suit  in  the  state  court  against  Gilbert  for  an  accounting, 
on  substantially  the  same  grounds  alleged  in  the  com- 
plaint of  Mrs.  Johnson,  and  Claud  Gatch  was  appointed 
receiver  therein.  The  federal  court  held,  on  separate  de- 
murrers filed  by  Ford  and  Gilbert,  that  it  did  not  have 
jurisdiction  of  the  subject-matter,  dismissed  the  suit  (109 
Fed.  501),  and  directed  its  receiver  to  turn  all  the  prop- 
erty in  his  possession  over  to  Gatch,  which  was  done  ac- 
cordingly. Thereafter  some  of  the  creditors  of  Gilbert 
instituted  proceedings  in  the  federal  court  to  have  him 
adjudged  an  involuntary  bankrupt,  and  the  petitioners 
were  retained  and  employed  by  him  as  his  attorneys 
therein.    They  were  also  retained  to  file  an  answer  for 
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hira  in  the  present  suit.  The  cause  never  came  to  trial, 
but  so  far  as  the  claim  of  the  heirs  of  the  Gosper  estate  is 
concerned  was  settled  by  stipulation.  The  petitioners  filed 
a  claim  in  the  present  suit  for  $2,500  as  attorneys'  fees  in 
the  Johnson  suit,  $3,000  as  attorneys'  fees  in  the  bank- 
ruptcy proceeding,  and  $1,000  as  attorneys'  fees  in  the 
present  suit,  and  asked  for  an  order  directing  the  receiver 
to  pay  the  same  out  of  the  assets  in  his  hands  in  prefer- 
ence to  the  general  creditors  of  Gilbert.  The  court  disal- 
lowed the  claim  as  a  charge  upon  the  assets  in  the  hands 
of  its  receiver,  but  permitted  the  petitioners  to  retain  and 
appropriate  to  their  own  use  the  collateral  received  by 
them  at  the  time  of  their  retainer  by  Gilbert. 

1.  The  services  rendered  by  the  petitioners  were  per- 
sonal to  Gilbert.  They  did  not  recover  a  fund  for  the 
common  benefit  of  the  creditors,  or  add  to  the  assets  now 
being  administered  by  the  court.  The  Johnson  suit  was 
dismissed  for  want  of  jurisdiction,  leaving  the  merits 
wholly  undetermined.  The  bankruptcy  proceeding  was 
merely  a  contest  as  to  the  forum  in  which  the  insolvent's 
estate  should  be  administered,  and  the  present  suit,  so  far 
as  the  claim  of  the  Gosper  heirs  is  concerned,  was  volun- 
tarily discontinued  by  them.  When  a  fund  is  brought 
into  court  through  the  service  of  an  attorney,  or  where  his 
services  have  added  to  or  preserved  or  increased  the 
amount  being  administered,  the  court  of  primary  jurisdic- 
tion may  properly  allow  a  reasonable  compensation  for 
his  services  to  be  paid  from  the  fund ;  but  an  attorney 
who  is  employed  by  and  represents  an  insolvent  debtor  to 
resist  the  claims  of  creditors  has  no  lien  on  the  fund  in 
court  for  his  compensation,  nor  is  he  entitled  to  be  paid 
therefrom :  Beach,  Receivers,  §  764 ;  In  re  Tallassee  Mfg. 
Co.  64  Ala.  567. 

2.  An  insolvent  debtor,  after  the  appointment  of  a  re- 
ceiver of  his  property,  has  no  authority  to  subject  the  fund 
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in  the  hands  of  the  receiver  to  any  legal  liability  :  Barnes 
V.  Newcombf  89  N.  Y.  109.  The  petitioners  have  a  claim 
against  Gilbert  for  their  services  as  his  attorney,  but  it 
cannot  legally  be  paid  from  the  assets  in  the  hands  of  the 
receiver,  and  now  being  administered  by  the  court  below. 
The  judgment  is  affirmed.  Affirmed. 


Argued  14  January,  decided  1  February,  1904. 

KBBNS   v.  liBE. 

[75  Pac.  140.] 

Tbial  by  Judge— Effect  of  not  Entebino  Findings. 

1.  The  failure  of  the  clerk  to  enter  In  the  Journal,  as  directed  by  B.  <&  C.  Com  p. 
2  158,  the  findings  and  concluslonB  of  the  Judge  before  whom  a  law  action  has  been 
tried  without  a  Jury,  does  not  affect  any  substantial  right  of  the  defeated  party. 

Nunc  Pbo  Tunc  Obdeb  Afteb  Close  of  Tebh. 

2.  Even  after  the  close  of  the  term  during  which  findings  have  been  filed,  and 
after  the  lapse  of  the  time  allowed  by  B.  A  C.  Com  p.  g  158,  beyond  the  term  for  fil- 
ing them,  the  court  may  direct  their  entry  in  the  Journal. 

From  Klamath :  Henry  L.  Benson,  Judge. 

Action  by  B.  S.  Kerns  against  J.  P.  Lee,  resulting  in  a 
judgment  for  defendant,  from  which  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Wm. 
M,  Kaiser  and  Woodson  T,  Slater^  with  an  oral  argument 
by  Mr.  Slater. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  F.  H.  Mills. 

Mr.  Justice  Bean  delivered  the  opinion. 

This  is  an  action  of  ejectment.  The  complaint  is  in  the 
usual  form.  The  answer  denies  the  material  allegations 
thereof,  and  sets  up  title  in  fee  in  the  defendant.  The 
reply  places  in  issue  the  new  matter  alleged  in  the  answer, 
and  on  April  9,  1903,  a  trial  was  had  before  the  court 
without  the  intervention  of  a  jury,  and  judgment  rendered 
in  favor  of  the  defendant.    An  appeal  was  taken  by  the 
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plaintiff.  The  judgment  roll  was  lost  or  misplaced,  and,  on 
motion  of  the  appellant,  copies  of  the  complaint,  answer, 
and  reply  were  ordered  to  be  filed  and  used  instead  of  the 
original  pleadings,  and  certified  copies  of  the  substituted 
pleadings  were  filed  in  this  court,  with  the  certificate  of 
the  clerk  of  the  court  below  annexed  that  "no  verdict  of  a 
jury  or  any  findings  were  made  or  filed"  in  the  cause.  The 
defendant's  attention  being  called  to  the  condition  of  the 
transcript,  he  moved  the  court  below,  upon  affidavits  and 
notice,  for  an  order  supplying  the  lost  findings  of  fact  and 
conclusions  of  law,  averring  that  such  findings  were  made 
and  filed.  Upon  the  hearing,  an  order  was  made  as  prayed 
for,  and  copies  of  the  substituted  findings  and  conclusions 
of  law  were  subsequently  sent  up  by  order  of  this  court  as 
part  of  the  record.  Thereafter,  and  before  the  hearing, 
the  original  findings  of  fact  and  conclusions  of  law  were 
found.  On  motion  of  the  defendant  a  rule  was  made  on 
the  clerk  of  the  court  below  to  certify  up  such  findings  and 
conclusions  as  part  of  the  transcript,  which  was  done  ac- 
cordingly. The  errors  assigned  on  the  appeal  are  (1)  that 
it  does  not  appear  affirmatively  that  a  jury  trial  was  waived; 
(2)  that  no  findings  of  fact  or  conclusions  of  law  were  made 
or  filed  in  the  court  below;  and  (3)  that  the  judgment  as 
rendered  is  not  supported  by  the  findings  of  fact.  These 
assignments  of  error  are  based  upon  the  theory  that  no 
record  of  the  waiver  of  a  jury  trial  was  made,  and  that  no 
findings  of  fact  or  conclusions  of  law  were  made  or  filed 
in  the  court  below.  Such,  no  doubt,  was  the  understand- 
ing of  counsel  who  took  the  appeal,  who  did  not  appear 
at  the  trial,  and  knew  nothing  about  the  matter,  except 
what  was  shown  by  the  record  and  the  certificate  of  the 
clerk.  The  subsequent  discovery  of  the  original  record 
and  the  certified  copy  of  the  findings  of  fact  and  conclu- 
sions of  law,  however,  discloses  that  this  was  a  mistake, 
and  that  findings  of  fact  and  conclusions  of  law,  which 
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counsel  frankly  admitted  at  the  hearing  were  sufficient  to 
sustain  the  judgment,  were  actually  made  and  filed.  The 
ground  of  the  appeal,  therefore,  fails,  and  \he  judgment 
must  be  afiirmed. 

1.  That  the  findings  of  fact  and  conclusions  of  law  were 
not  entered  in  the  record  as  required  by  the  statute  does 
not  affect  any  substantial  right  of  the  defendant,  and  is  no 
ground  for  a  reversal  of  the  judgment. 

2.  The  attention  of  the  trial  court  does  not  seem  to 
have  been  called  to  the  omission,  and  it  is  yet  within  its 
power  to  direct  their  entry  in  the  record.  The  judgment 
is  affirmed.  Affirmed. 


Argaed  17  December,  1006;  decided  1  February,  190t. 
DIGHT  t;.  OHAFMAK. 

[75Pac.585.] 

Bankruptcy— Provable  CiiAiM. 

1.  A  decree  obtained  In  Minnesota  against  a  domestic  corporation  and  its 
stockboldem,  adjudging  the  company  Insolvent,  establishing  its  Indebtedness, 
awardingajudgmentagainstitfor  that  sum,  and  also  against  the  stockholders 
severally  for  the  par  value  of  their  respective  holdings,  is  a  ''provable"  debt 
against  a  nonresident  stockholder,  within  the  meaning  of  section  17  of  the  na^ 
tional  bankruptcy  act  of  1888,  whore  it  was  entered  prior  to  the  adjudication  of 
insolvency  of  the  stockholder,  even  though  such  stockholder  did  not  appear  In 
the  original  suit  and  was  always  beyond  reach  of  process. 

Bankruptcy— Receiver  Not  a  Creditor. 

2.  A  receiver  appointed  under  a  state  law  to  collect  the  unpaid  stock  sub- 
scriptioiiH  due  from  the  shareholders  of  an  insolvent  corporation  is  not  a  *'cred- 
itor"  of  a  bankrupt  shareholder,  under  the  bankruptcy  act  of  18^,  H  1,  subd.  9; 
but  he  is  the  "duly  authorized  agent"  of  the  creditors  of  the  insolvent  corpora- 
tion, within  the  meaning  of  that  act,  for  the  purpose  of  proving  their  claim  In 
bankruptcy. 

Discharge -Imputed  Notice  to  agent  of  Creditors. 

3.  The  notice  and  knowledge  of  the  bankruptcy  of  a  person  against  whom  a 
receiver  has  a  claim,  obtained  as  cashier  of  a  bank  that  also  has  a  claim  against 
the  same  bankrupt.  Is  binding  on  such  cashier  in  his  capacity  as  receiver  and 
agent  of  the  creditors  whom  he  represents,  and  he  is  chargeable  with  notice  of 
tbe  bankruptcy  proceedings,  within  the  scope  of  section  17,  subd.  8  of  the  bank- 
ruptcy act  of  1898. 

From  Multnomah :    Arthur  L.  Frazer,  Judge. 

This  is  an  action  by  John  H.  Dight,  as  receiver  for  the 
collection  and  enforcement  of  the  liability  of  the  stock- 
holders of  the  Duluth  Dry  Goods  Company,  against  Sim- 
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coe  Chapman  to  recover  the  par  value  of  certain  shares  of 
stock  in  that  corporation.  The  complaint  states  the  facts 
constitutingtthe  plaintiff's  right  to  maintain  this  action, 
and  the  defendant's  liability  for  the  sum  demanded.  The 
answer,  after  admitting  almost  all  the  allegations  of  the 
complaint,  for  a  separate  defense  alleges  that  the  defend- 
ant was  duly  adjudged  a  bankrupt,  of  which  fact  the  plain- 
tiff, as  such  receiver,  had  actual  knowledge  and  notice, 
and  that  the  defendant's  discharge  therefrom  constitutes 
a  plea  in  bar.  The  reply  denies  the  allegation  of  new 
matter  in  the  answer,  and,  the  cause  having  been  tried 
without  a  jury,  the  findings  of  the  court  are,  in  effect,  that 
about  September  1, 1890,  the  Duluth  Dry  Goods  Company 
was  incorporated  in  Minnesota  under  the  laws  thereof, 
and  issued  1 ,309  shares  of  the  capital  stock  of  the  par  value 
of  $100  each,  for  50  shares  of  which  the  defendant  sub- 
scribed and  became  the  owner,  paying  therefor  the  sum  of 
$5,000 ;  that  under  the  constitution  and  laws  of  that  State 
a  stockholder  in  such  a  corporation  is  liable  for  its  debts 
to  the  extent  of  the  par  value  of  his  stock,  which  obliga- 
tion is  enforceable  by  a  receiver  appointed  for  that  pur-, 
pose  on  behalf  of  the  creditors  of  such  corporation,  who 
may  recover  such  par  value  in  the  courts  of  any  sister 
State  that  can  secure  jurisdiction  of  the  person  of  such 
stockholder;  that  Luther  Mendenhall,  a  creditor  of  the 
Duluth  Dry  Goods  Company,  in  behalf  of  himself  and  of 
all  other  creditors  who  might  join  therein,  instituted  a  suit 
in  the  state  court  of  Minnesota  against  the  corporation  and 
its  stockholders  residing  in  that  State,  and,  other  creditors 
having  intervened,  a  decree  was  rendered  February  25, 
1899,  establishing  the  indebtedness  of  the  corporation  at 
$81,717.76,  and  awarding  a  recovery  against  it  for  that 
sum,  and  against  the  stockholders  severally  for  sums  equal 
to  the  par  value  of  the  stock  owned  by  each  ;  that  in  pur- 
suance of  the  decree  the  plaintiff  herein  was  appointed 
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receiver  to  collect  the  sums  so  awarded  and  to  enforce  the 
liability  against  nonresident  stockholders,  and,  having 
duly  qualified  May  6,  1899,  he  has  ever  since  been  and 
now  is  such  ofScer ;  that  the  defendant,  at  the  time  this 
suit  was  instituted,  was  a  resident  of  Chicago,  and,  not 
having  been  made  a  party  thereto,  though  the  owner  of 
stock  in  the  corporation,  he,  on  January  19, 1900,  filed  in 
a  federal  court  his  petition  in  bankruptcy,  together  with 
a  schedule  of  his  assets  and  liabilities  and  a  list  of  his 
creditors,  but  failed  to  include  therein  his  liability  on  ac- 
count of  such  stock,  or  to  name  the  creditors  of  the  cor- 
poration ;  that  he  was  thereupon  adjudged  a  bankrupt, 
and  on  notice  to  creditors  a  trustee  was  elected,  who,  hav- 
ing duly  qualified,  took  charge  of  and  sold  his  assets,  real- 
izing therefrom  a  sum  sufficient  to  pay  his  secured  debts 
and  to  distribute  the  sum  of  $10  among  his  other  creditors, 
and,  the  estate  having  been  settled,  the  defendant  was  dis- 
charged March  19,  1900;  and  that  soon  after  filing  the 
petition  in  bankruptcy,  and  during  the  pendency  of  the 
proceedings,  plaintiff  had  actual  knowledge  and  notice 
thereof,  obtained  while  cashier  of  the  First  National  Bank 
of  Duluth,  one  of  the  defendant's  creditors,  by  reading 
notices  sent  from  time  to  time  by  the  referee  in  bank- 
ruptcy to  the  bank.  From  these  findings  the  court  con- 
cluded that  at  the  time  the  decree  was  rendered  establish- 
ing the  indebtedness  of  the  corporation  the  defendant  was 
liable  to  its  creditors  in  the  sum  of  $5,000,  which  was  a 
provable  debt  against  his  estate;  that  plaintiff's  actual 
knowledge  of  the  proceedings  was  equivalent  to  naming 
the  creditors  of  the  corporation  in  the  schedule;  that  the 
defendant's  discharge  in  bankruptcy  released  him  from 
all  liability  on  the  obligation  sued  on  ;  and  that  he  was 
entitled  to  a  dismissal  of  the  action;  and,  judgment  hav- 
ing been  rendered  in  accordance  therewith,  plaintiff  ap- 
peals. Affirm  KD. 
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For  appellant  there  was  a  brief  over  the  names  of  Dolphy 
Mallory^  Simon  &  Gearin,  and  Green  &  Wood^  with  an  oral 
argument  by  Mr.  John  M,  Gearin. 

For  respondent  there  was  a  brief  over  the  name  of 
Coovert  &  Stapletony  with  an  oral  argument  by  Mr.  Elvner 
E,  Coovert. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
above  terms,  delivered  the  opinion  of  the  court. 

1.  Section  17  of  the  Act  of  Congress  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United  States, 
approved  July  1, 1898*  (30  Stat.  U.  S.  544, 550  et  seq.  c.  541, 
U.  S.  Comp.  St,  1901,  p.  3428),  is,  so  far  as  material  herein, 
as  follows :  **A  discharge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  provable  debts,  except  such  as 
*  *  (3)  have  not  been  duly  scheduled  in  time  for  proof  and 
allowance,  with  the  name  of  the  creditor,  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or  actual  knowl- 
edge of  the  proceedings  in  bankruptcy."  The  first  inquiry 
presented  is  whether  or  not  the  claim  here  sought  to  be 
enforced  is  a  debt  "provable"  against  the  bankrupt's  estate, 
within  the  meaning  of  the  term  as  used  in  the  statute.  To 
answer  the  question  necessitates  an  examination  of  the 
constitution  and  laws  of  Minnesota  in  respect  to  the  liabil- 
ity of  stockholders  of  insolvent  corporations  in  that  State. 
"Each  stockholder  in  any  corporation  (excepting  those 
organized  for  the  purpose  of  carrying  on  any  kind  of  man- 
ufacturing or  mechanical  business)  shall  be  liable  to  the 
amount  of  stock  held  or  owned  by  him":  Const.  Minn.  Art. 
10,  §  3.  The  statute  of  that  State  regulating  proceedings 
to  enforce  the  liability  of  stockholders  of  an  insolvent  cor- 
poration, as  stated  in  the  findings  and  admitted  by  the 
pleadings,  is,  in  substance,  as  follows :  Whenever  a  creditor 
of  any  corporation  seeks  to  charge  the  stockholders  thereof 
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with  any  liability  created  by  law,  he  may  maintain  an 
action  for  that  purpose,  and  secure  an  order  requiring  all 
creditors  to  exhibit  their  claims  and  become  parties  within 
a  reasonable  time ;  and,  if  it  appear  that  the  corporation 
is  insolvent,  the  court  may  ascertain  the  liabilities  of  the 
respective  stockholders,  and  adjudge  the  sum  payable  by 
each,  and,  when  necessary,  may  appoint  one  receiver  to 
take  charge  of  the  assets  of  the  corporation,  and  another 
to  enforce  the  liability  of  the  stockholders.  The  statute 
of  Minnesota  denominates  the  procedure  specified  "an 
action,"  but,  as  the  distinction  between  suits  and  actions 
has  been  abolished  in  that  Btate,  it  is  evident  that  the 
mode  prescribed  partakes  of  the  character  of  a  suit  in 
equity:  Allen  v.  Walsh,  25  Minn.  543;  Johnson  v.  Fischer, 
30  Minn.  173  (14  N.  W.  799);  Hanson  v.  Davison,  73  Minn. 
454  (76  N.  W.  254). 

The  findings  admit  that  the  decree  of  the  Minnesota 
court  established  the  insolvency  of  the  corporation,  the 
amount  of  its  indebtedness,  and  the  number  of  shares  of 
capital  stock  issued  by  it,  from  which  it  follows  that  a  pay- 
ment by  each  stockholder  of  62^  per  cent  of  his  capital 
stock,  if  solvent,  would  have  discharged  the  entire  indebt- 
edness, notwithstanding  which  he  was  required  to  pay  a 
sum  equal  to  the  par  value  thereof.  Though  the  defendant 
was  not  a  party  to  the  decree  rendered  against  the  corpo- 
ration, he  cannot,  in  his  own  defense,  deny  such  liability, 
for  a  judgment  against  the  corporation  is,  in  effect,  a  judg- 
ment against  the  stockholder:  Holland  v.  Duluth  Iron  M. 
&  D.  Co.  65  Minn.  324  (68  N.  W.  50,  60  Am.  St.  Rep.  480); 
Holyoke  Bank  v.  Goodman  Paper  Mfg.  Co.  9  Cush.  576; 
Hanson  v.  Davison,  73  Minn.  454  (76  N.  W.  254).  Such 
decree,  however,  as  to  the  ultimate  question  of  a  nonresi- 
dent stockholder's  liability  and  the  measure  thereof,  is  not 
conclusive  as  against  such  stockholder  who  was  not  made 
a  party  to  the  suit,  and  will  be  regarded  as  open  in  the 
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trial  of  an  ancillary  action  based  on  the  decree:  Haie  v. 
Hardon,  95  Fed.  747  (37  C.  C.  A.  240).  Under  the  consti- 
tution and  statute  of  Minnesota,  stockholders  of  corpora- 
tions in  that  State  occupy  a  relation  tantamount  to  sure- 
ties to  its  creditors  for  the  payment  of  its  debts,  for  which 
each  stockholder  is  severally  liable  to  the  extent  of  the  par 
value  of  his  stock :  Allen  v.  Walsh,  25  Minn.  543;  Harper  v. 
Carroll,  66  Minn.  487  (69  N.  W.  610, 1069).  **Such  liability," 
says  Aldrich,  J.,  in  Hale  v.  Hardon,  95  Fed.  747  (37  C.  C.  A. 
240),  in  construing  the  law  of  Minnesota,  "is  not  like  that 
of  being  assessed  for  nonpayment  of  the  full  amount  of 
subscription  to  stock,  for  the  reason  that  it  is  not  an  asset 
of  the  corporation."  The  measure  of  the  corporation's  in- 
debtedness properly  chargeable  to  the  defendant  is  propor- 
tionate to  the  number  of  shares  of  stock  owned  by  others 
from  whom  the  pro  rata  share,  augmented  by  the  in- 
solvency of  others,  could  have  been  collected.  This  ratio 
must  remain  uncertain  until  it  is  determined  who  cannot 
pay  their  just  proportions,  thereby  imposing  upon  the  sol- 
vent stockholders  the  burden  of  discharging  the  entire 
obligation  if  the  par  value  of  their  stock  equals  a  sum 
sufficient  for  that  purpose.  Such  uncertainty,  however, 
does  not  prevent  the  Minnesota  court  from  rendering  a 
decree  against  each  stockholder  for  a  sum  equal  to  the  par 
value  of  his  stock,  though  the  aggregate  awarded  exceeds 
the  amount  of  the  indebtedness  of  the  insolvent  corpora- 
tion :  Harper  v.  Carroll,  66  Minn.  487  (69  N.  W.  610, 1069). 
In  that  case,  Mr.  Justice  Canty,  in  speaking  upon  this  sub- 
ject, says:  "Then  one  of  two  propositions  must  be  true: 
first,  the  creditors  are  entitled  to  successive  judgments  for 
successive  assessments  until  the  full  limit  of  such  statutory 
liability  is  exhausted,  if  such  successive  assessments  and 
judgments  are  made  necessary  by  reason  of  the  insolvency 
of  stockholders;  or,  second,  the  creditors  are  entitled  to 
one  judgment  for  the  full  amount  of  such  statutory  liabil- 
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ity.  We  are  of  the  opinion  that  the  latter  is  the  proper 
method  of  procedure,  and  that  but  one  judgment  should 
be  rendered,  which  should  cover  the  utmost  possible  lia- 
bility of  each  stockholder  to  the  creditors." 

The  liability  assumed  by  a  person  when  he  secures  stock 
in  a  Minnesota  corporation  is  to  pay,  in  case  of  its  insol- 
vency, a  ratable  share  of  its  indebtedness ;  but,  as  its  cred- 
itors ought  not  to  be  subjected  to  unnecessary  delay  in  the 
collection  of  their  demands,  this  liability,  in  an  ancillary 
action  based  on  the  decree  establishing  the  indebtedness 
of  an  insolvent  corporation,  is  measured  by  the  par  value 
of  the  stock  issued,  and,  if  any  sum  remains  after  the 
creditors  have  been  fully  paid,  the  ratable  part  thereof 
can  be  returned  to  the  stockholders  who  have  contributed 
more  than  their  just  proportion  :  Allen  v.  Walsh,  25  Minn. 
543 ;  Marr  v.  Bank  of  West  Tenn.  4  Lea,  578.  Mr.  Chief 
Justice  Start,  in  Hanson  v.  Davison,  73  Minn.  454  (76 
N.  W.  254),  in  speaking  of  this  method  of  enforcing  pay- 
ment of  the  par  value  of  stock  from  a  nonresident  holder 
thereof,  says :  "  The  only  objection,  in  justice,  such  stock- 
holder could  make  to  such  a  procedure,  would  be  that  his 
right  of  contribution  could  not  be  worked  out  in  such 
ancillary  action.  If  he  were  called  on  to  pay  only  his  pro 
rata  share  of  the  deficiency,  treating  all  the  stockholders 
as  solvent,  the  objection  would  wholly  fail;  but  it  would 
seem  that  his  right  to  contribution,  in  case  he  was  required 
to  pay  more  than  his  share  as  between  himself  and  the 
other  stockholders,  is  subordinate  to  the  equities  of  the 
creditors,  as  he  can  secure  such  contribution  by  appear- 
ing in  the  original  action."  It  will  be  remembered  that 
the  defendant  did  not  appear  in  the  original  suit,  but,  as 
the  decree  in  that  case  was  rendered  prior  to  his  being 
adjudged  a  bankrupt,  whereby  all  the  stockholders  were 
required  severally  to  pay  a  sum  of  money  equal  to  the  par 
value  of  their  stock,  such  decree  resolved  the  uncertainty, 
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imposed  the  contractual  liability,  and,  in  our  opinion,  ren- 
dered the  sum  so  awarded  a  "provable"  debt  within  the 
meaning  of  the  bankruptcy  act:  Riggin  v.  Magwire,  82 
U.  S.  (15  Wall.)  549;  In  re  Fife,  109  Fed.  880  (6.  Am. 
Bankr.  R.  258). 

2.  The  next  question  to  be  considered  is  whether  or  not 
plaintiff  was  such  a  representative  of  the  creditors  of  the 
insolvent  corporation  as  to  authorize  him  to  prove  the  in- 
debtedness so  established  against  the  bankrupt's  estate. 
The  act  of  Congress  of  July  1,  1898,  §  7,  subd.  8*  (30  Stat. 
544, 548,  U.  S.  Comp.  St.  1901,  p.  3425),  requires  a  voluntary 
bankrupt  to  make  under  oath  and  file  in  court,  with  his 
petition,  a  schedule  of  his  property  and  a  list  of  his  cred- 
itors, etc.  This  act,  in  construing  the  meaning  of  certain 
words  therein  used,  contains  the  following  declaration  : 
"'Creditor'  shall  include  anv  one  who  owns  a  demand  or 
claim  provable  in  bankruptcy,  and  may  include  his  duly 
authorized  agent,  attorney,  or  proxy":  Section  l,8ubd.  9f 
(30  Stat.  544,  U.  S.  Comp.  St.  1901,  p.  3419).  Bouvier,  in 
his  Law  Dictionary,  in  defining  the  term  "creditor,"  says : 
"He  who  has  a  right  to  require  the  fulfillment  of  an  obli- 
gation or  contract."  See,  also,  8  Am.  &  Eng.  Ency.  Law 
(2  ed.),  240.  If  the  definition  of  this  distinguished  lexico- 
grapher be  accepted  as  correct,  plaintiff  is  the  creditor,  for 
his  appointment  vested  in  him  the  right  to  require  the 
fulfillment  of  the  defendant's  obligation.  However  the 
word  "creditor"  may  be  defined  in  other  cases.  Congress, 
in  procedings  of  this  kind,  has  limited  it  to  one  owning  a 
demand  or  claim  provable  in  bankruptcy.  It  cannot  be 
consistently  contended  that  plaintiff  was  the  owner  of  the 
claims  which  formed  the  basis  for  determining  the  amount 
of  the  corporation's  indebtedness,  and  hence  he  is  not  a 
creditor  within  the  meaning  of  the  act  under  consideration. 

*  I  Fed.  StaU  Am.  5^5,  55B.  f  I  Fed.  Stat.  Am.  525, 528. 
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The  word  "creditor,"  as  defined  by  Congress,  also  in- 
cludes his  duly  authorized  agent,  attorney,  or  proxy.  None 
of  the  debts  against  the  bankrupt's  estate  being  owned  by 
plaintiff,  so  as  to  make  him  a  creditor,  it  is  proper  to  con- 
sider whether  or  not,  by  reason  of  his  appointment  as  re- 
ceiver, he  represents  the  creditors,  and  conies  within  any 
one  of  the  included  classes.  Section  56a  of  the  bankruptcy 
act*  (30  Stat.  544,  560,  U.  S.Comp.  St.  1901,  p.  3442)  is  as 
follows :  "Creditors  shall  pass  upon  matters  submitted  to 
them  at  their  meetings  by  a  majority  vote  in  number  and 
amount  of  claims  of  all  creditors  whose  claims  have  been 
allowed  and  are  present,  except  as  herein  otherwise  pro- 
vided." A  text-writer,  in  construing  the  language  quoted 
in  connection  with  a  prior  clause  of  the  act,  says:  "By 
section  1,  subd.  9,  it  is  declared  that  the  term  'creditor' 
shall  include  not  only  the  owner  of  the  demand  himself, 
but  *  his  duly  authorized  agent,  attorney,  or  proxy.'  Any 
person,  therefore,  who  assumes  to  represent  a  creditor  in 
the  functions  referred  to  in  section  56o,  must  be  a  *duly 
authorized  agent,  attorney,  or  proxy'  of  the  creditor.  By 
General  Order  21,  subd.  5  (89  Fed.  x,  32  C.  C.  A.  xiii),  it 
is  provided  what  such  due  authorization  shall  consist  of, 
as  follows :  '  The  execution  of  any  letter  of  attorney  to  rep- 
resent a  creditor  ♦  ♦  may  be  proved  or  acknowledged 
before  a  referee  or  a  United  States  commissioner  or  a  no- 
tary public'":  Collier,  Bankruptcy  (3  ed.),  304.  Section 
30  of  the  bankruptcy  act  t  (30  Stat.  544,  554,  U.  S.  Comp. 

St.  1901,  p.  3434)  is  as  follows :  "All  necessary  rules,  forms, 
and  orders  as  to  procedure  and  for  carrying  this  act  into 

force  and  effect  shall  be  prescribed,  and  may  be  amended 

from  time  to  time,  by  the  Supreme  Court  of  the  United 

States."    That  court  having  prepared  forms  to  evidence 

the  appointment  of  representatives  of  creditors,  it  was  held 


» 1  Fed.  Stat  Am.  525,  661.  f  1  Fed.  Stat.  Am.  625,  606. 

41  Ob. 18 
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in  In  re  Henschel,  113  Fed.  443  (.^1  C.  C.  A.  277,  7  Am. 
Bankr.  R.  662),  that,  when  the  acknowledgment  attached 
to  a  proxy  conformed  literally  to  the  form  so  prescribed, 
it  was  not  defective  because  it  contained  no  venue;  Wal- 
lace, J.,  saying :  *'  We  agree  with  the  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit  that  of  the  creditors  giving 
proxies  those  only  are  to  be  counted  whose  powers  of 
attorney  were  regarded  as  authorizing  the  attorney  to 
appear  and  participate  in  the  meeting."  Forms  Nos. 
20  and  21  (18  Sup.  Ct.  xxvii,  xxviii)  prepared  by  the 
Supreme  Court  of  the  United  States  prescribe  the  mode 
of  constituting  general  and  special  attorneys  respectively, 
and  form  No.  35  (18  Sup.  Ct.  xxxiv)  indicates  the  manner 
of  making  proof  in  support  of  a  claim  by  such  attorney 
for  a  creditor:  Brandenburg,  Bankruptcy,  (2  ed.),  869,  et 
seq.  From  the  rules  and  forms  mentioned  it  might  seem 
that  an  agent  or  proxy  could  not  be  *'duly  authorized"  to 
prove  a  creditor's  claim  in  bankruptcy,  except  on  the  pro- 
duction of  a  power  of  attorney  executed  and  acknowledged 
in  the  manner  indicated ;  and,  if  this  be  so,  plaintiff  did 
not  sustain  that  relation  to  the  creditors  of  the  Duluth  Dry 
Goods  Company.  Such  cannot  be  the  rule,  however,  for 
creditors  of  a  bankrupt  who  are  infants  or  lunatics,  and 
therefore  incompetent  to  appoint  a  representative  to  prove 
their  claims  against  his  estate,  are  not  to  be  denied  the 
right  to  share  in  the  distribution  of  the  fund  because  of 
their  minority  or  mental  infirmity.  Guardians,  adminis- 
trators, executors,  and  other  legal  representatives,  who 
have  been  appointed  by  competent  authority  to  prove 
claims  against  a  bankrupt's  estate,  must  necessarily  be  the 
"duly  authorized"  agents,  etc.,  within  the  meaning  of  the 
act  of  Congress  under  consideration.  Rule  38  promulgated 
by  the  Supreme  Court  of  the  United  States  (18  Sup.  Ct.  x) 
provides  that  the  forms  prescribed  shall  be  observed  and 
used,  "with  such  alterations  as  may  be  necessary  to  suit 
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the  circumstances  of  any  particular  case."  Thus  provision 
has  been  made  in  these  instances  for  proving  claims  against 
a  bankrupt's  estate ;  and  to  assume  that  federal  or  state 
courts  would  not,  in  such  cases,  consider  the  appointee 
"duly  authorized"  is  to  imply  a  denial  of  justice.  Whether 
or  not  the  plaintiff  was  *'duly  authorized"  to  represent  the 
insolvent  corporation's  creditors  must  depend  upon  the 
duty  his  appointment  imposed  on  him,  and  the  relation 
he  sustained  to  them. 

It  is  impossible  to  determine  whether  the  Minnesota 
statute  in  relation  to  the  duties  of  a  receiver  appointed  to 
enforce  a  stockholder's  liability  was  offered  in  evidence, 
for  the  bill  of  exceptions  contains  none  of  the  testimony 
given  at  the  trial;  but  the  pleadings  admit  and  the  court 
finds  the  substance  of  that  law,  from  which  it  appears  that 
plaintiff  was  authorized  to  collect  from  the  resident  stock- 
holders of  that  State,  who  were  parties  to  the  decree,  sums 
equal  to  the  par  value  of  their  stock,  and  also  empowered 
to  maintain  actions  for  that  purpose  in  sister  States  against 
nonresident  stockholders.  In  Hale  v.  Hardon,  95  Fed.  747 
(37  C.  C.  A.  240),  in  construing  the  Minnesota  statute,  a 
distinction  between  a  general  receiver  and  a  person  ap- 
pointed to  enforce,  in  a  foreign  jurisdiction,  payment  of 
the  par  value  of  stock,  is  observed  ;  the  court  holding  that 
neither,  unless  expressly  authorized  by  statute,  was  em- 
powered to  enforce  the  individual  liability  of  stockholders 
for  the  purpose  of  paying  the  debts  of  the  corporation. 
In  that  case,  Aldrich,  J.,  in  speaking  of  the  title  of  a  per- 
son appointed  under  the  Minnesota  statute  to  enforce  such 
payment,  and  of  the  duties  enjoined  upon  him,  says :  "It 
is  of  little  consequence  whether  the  person  designated  as 
the  instrument  or  conduit  through  which  equity  runs  from 
the  court  to  the  stockholders,  and  from  recovery  from  the 
stockholders  to  the  creditors,  is  called  a  receiver,  an  agent, 
a  trustee,  or  an  assignee.    If  some  legal  and   equitable 
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means  of  recovery  was  intended  and  reasonably  described, 
and  the  statutory  agency  called  a  'receiver'  is  a  convenient, 
safe,  and  reasonable  agency  to  that  end,  it  is  of  little  con- 
sequence whether  his  duties  here,  as  to  the  newly-created 
statutory  right,  are  precisely  those  which  have  been  here- 
tofore exercised  and  discharged  by  the  ordinary  common- 
law  or  equity  receiver ;  provided,  of  course,  he  may  be  said 
to  fairly  represent  the  legal  and  equitable  idea  intended  by 
the  statute.  If  a  receiver,  or  this  agency  for  this  purpose, 
answers  the  statute,  and  the  name  does  not  offend  the 
general  law  to  such  extent  that  the  manifest  intended  stat- 
utory relief  should  be  denied,  the  action  should  be  upheld 
in  his  name  and  for  the  benefit  of  the  creditors."  Else- 
where in  the  opinion,  after  examining  the  law  of  that  State 
in  respect  to  the  authority  conferred  upon  such  agent,  it 
is  said  on  page  764 :  **  Therefore,  by  virtue  of  the  law  of 
Minnesota  and  the  insolvency  proceedings  in  that  State, 
the  court  and  its  proceedings  were  subrogated  to  the  rights 
and  interests  of  all  the  creditors,  and  their  right  to  sue 
stockholders,  if  an  independent  right  to  sue  ever  existed 
under  this  statute,  was,  at  least  for  the  time  being,  merged 
or  suspended  by  operation  of  the  law  which  involved  their 
interest  in  such  proceeding." 

The  pleadings  admit  that  Mendenhall,  having  secured 
a  judgment  against  the  Duluth  Dry  Goods  Company  for 
the  sum  of  $12,808.76,  caused  an  execution  to  be  issued 
thereon  which  was  returned  wholly  unsatisfied,  whereupon 
in  behalf  of  himself  and  all  other  creditors  who  might  join 
therein  he  instituted  a  suit  against  the  corporation  and  its 
resident  stockholders,  resulting  in  a  decree  in  their  favor 
for  the  sum  of  $81,717.76.  Though  this  decree  evidently 
awarded  a  specific  sum  to  each  creditor,  the  right  to  con- 
trol the  subsequent  proceedings  was  vested  in  the  court: 
Minneapolis  Baseball  Co,  v.  City  Bank,  66  Minn.  441  (69 
N.  W.  331,  38  L.  R.  A.  415).   In  that  case  Mr.  Chief  Justice 
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Start,  speaking  on  this  subject,  says :  "While  the  liability 
of  the  stockholders  must  be  enforced  on  the  application  of 
creditors,  and  not  on  that  of  the  receiver,  except  in  cases 
where  the  statute  otherwise  provides,  yet  it  does  not  follow 
that  the  trial  court  has  not  the  same  control  of  the  litiga- 
tion as  if  it  was  conducted  by  the  receiver.  The  creditor 
who  first  takes  action  to  have  such  liability  enforced,  where 
he  is  plaintiff  or  subsequently  comes  into  the  action,  has 
no  exclusive  right  to  control  the  litigation  ;  and  whenever 
the  stockholders  are  once  brought  into  the  action  the  trial 
court  should  so  far  control  the  conduct  of  the  litigation 
as  to  conserve  and  protect  the  rights  and  equities  of  both 
creditors  and  stockholders."  The  defendant's  liability  was 
limited  in  amount,  and  not  to  any  particular  creditor,  but 
in  favor  of  all  creditors  of  the  insolvent  corporation  {Han- 
son V.  Davison,  73  Minn.  454,  76  N.  W.  254),  and,  though 
the  debt  of  each  was  evidently  distinguishable  in  the  de- 
cree, the  several  debts  were  nevertheless  embraced  in  the 
aggregate  sum,  thereby  extinguishing  the  authority  of  an 
individual  creditor  to  prove  his  claim  against  the  bank- 
rupt's estate,  but  as  the  right  to  share  in  the  distribution 
thereof  should  not  be  denied  him,  the  plaintiff,  as  the  rep- 
resentative of  the  court  appointing  him,  and  also  of  all  the 
creditors,  was, in  our  opinion, the  "duly  authorized"  agent 
within  the  meaning  of  the  act  of  Congress  of  July  1, 1898, 
and  therefore  the  only  person  empowered  to  prove  the  debt 
evidenced  by  the  decree  in  favor  of  all  the  creditors  and 
against  the  defendant's  estate.  This  conclusion  is  fortified 
when  it  is  remembered  that  plaintiff  was  appointed  to  en- 
force the  liability  of  the  stockholders, and, as  such  obliga- 
tion had  become  fixed  by  the  decree,  thereby  constituting 
it  a  debt,  it  could  have  been  proved  against  the  bankrupt's 
estate,  which  was  one  of  the  means  provided  for  the  col- 
lection thereof;  and  it  was  just  as  incumbent  on  plaintiff 
to  pursue  this  remedy,  if  the  schedule  had  named  the  en- 
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tire  list  of  creditors,  as  it  was  to  institute  the  action  in  the 
case  at  bar. 

3.  The  remaining  question  is  whether  or  not  plaintiff's 
knowledge  of  the  bankruptcy  proceedings,  acquired  while 
cashier  of  a  bank  which  was  also  a  creditor  of  the  defend- 
ant, was  received  under  such  circumstances  as  to  impute 
notice  thereof  to  the  creditors  of  the  Duluth  Dry  Goods 
Company.  The  general  rule  is  that  knowledge  of  an  agent, 
acquired  while  acting  within  the  scope  of  his  authority, 
relating  to  matters  intrusted  to  him  and  over  which  his 
authority  extends,  is  constructive  notice  to  his  principal : 
Story,  Agency  (9  ed.),  §  140;  Angell  &  Ames,  Corporations, 
§  305;  Wood  v.  Rayburn,  18  Or.  3  (22  Pac.521);  Rayburn  v. 
Daviason,  22  Or.  242  (29  Pac.  738);  Willis  v.  Vallette,  4  Mete. 
(Ky.)  186;  National  S.  Bank  v,Cushman,  121  Mass.  490. 
The  reason  for  this  rule  is  based  on  the  theory  that  it  is  in- 
cumbent on  the  agent  to  impart  to  his  principal  all  infor- 
mation that  he  may  obtain  which  would  affect  his  interests; 
and  by  invoking  the  presumption  that  such  obligation  has 
been  performed  the  conclusion  is  reached  that  the  princi- 
pal is  chargeable  with  notice  thereof :  Pennoyer  v.  Willis^ 
26  Or.  1  (36  Pac.  568, 46  Am.  St.  Rep.  594).  There  are  sev- 
eral  well-recognized  exceptions,  however,  to  this  general 
rule.  Thus,  if  the  agent  sustain  a  confidential  relation  to 
a  third  party,  knowledge  which  he  may  obtain  from  the 
latter,  and  which  it  is  his  duty  not  to  disclose,  will  not  be 
imputed  as  notice  to  his  principal:  McCormick  \.  Wheeler^ 
36  111.  114  (85  Am.  Dec.  388);  Ford  v.  French,  72  Mo.  250: 
Hood  V.  Fahneatock,  8  Watts,  489  (34  Am.  Dec.  489);  The 
Distilled  Spirits,  78  U.  S.  (11  Wall.)  356.  If  the  agent  con- 
spire with  a  third  party  to  defraud  his  principal,  or  if  on 
his  own  behalf  he  intends  to  do  so,  the  knowledge  which 
he  may  obtain,  and  which  it  was  his  duty  to  disclose  to 
his  principal,  will  not  be  imputed  to  the  latter:  Piatt  v. 
Birmingham  Axle  Co.  41  Conn.  255;  Thomson-Houston  Elec. 
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Co.  V.  Capital  Elec.  Co.  65  Fed.  341  (12  C.  C.  A.  G43);  Dilla- 
way  V.  Butler,  135  Mass.  479;  Allen  v.  South  Boston  Ly.  Co. 
150  Mass.  200  (22  N.  E.  917,  5  L.  R.  A.  716,  15  Am.  St. 
Rep.  185);  De  Kay  v.  Hackensack  Water  Co.  38  N.  J.  Eq.* 
158;  National  Life  Ins.  Co.  v.  Minch,  53  N.  Y.  144.  So,  too, 
if  an  agent  has  an  interest  to  subserve  that  is  adverse  to 
his  principal,  any  knowledge  that  he  may  have  acquired 
from  a  third  party  during  the  time  of  and  relating  to  the 
matter  of  the  agency  will  not  be  imputed  to  his  principal : 
Frenkel  v.  Hudson,  82  Ala.  158  (2  South.  758,  60  Am.  Rep. 
736);  Wickersham  v.  Chicago  Zinc  Co.  18  Kan.  481  (26  Am. 
Rep.  784);  Lyne  v.  Bank  of  Kentucky,  28  Ky.  545;  Win- 
chester v.  Baltimore,  etc.  Ry.  Co.  4  Md.  231;  Stevenson  v.  Bay 
City,  26  Mich.  44;  Barnes  v.  Trenton  Gas  Co.  27  N.  J.  Eq.  33. 
The  reason  upon  which  these  exceptions  rest  is  founded 
on  the  assumption  that  an  agent  is  not  supposed  to  com- 
municate any  knowledge  he  may  have  received,  when  by 
doing  so  he  would  betray  a  confidence  reposed  in  him,  re- 
veal an  intent  to  defraud  his  principal,  or  disclose  an  in- 
terest adverse  to  him ;  for,  unless  it  can  be  presumed,  in 
the  light  of  attending  circumstances,  that  an  agent  will 
impart  the  knowledge  so  secured,  the  law  will  not  impute 
notice  thereof.  It  will  be  remembered  that  notice  of  de- 
fendant's bankruptcy  was  sent  to  his  creditor,  the  First 
National  Bank  of  Duluth,of  which  the  plaintiff  was  cashier. 
If  this  bank  had  been  appointed  the  statutory  agent  to  en- 
force the  liability  of  the  stockholders  of  the  insolvent  cor- 
poration, it  would  undoubtedly  have  been  to  its  advantage 
to  secure  for  itself  as  large  a  percentage  of  the  bankrupt's 
estate  for  distribution  as  possible.  By  neglecting  to  prove 
the  claims  of  creditors  of  the  corporation,  the  bank  w^ould 
thereby  augment  the  ratio  to  which  it  was  entitled  ;  and 
on  account  of  its  adverse  interest  no  presumption  can  be 
indulged  that  it  would  communicate  to  them  the  knowl- 
edge of  the  defendant's  bankruptcy  which  it  has  obtained, 
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and  hence  notice  thereof  would  not  be  imputed  to  them. 
The  findings  do  not  show  that  plaintiff  was  a  stockholder 
of  the  bank,  and  therefore  indirectly  interested  in  pursu- 
ing the  course  which  is  assumed  it  might  have  adopted, 
but,  so  far  as  it  can  be  discovered,  he  had  no  personal  in- 
terest either  in  the  bank  or  in  the  creditors  of  the  corpo- 
ration, and  owed  to  each  a  corresponding  duty  that  imposed 
on  him  the  obligation  to  disclose  to  the  court  and  to  such 
creditors  the  knowledge  he  had  obtained,  thereby  impart- 
ing to  it  and  them  notice  of  the  defendant's  insolvency, 
whereby  the  latter's  discharge  in  bankruptcy  liberated 
him  from  their  claims. 

The  findings  of  the  court  being  sufficient  to  support  the 
judgment,  it  is  affirmed.  Affirmed. 


Decided  1  February,  rehearing  denied  18  June,  1901. 

TUBNET   r.  80UTHEBN  PAC.  CO. 

[75  Pac.  144,  76  Pac.  1080.] 

Railroads— Order  Granting  Use  of  Public  Hiqhwat. 

1.  An  order  of  a  county  court  granting  a  railway  permission  to  use  for  Its  track 
any  part  of  a  county  nmd  between  designated  points,  Imposing  upon  It  the  duty 
of  repairing  any  damage  caiiRed  by  the  construction  of  Its  track,  requiring  it  to 
leave  the  highway  In  as  good  condition  as  before  It  began  work,  to  construct  and 
grade  a  roadway  whenever  It  should  occupy  the  then  traveled  road,  and  forbid- 
ding It  to  obstruct  the  road  In  any  manner,  does  not  give  the  railway  a  right  to 
the  exclusive  use  of  such  road,  or  deprive  the  public  of  the  right  to  use  any  part 
thereof,  subject  to  the  paramount  right  of  the  railway  to  use  the  highway  for 
its  track. 

Idem. 

2.  A  subsequent  order,  reciting  the  particulars  In  which  the  railway  has  failed 
to  comply  with  the  first,  adopting  the  first  as  the  basis  of  the  additional  order, 
then  proceeding  to  define  more  specifically  the  railway's  duties  in  the  construction 
of  its  track,  and  the  condition  in  which  it  shall  keep  the  traveled  way  during 
the  progress  or  suspension  of  the  work,  does  not  enlai^  the  rights  of  the  railway, 
but  imposes  on  It  further  restrictions  and  conditions  in  the  use  of  the  highway. 

Idem. 

8.  A  third  order  granting  the  railway  leave  and  authority  to  relocate  Its  track 
so  that  It  would  be  nearer  the  river,  and  imposing  on  it  the  duty  of  constructing 
a  fence  between  the  traveled  roadway  and  the  track,  placing  a  cattle  guard  at  each 
end  of  the  fence,  and  relieving  It  fjrom  building  any  barriers  and  stone  walls,  except 
for  Its  own  protection,  and  further  expressly  stating  that  the  contract  evidenced 
by  the  flrst  order,  except  as  modified,  shall  remain  in  full  force  and  efltet,  does  not 


Feb.  1904.]     Turkey  v.  Southern  Pac.  Co.  281 

operate  to  surrender  the  right  to  the  excIuRlvc  use  of  any  part  of  the  highway  to 
the  railway,  especially  when  considered  in  the  light  of  the  subsequent  conduct 
of  the  public,  acquiesced  in  by  the  railway,  in  using  the  portion  of  the  highway 
between  the  track  and  the  river  as  a  foot  and  bicycle  path. 

Use  of  Highway  by  Railroad— Abandonment  by  Public. 

4.  Orders  of  a  county  court  granting  a  railway  the  right  to  use  a  public  high, 
way  for  its  tracks,  and  the  occupancy  of  the  highway  by  the  railway  in  pursuance 
of  such  permission,  do  not  constitute  an  abandonment  by  the  public  of  any  por- 
tion of  the  highway,  in  the  absence  of  further  evidence  of  an  intenton  the  part  of 
the  county  court  or  the  public  to  abandon  the  use  of  any  part  thereof. 

Adverse  Possession—Occupancy  by  Permission. 

5.  When  a  railway  enters  upon  and  occupies  a  highway  by  permission  of, and 
under  contract  with,  the  county  court,  its  possession  Is  not  adverse  to  the  public. 

When  Alternative  Allegation  is  Permissible  in  Pleading. 

0.  In  an  action  by  a  podeetrian  against  a  railway  for  personal  injuries,  an  alle- 
gation that  defendant  negligently  permitted  a  stick  "to  fall  or  be  thrown"  from 
the  train  on  or  against  her  Is  not  subject  to  a  motion  to  make  more  definite  by 
stating  whether  the  stick  fell  or  was  thrown;  the  facts  being  peculiarly  within 
defendant's  knowledge,  and  it  being  liable  in  either  event. 

Pleading— Itemizing  Claims  fob  Special  Damages. 

7.  In  an  action  for  injuries,  while  damages  for  medical  care,  nursing,  attend- 
ance, and  medicine  must  be  specially  alleged,  they  need  not  be  itemized,  and  the 
amount  of  each  separately  stated. 

Evidence  of  Manner  of  Use  of  Highway*. 

8.  In  an  action  against  a  railway  company  for  damages  by  one  who  was  in- 
jured by  a  stick  that  was  thrown  or  fell  from  a  passing  engine,  on  the  question 
whether  a  certain  order  of  the  county  court  gave  the  company  the  exclusive  use 
of  the  public  highway  where  plain tlfl  was  injured,  or  only  an  easement  thereon, 
it  is  competent  to  offer  evidence  of  how  the  public  has  used  the  highway,  if  at  all, 
since  the  entry  of  such  order,  and  also  evidence  of  what  claims,  if  any,  the  railway 
officials  had  made  as  to  the  company's  rights. 

Harmless  Error. 

0.  Reoeiviug  evidence  on  a  point  admitted  is  not  usually  harmful  error. 

Railroads— Injury  to  Pedestrian- Evidence. 

10.  W^here  a  railway  was  permitted  to  lay  its  tracks  in  a  highway,  and  a  pedes- 
trian pusMing  that  way  was  Injured  by  a  stick  which  was  thrown  or  fell  from  the 
train,  testimony  that  Just  prior  to  and  at  the  time  of  the  injury  wood  was  thrown 
from  the  locomotive  is  competent. 

From  Clackamas:  Thomas  A.  McBride,  Judge. 

This  is  an  action  by  Rebecca  Turney  against  the  South- 
ern Pacific  Company  to  recover  damages  for  an  injury 
suffered  by  the  plaintiff  through  the  alleged  negligence  of 
the  defendant.  In  1868  a  public  road  or  highway,  about 
sixty  feet  wide,  from  Canemah,  in  Clackamas  County,  south 
to  Parrott's  Farm,  was  inclosed  by  fences  of  abutting  prop- 
erty owners  on  one  side,  and  the  Willamette  River  on  the 
other.    In  November,  1868,  the  county  court,  upon  the 
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application  of  defendant's  predecessor  in  interest  for  per- 
mission to  occupy  the  road  with  its  railway  track,  made 
the  following  order : 

'*  In  the  matter  of  the  Occupation  of  the  County  Road  by 

0.  C.  R.  R.  Co.  of  Salem,  Leading  from  Canemah  to 

Parrott's  Farm,  in  Clackamas  County. 

On  this  day  came  said  company,  by  Geo.  E.  Cole,  and 
the  county  by  Johnson  &  McCowen,  and, after  hearing  the 
argument  of  counsel,  it  was  ordered  by  the  court  that  the 
Oregon  Central  Railroad  Company  of  Salem  be  allowed  to 
use  and  occupy  any  part  of  the  road  leading  from  Cane- 
mah to  Parrott's  Farm,  in  Clackamas  County,  for  a  rail- 
road track  or  bed ;  said  company  repairing  all  damages 
wherever  it  occurs  in  constructing  said  railroad,  and  in 
no  manner  whatever  obstructing  said  road ;  that  the  road 
shall  be  in  all  respects  left  in  as  good  a  condition  as  before 
said  company  began  work.  Said  company  also  to  make, 
construct,  and  grade  (wherever  the  said  company  occupy 
the  tract  now  traveled  as  a  county  road)  a  good  and  pass- 
able track  or  roadway  at  least  twelve  feet  wide,  on  a  grade 
to  be  designated  by  the  court,  upon  a  notice  having  first 
been  given  by  said  company  to  this  court  at  a  regular 
term  thereof.  Said  company  shall  also  construct  barriers 
or  guards  at  and  in  all  places  that  may  hereafter  be  desig- 
nated by  this  court,  and  if  the  county  road  shall  at  any 
time  be  injured  or  damaged  by  reason  of  the  proximity  of 
the  railroad  track,  or  by  any  act  of  said  company,  then 
said  company  shall  be  compelled  to  repair  the  same,  with- 
out delay,  upon  notice  being  given  by  the  road  supervisor 
of  the  district  in  which  said  road  may  be  located." 

When  it  came  to  the  actual  construction  of  the  railwav 
along  the  county  road,  the  company  wished  to  have  the 
grade  of  the  road  established,  and  upon  its  application 
another  order  in  reference  thereto  was  made  and  entered 
by  the  county  court  as  follows : 

**  In  the  matter  of  the  application  of  the  Oregon  Central 
Railroad  Company  of  Salem  for  the  use  of  the  County 
Road  from  Canemah  to  Parrott's  Farm. 
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This  matter  came  before  the  court  upon  the  representa- 
tion of  Hon.  Geo.  E.  Cole,  agent  of  said  company,  that  it 
was  desirable  to  have  an  order  of  this  court  fixing  the  grade 
of  such  public  road  at  points  where  the  present  traveled 
track  is  taken  for  the  track  or  roadway  of  said  company. 
Whereupon  the  court,  by  the  favor  of  said  company^s 
agent,  proceeded  to  make  a  personal  inspection  of  said 
road  and  the  work  which  had  been  done.  And  by  such 
examination  it  was  found  that  neither  the  spirit  nor  letter 
of  the  order  heretofore  made  by  this  court  in  granting  the 
right  of  way  to  said  company  is  being  complied  with,  but 
that,  on  the  contrary,  said  company,  in  constructing  said 
roadway  or  bed,  are  confining  the  travel  on  the  county 
road  at  places  between  Canemah  and  Parrott's  Farm  to 
the  river  bank,  and  in  some  instances  to  the  water's  edge, 
by  building  perpendicular  embankments  of  stone,  and 
leaving  said  embankments  and  the  county  road  between 
them  and  the  river  without  any  protection  against  high 
water,  or,  if  any  protection  is  attempted,  it  is  entirely  in- 
adequate for  the  purpose,  and  does  not  make  the  road  as 
secure  and  convenient  as  before  the  company  commenced 
work.  Said  company  is  therefore  referred  to  the  order 
heretofore  made  by  this  court,  as  above  mentioned,  as  a 
basis  or  guide  in  controlling  their  doings  in  reference  to 
said  road,  and  the  condition  in  which  said  county  road 
must  be  left  after  being  by  them  in  any  manner  interfered 
with  in  constructing  said  railroad.  This  court  readopts 
the  same  order  as  the  basis  of  its  action  in  making  the  fol- 
lowing additional  order,  to  wit:  That  said  company,  in 
confining  the  travel  on  said  county  road  to  the  bank  of  the 
river  in  narrower  limits  than  the  sixty  feet  allowed  by  law 
to  public  roads,  creates  a  necessity  for  a  rock  wall  protec- 
tion, and  that,  when  they  desire  to  put  in  such  walls  at  a 
greater  angle  than  45  degrees,  they  must  buijd  such  stone 
walls  of  very  large  or  heavy  material,  and,  when  the  angle 
is  45  degrees  or  less,  the  stone  must  be  at  least  one  foot  in 
diameter,  and  in  all  cases  the  openings  or  interstices  in 
such  walls  must  be  well  filled  with  spalls  or  stone  chips, 
as  in  ordinary  stone  wall  made  in  constructing  their  road- 
bed. It  is  further  ordered  that  in  any  case  where  said 
company  changed  the  travel  way  of  the  county  road,  or 
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remove  or  change  any  bridge  or  filling  on  said  county 
road,  said  new  roadway,  bridge,  or  filling  shall  be  graded 
as  high,  and  made  as  good,  convenient,  and  secure  in  all 
respects,  as  the  traveled  way  before  said  road  was  inter- 
fered with.  And  it  is  ordered  that  during  the  progress  of 
said  work  said  company  must  keep  the  travelway  on  said 
road  open,  safe,  and  convenient  for  the  use  of  the  public, 
and  when  work  is  suspended  for  winter  said  road  must  be 
left  in  good  condition,  and  not  unsafe  or  miry,  as  in  many 
places  during  the  winter  just  passed." 

In  pursuance  of  these  orders  the  track  of  the  railway 
company  was  laid  along  the  county  road  on  the  east  side 
near  the  fences  of  the  abutting  property  owners,  and,  as 
a  consequence,  the  travel  was  confined  to  the  space  between 
the  track  and  the  river,  thereby  endangering  the  safety  of 
teams  and  stock  passing  along  the  highway.  In  1877  the 
railroad  petitioned  the  county  court  for  permission  to 
change  the  location  of  its  road,  and  after  due  considera- 
tion the  following  order  in  reference  thereto  was  made 
and  entered : 

"  It  is  further  considered,  ordered,  and  adjudged  that 
the  said  Oregon  &  California  Railroad  Company  have  leave 
to,  and  it  is  hereby  authorized  to,  change  the  location  of 
its  railroad  track,  and  the  right  of  way  now  in  use  over 
the  county  road  between  Canemah  and  Parrott  Creek,  as 
at  present  located,  from  a  point  near  the  county  road  cross- 
ing at  F.  Paquet's  property,  south  of  Canemah,  for  the 
distance  of  (5,100)  five  thousand  one  hundred  feet  in  a 
southerly  direction,  as  follows :  That  is  to  say,  said  Oregon 
&  California  Railroad  Company  have  leave  to,  and  is 
hereby  authorized  to,  relocate  its  said  road  a  distance  of 
fourteen  (14)  feet  nearer  the  river  from  railroad  crossing 
at  Paquet^s  property,  and  running  from  said  point  four- 
teen feet  northwesterly  from  said  crossing  in  a  southerly 
direction,  and  parallel  with  the  line  of  the  railroad  as  at 
present  located  a  distance  of  five  thousand  one  hundred 
feet,  so  that  the  road,  when  relocated,  shall  be,  except 
where  it  deflects  to  a  connection  with  the  road  as  now  con- 
structed, fourteen  (14)  feet  nearer  the  river  than  the  pres- 
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ent  location.  Said  company,  however,  shall  fill  up  so  much 
of  the  holes  between  said  track  and  the  fences  as  will  fall 
within  a  twelve-foot  roadway,  and  cause  the  same  to  be 
made  level,  and  also  construct  a  fence  or  barrier  between 
the  traveled  roadway  and  the  railroad  track  for  said  dis- 
tance of  five  thousand  one  hundred  feet,  and  place  the 
cattle  guard  upon  its  road  at  each  end  of  said  fence,  pro- 
vided, if  at  any  time  said  railroad  company  is  prevented 
by  legal  proceedings  by  property  owners  adjacent  thereto, 
or  otherwise,  from  building  or  maintaining  said  fence,  said 
company  shall  thenceforward  be  absolved  from  the  obli- 
gations to  construct  or  maintain  the  same,  as  the  case  may 
be,  so  far  as  thus  prevented,  all  at  its  own  expense. 

*'  It  is  further  considered  and  adjudged  that  said  Oregon 
&  California  Railroad  Company  be,  and  it  is  hereby,  re- 
lieved and  exonerated  from  making  any  repair,  building 
any  barriers,  stone  walls,  or  otherwise,  along  said  road, 
except  so  far  as  said  company  may  deem  necessary  for  its 
own  protection. 

*'  It  is  further  ordered  that  the  contract  entered  into  be- 
tween this  county  and  said  Oregon  California  Railroad 
Company,  of  date  August  3d,  1869,  entered  of  record  on 
page  344  of  Book  No.  2  [3]  of  the  records  of  this  court,  be 
modified  to  the  extent  and  in  the  manner  herein  specified, 
and  that,  except  as  hereby  changed  and  modified,  said 
contract  be  and  remain  in  full  force  and  effect,  and  when 
said  changes  are  made  the  same  be  examined  and  approved 
by  the  county  court." 

In  accordance  with  this  order  the  railway  company 
moved  its  track,  constructed  a  fence  between  the  same  and 
the  traveled  way  east  thereof,  making  a  lane  or  road  about 
twenty-five  feet  wide,  and  put  in  the  cattle  guards  as  re- 
quired, ever  since  which  time  all  the  travel  on  the  highway, 
except  foot  passengers  and  bicyclists,  has  been  confined 
to  the  part  of  the  road  east  of  the  fence  built  by  the  rail- 
way company,  and  between  it  and  the  fences  of  the  abut- 
ting property  owners.  Pedestrians  and  bicyclists,  however, 
have  continued  to  use  the  portion  of  the  highway  inclosed 
by  the  railway  company  without  objection  or  protest  from 


286  TuRNKY  V.  Southern  Pac.  Co.  [44  Or. 

it;  and  at  the  time  of  the  injury  to  the  plaintiff  there  was 
a  well-beaten  and  plainly  marked  footpath  a  short  distance 
west  of  the  railroad  track,  and  between  it  and  the  river. 
On  September  13,  1900,  the  plaintiff,  who  lives  on  the 
county  road,  about  a  mile  south  of  Canemah,  while  going 
from  her  home  to  Canemah  along  the  footpath,  saw  a 
freight  train  of  the  defendant  company  approaching,  and 
stepped  off  the  path  toward  the  river ;  and,  while  the  train 
was  passing  her,  a  stick  of  wood  was  projected  from  the 
engine  or  tender,  striking  and  severely  injuring  her.  In 
her  complaint  she  alleges  that  the  employes  of  the  defend- 
ant negligently  and  carelessly  caused  and  permitted  the 
stick  or  piece  of  wood  **to  fall  or  be  thrown"  from  the 
train  upon  and  against  her,  and  that  by  reason  of  the  in- 
jury she  has  been  compelled  to  pay  out  and  has  incurred 
'*  large  sums  for  medical  care  and  skill,  nursing  and  attend- 
ance, and  for  medicine,  and  has  been  incapacitated  for  car- 
rying on  her  usual  avocation  [as  housewife],  and  whereby 
she  has  been  permanently  injured,  incapacitated,  and  dis- 
figured, and  her  health  impaired,  and  will  never  be  able 
to  carry  on  her  usual  avocation,  and  has  been  and  will 
be  rendered  an  invalid,  and  has  been  and  will  suffer 
great  inconvenience  and  discomfort,  all  to  her  dam- 
age in  the  full  sum  of  fifteen  thousand  dollars."  The  de- 
fendant moved  for  an  order  requiring  the  plaintiff  to  make 
her  complaint  more  definite  and  certain,  in  this:  (1)  To 
state  whether  or  not  she  claimed  that  the  stick  of  wood 
fell  or  was  thrown  from  the  train  upon  and  against  her ; 
and  (2)  to  state  what  sums,  if  any,  she  has  been  compelled 
to  pay  out  and  incur  for  medical  care  and  skill,  nursing, 
attendance,  and  medicine.  This  motion  was  overruled, 
and  the  defendant  answered,  denying  the  negligence  as 
alleged,  setting  up  an  exclusive  right  to  the  use  of  that 
part  of  the  highway  between  its  fence  and  the  river,  and 
averring  that  plaintiff  was  a  trespasser  thereon  at  the  time 
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of  the  injury.  A  reply  was  filed,  putting  in  issue  the  new 
matter  set  up  in  the  answer,  and  upon  the  trial  the  plain- 
tiff had  a  verdict  and  judgment,  from  which  the  defendant 
appeals.  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr,  Wm,  D. 
i^en^on,  with  a  brief  over  the  names  of  W.  D.  Fenton^  J.  C. 
Moi'eland,  Geo.  C.  Brownell,  and  Jarties  E.  Fenton  to  this 
effect : 

I.  Respondent  should  have  been  required  to  state 
whether  she  relied  on  the  act  of  defendant  in  throwing  the 
stick  of  wood  off  the  tender  or  letting  it  fall  off :  B.  &  C. 
Com  p.  §  67;  Cederson  v.  Oregon  Navigation  Co.  38  Or.  343, 
352  (62  Pac.  637,  21  Am.&  Eng.R.R.Cas.624);  Wilson  v. 
New  York  &  H,  R  R.  Co.  18  R.  I.  491. 

A  pleading  is  bad  when  it  states  material  facts  in  the  al- 
ternative, so  that  it  is  impossible  to  determine  upon  which 
of  several  equally  substantive  averments  the  pleader  relies 
for  the  maintenance  of  his  action :  Highland  Ave.  &  B.  R, 
Co.  V.  Dusenberry^^A  Ala. 413 (10  So.  274);  Jamison  v.  King^ 
50  Cal.  132;  Wheeler  v.  Thayer,  121  Ind.  64;  Com.  v.  Abell, 
6  Mar.(Ky.)476;  BaughY. Ramsey, 4:T.'RMon.{Ky.)  156; 
Stone  V.  Graves,  8  Mo.  148  (40  Am.  Dec.  131);  Sanford  v. 
New  York  Fourth  Nat.  Bank,  60  Hun,  484  (15  N.  Y.  Supp. 
181);  Ladd  v.  Ramsby,  10  Or.  207;  Woodward  v.  Oregon  Ry. 
&  Nav.  Co.  18  Or.  289  (22  Pac.  1076).  Iseman  v.  McMillan, 

36  S.  Car.  27  (15  S.  E.  336);  Leidersdorf  v.  Second  Ward  Sav. 
Bank,  50  Wis.  406. 

Such  a  pleading  is  subject  to  a  motion  to  make  more  defi- 
nite and  certain :    B.  &  C.  Comp.  §  86;  Riemer  v.  Johnke, 

37  Wis.  258;  Jackson  v.  Jackson,  17  Or.  110  (19  Pac.  847); 
Freekson W.Turner,  19  Or.  106  (23  Pac.  857);  United  States 
V.  Oregon  Ry.  &  Nav.  Co.  16  Fed.  524;  Neis  v.  Yocum,  16 
Fed.  168. 

II.  Respondent  should  have  been  required  to  state  in 
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her  complaint  more  definitely  and  with  greater  certainty 
what  sums,  if  any,  she  had  been  compelled  to  pay  out  and 
incur  for  medical  care  and  skill,  nursing  and  attendance, 
and  for  medicine:  2Greenleaf,Ev. (15  ed.)§  254;  Alabama 
G.  S.  R,  Co.  V.  Tapia,  94  Ala.  226  (10  So.  236);  Dowdell  v. 
King,  97  Ala.  635  (12  So.  405);  City  of  Pueblo  v.  Griffin,  10 
Colo.  366  (15  Pac.  616);  Tomlinson  v.  Town  of  Derby,  43 
Conn.  562;  South  Cov,  &Cin.  S,  RCo.w.  Ware,  84  Ky.  267; 
Patten  w,  Libbey,  32  Me. 378;  O'Leary  v.  Rowan,31  Mo.  117; 
Parker  v.  Bond,  5  Mont.  1(1  Pac.  209);  Ryeraon  v.  Mar- 
aeillis,  16  N.  J.  Law,  450;  Gumb  v.  Twenty-Third  St.  Ry.  Co, 
114  N.  Y.  411  (21  N.E.993);  Uransky  v.  Dry  Dock,E.B,& 
B.  R.  Co.  118  N.  Y.  304  (23  N.  E.  451);  Southern  Pac.  Co.  v. 
Hall,  100  Fed.  760;  Wisner  v.  Barber,  10  Or.  342;  Bussard 
V.  Hibler,  42  Or.  500  (71  Pac.  642). 

III.  The  alteration  of  said  county  road  in  the  manner 
here  shown  was  in  law  an  abandonment  of  that  portion 
thereof  lying  between  the  railway  fence  and  the  river: 
B.  &  C.  Comp.  §  5077;  Brook  v.  Horton,  68  Cal.  554  (10 
Pac.  204);  Ponder  v.  Shannon,  54  Ga.  188;  Commonwealth 
v.Weatborough,  3  Mass.  407;  Commonwealth  v.  Cambridge, 
7  Mass.  158;  Bolley  v.  Walker,  8  Allen,  21;  Warner  v.  Hoi- 
yoke,  112  Mass.  362. 

IV.  The  evidence  here  shows  that  at  the  time  of  the  in- 
jury the  railroad  company  was  entitled  to  the  exclusive  use 
and  possession  of  the  place  where  it  happened :  B.  &  C. 
Comp.  §  5077;  Fitch  v.  New  York,  P.  &  B.  R.  Co.  59  Conn. 
414  (20  Atl.  345);  New  York  &  N.  E.  R.  Co.  v.  Comatock, 
60  Conn.  200(22  Atl.  511);  Chaplin  v.  Com'ra  of  Highwaya, 
126  111.  264  (18  N.  E.  765);  Kanaaa  Cent.  Ry.  Co.  v.  Allen, 
22  Kan.  203;  Chicago  R.  I.  &  P.  R.  Co.  v.  George,  145  Mo.  38 
(47  S.  W.  11);  Horey  v.  Village  of  Haveratraw,  124  N.  Y. 
273  (26  N.  E.  532);  Roby  v.  New  York  C.  &  H.  R.  R.  Co.  142 
N.  Y.  176  (36  N.  E.  1053);  Jefferaonville,  M.  &  I.  R.  Co.  v. 
0^ Connor,  37  Ind.  95;  Louiaville,  N.A.&  C.  R.  Co.  v.  Shank- 
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Kn,  98  Ind.  573;  Hamilton  v.  State,  106  Ind.  361;  Jordan 
V.  City  of  Chenoa,  166  III.  530  (47  N.  E.  191);  Gregory  v. 
Knight,  50  Mich.  61;  Lyle  v.  Lesia,  64  Mich.  16;  Shelby  v. 
Stote,  29  Tenn.  (10  Humph.)  165;  Cutter  v.  City  of  Cam- 
bridge, 6  Allen,  20;  Ward  v.  Southern  Pac.  Co.  25  Or.  433, 
440  (23  L.  R.  A.  715,  36  Pac.  166,  60  Am.  &  Eng.  R.  R.  Cas. 
34);  Bayard  v.  Standard  Oil  Co.  38  Or.  438  (63  Pac.  614). 
V.  The  railroad  company  had  acquired  by  adverse  pos- 
session the  title  and  right  to  the  exclusive  possession  of 
the  place  where  the  plaintiff  was  injured  :  Cutter  v.  City  of 
Cambridge,  6  Allen,  20;  City  of  St.  Paul  v.  Chicago,  Mil.Sc 
St.  P.  Ry.  Co.  45  Minn.  387  (48  N.  W.  17);  Dudley  v.  Trus- 
tees of  Frankfort,  12  B.  Mon.  610;  Cornwall  v.  Louisville  & 
N.  R.  Co.  87  Ky.  72;  Hill  v.  Crosby,  2  Pick.  466  (13  Am. 
Dec.  448);  Coleman  v.  Flint  &  P.  M.  R.  Co.  64  Mich.  160; 
Orady  v.  Dundon,  30  Or.  333  (47  Pac.  915);  Bayard  v.  Stand- 
ard  Oil  Co.  38  Or.  438  (63  Pac.  614). 

For  respondent  there  was  an  oral  argument  by  Mr.  GUI- 
bert  L.  Hedges  and  Mr.  Alfred  S.  Bennett,  with  a  brief  over 
the  names  of  G.  L.  Hedges  and  Bennett  &  Sinnott  to  this 
effect : 

(1)  In  alleging  negligence,  especially  in  relation  to  mat- 
ters peculiarly  within  the  knowledge  of  defendant,  a  gen- 
eral allegation  is  sufficient :  Cederson  v.  Oregon  Nav.  Co. 
38  Or.  343,  350(62  Pac.  637,  21  Am.  &  Eng. R.R.  Cas.  624); 
Stendel  v.  Boyd,  67  Minn.  279  (69  N.  W.  899);  Washburn  v. 
Chicago  &  N.  W.  R.  Co.  68  Wis.  474  (32  N.  W.  234);  Cun- 
ningham V.  Los  Angeles  R.  Co.  115  Cal.  561  (47  Pac.  452); 
Crowley  v.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  108  Tenn.  70 
(65  S.W.411);  Louisville  &N.R.Co.\.  Crunk,  119  Ind. 542 
(21  N.  E.  31,  12  Am.  St.  Rep.  443);  Schaake  v.  Eagle  Aut. 
C.  Co.  135  Cal.  472  (67  Pac.  759);  Bliss,  Code  Plead.  (2  ed.) 
§§  309,  310,  and  310a. 

(2)  It  is  not  necessary  to  itemize  separate  or  any  kind  of 
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damages :  Watson,  Pers.  Inj.  §  699;  Mayhrey  v.  Cape  Oirar- 
deav  &  J,  G.  K  Co.  92  Mo.  App.  596  (69  S.  W.  394);  Gerdes 
V.  Christopher  ct  S,  I.  &  F.  Co,  124  xMo.  347  (25  S.  W.  557); 
Sutherland,  Danj.(l  ed.)  770. 

(3)  The  grant  of  the  right  to  use  and  occupy  a  portion 
of  a  public  street  or  highway  by  a  railroad  company,  does 
not  give  an  exclusive  right,  or  deprive  the  public  of  their 
right  to  continue  its  use  in  every  way  not  inconsistent 
with  its  use  by  the  railroad  company:  3  Elliott,  Railroads, 
§  1093;  Toledo,  P.  iSc  W,  R  Co.  v.  Chisholm,  83  Fed.  655; 
Bryaon  v.  Chicago,  B.  &  Q.  R.  Co.  89  Iowa,  677  (57  N.  W. 
430);  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Phillips,  112  Ind.  59 
(2  Am.  St.  Rep.  155,  13  N.  E.  134). 

(4)  A  permissive  use  never  ripens  into  an  adverse  title 
without  some  words  or  acts  of  disclaimer :  Newell,  Eject- 
ment, §  4;  Allen  v.  Allen,  58  Wis.  202  (16  N.  W.610,613); 
Anderson  v.  McCormick,  18  Or.  301  (22  Pac.  1062);  Abra- 
ham V.  Owens,  20  Or.  511,  517  (26  Pac.  1112). 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion  of  the  court. 

1.  With  the  exception  of  some  questions  of  practice 
hereafter  referred  to,  the  controlling  question  is  whether 
the  agreement  between  the  county  and  the  predecessor  of 
the  defendant  gave  the  railwa}'  company  an  exclusive  right 
to  the  use  of  that  part  of  the  county  road  between  its  fence 
and  the  river.  The  trial  court  proceeded  on  the  theory, 
as  we  understand  it,  that  the  county  court  had  authority 
to  grant  such  a  right,  and  that  if  it  did  so  the  plaintiff  was 
a  trespasser  or  mere  licensee,  to  whom  the  defendant  owed 
no  duty  except  that  of  not  wilfully  or  intentionally  injur- 
ing her.  It  ruled,  however,  that  the  county  court  did  not 
grant  the  railway  company  an  exclusive  right  of  way,  but 
one  to  be  exercised  in  common  with  pedestrians  or  trav- 
elers on  foot;  and,  as  a  consequence,  the  plaintiff  was  not 
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a  trespasser,  but  had  a  right  to  be  where  she  was  at  the 
time  of  the  accident,  and  is  entitled  to  recover  from  the 
defendant  if  she  was  injured  by  its  negligence.  Now,  a 
reference  to  the  terms  of  the  agreement  between  the  countj' 
and  the  railroad  company  will,  we  think,  give  a  satisfac- 
tory answer  to  the  inquiry.  The  first  order  of  the  county 
court  in  relation  to  the  matter  granted  the  company  the 
right  '*to  use  and  occupy"  any  part  of  the  county  road  for 
a  railroad  track  or  bed.  It  was  required  to  repair  any 
damage  to  the  highway  caused  by  the  construction  of  its 
road,  and,  where  it  occupied  the  then  traveled  way,  to  con- 
struct a  road  at  least  twelve  feet  wide  on  a  grade  to  be  des- 
ignated by  the  county.  It  was  also  required  to  construct 
barriers  or  guards  at  and  in  all  places  thereafter  to  be  de- 
termined. This  order  clearly  granted  nothing  more  to  the 
railway  company  than  a  mere  right  to  use  and  occupy  the 
county  road,  and  evidently  did  not  contemplate  that  its  use 
should  in  any  way  be  exclusive,  or  that  the  general  trav- 
eling public  should  be  denied  a  right  to  use  any  portion 
of  the  highway,  subject,  of  course,  to  the  paramount  right 
of  the  company  to  use  its  track  for  the  passage  of  trains 
and  the  operation  of  its  road. 

2.  The  second  order,  after  reciting  the  particulars  in 
which  the  company  had  failed  to  comply  with  the  first, 
readopted  the  latter  as  the  basis  of  the  action  of  the  court 
in  making  an  additional  order,  defining  more  specifically 
the  duties  of  the  company  in  the  matter  of  the  construc- 
tion of  rock-wall  protections,  the  grading  and  building  of 
a  new  road  at  places  where  the  road  was  interfered  with 
by  its  track,  and  the  condition  in  which  it  should  keep 
the  traveled  way  during  the  progress  or  suspension  of  the 
work.  This  order  was  not  intended  to  enlarge  the  rights 
of  the  company,  but  was  meant  to  impose  upon  it  further 
restrictions  and  conditions  in  the  use  of  the  county  road. 
There  was  nothing  in  it  or  in  the  former  order  to  indicate 
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an  intention  on  the  part  of  the  county  to  abandon  any 
part  of  the  road,  or  to  relinquish  its  control  over  it.  The 
orders  simply  conveyed  or  granted  to  the  railway  company 
the  privilege  or  permission  to  use  and  occupy  a  portion 
of  the  road,  but  there  is  no  intimation  that  such  use  shall 
be  exclusive. 

3.  The  third  order  was  based  upon  an  application  of 
the  company  for  permission  to  make  certain  changes  "in 
the  location  of  its  railroad  over  certain  county  roads,"  and 
grants  to  the  company  leave  and  authority  to  **relocate  its 
said  road  a  distance  of  fourteen  (14)  feet  nearer  the  river," 
so  that  the  road  **when  relocated  shall  be,  except  where  it 
deflects  to  a  connection  with  the  road  as  now  constructed, 
fourteen  (14)  feet  nearer  the  river  than  the  present  loca- 
tion." The  company  is  required  to  fill  as  many  of  the 
holes  between  the  track  and  the  property  owners'  fences 
as  will  fall  within  a  twelve  foot  roadway,  and  also  '*con- 
struct  a  fence  or  barrier  between  the  traveled  roadway  and 
the  railroad  track  for  said  distance  of  five  thousand  one 
hundred  feet,  and  place  the  cattle  guard  upon  its  road  at 
each  end  of  said  fence,"  and  was  relieved  from  building 
any  barriers  or  stone  walls  along  the  road,  except  so  far 
as  it  might  deem  necessary  for  its  own  protection.  It  was 
expressly  stated  that  the  contract  entered  into  between 
the  county  and  the  company,  as  evidenced  by  the  order 
of  the  county  court  made  in  1869,  should  "  be  and  remain 
in  full  force  and  effect,"  except  as  thereby  changed  and 
modified.  By  this  order  the  railway  company  was  given 
permission  to  move  its  track  fourteen  feet  nearer  the  river 
than  it  was  then  located,  and  the  additional  duty  was  im- 
posed upon  it  of  repairing  and  improving  the  road  be- 
tween the  track  and  the  property  owners'  fences  so  as  to 
make  a  twelve  foot  roadway,  and  to  construct  a  fence  be- 
tween such  roadway  and  its  track,  with  suitable  cattle 
guards  at  either  end.    Prior  to  the  making  of  this  order 
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the  travel  on  the  highway  had  been  confined  to  that  part 
thereof  between  the  railway  track  and  the  river,  and  the 
evident  purpose  of  the  contemplated  relocation  was  to 
change  the  traveled  way  from  the  west  to  the  east  side  of 
the  track,  and  to  confine  the  general  travel  to  the  space 
between  the  railway  fence  and  the  fences  of  the  abutting 
property  owners,  but  there  is  no  evidence  in  the  order  of 
an  intention  on  the  part  of  the  county  court  to  relinquish 
or  surrender  to  the  railway  company  the  exclusive  right 
to  use  any  part  of  the  highway.  The  fence  between  the 
traveled  way  and  the  track  was  to  be  built  by  the  company 
as  a  condition  to  its  right  to  use  the  highway,  and  not  be- 
cause that  portion  of  the  way  inclosed  by  it  was  to  be  the 
exclusive  property  of  the  company.  The  fence  was  evi- 
dently intended  for  the  protection  of  travelers  with  teams 
liable  to  be  frightened  by  passing  trains,  and  stock,  which 
otherwise  might  get  on  the  track  and  be  killed.  There  is 
no  provision  that  the  railroad  company  should  have  the 
right  to  use  all  that  part  of  the  road  except  the  space  east 
of  its  fence.  It  was  only  permitted  to  relocate  its  track 
fourteen  feet  nearer  the  river,  and,  if  it  had  been  the  in- 
tention of  the  county  court  to  grant  it  the  exclusive  con- 
trol over  all  that  part  of  the  highway  between  its  fence 
and  the  river — being  more  than  one-half  thereof — it  would, 
we  think,  have  been  plainly  so  stated  in  the  order.  This 
construction  is  borne  out  by  the  subsequent  conduct  of 
the  traveling  public  and  the  company.  The  evidence 
shows  that  from  the  time  of  the  location.of  the  railroad  up 
to  the  time  of  the  trial  the  portion  of  the  highway  between 
the  railroad  track  and  the  river  had  been  constantly  and 
uninterruptedly  used  by  pedestrians  and  bicyclists  as  a 
highwaj',  without  objection  or  protest  from  the  railway 
company;  thus  indicating  that  it  was  the  general  under- 
standing of  the  company  and  the  public  that  the  exclusive 
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right  was  not  granted  to  the  company,  but  that  it  exercised 
such  right  in  common  with  the  general  public. 

4.  The  mere  grant  by  the  public  authorities  of  permis- 
sion to  a  railway  company  to  use  and  occupy  a  portion  of 
a  public  street  or  highway  does  not  give  it  an  exclusive 
right,  or  deprive  the  public  of  the  right  to  use  the  same 
in  any  way  not  inconsistent  with  its  use  by  the  railway 
company.  Mr.  Elliott  says  :  "As  a  general  rule,  a  railroad 
company  has  the  exclusive  right  to  use  its  own  track,  and 
one  who  goes  upon  it  without  an  invitation  or  license  from 
the  company  is  a  trespasser.  But  this  rule  does  not  apply 
at  highway  crossings,  nor,  under  ordinary  circumstances, 
where  the  track  is  laid  longitudinally  upon  the  surface  of  a 
street,  whether  it  be  that  of  a  commercial  or  a  street  railroad 
company.  The  public,  exercising  due  care,  still  have  a  right 
to  use  the  street.  And  so  the  railroad  company,  likewise 
exercising  due  care,  has  also  the  right  to  use  that  portion  of 
the  street  upon  which  its  track  is  laid.  Their  rights  are 
in  most  respects  mutual,  reciprocal,  and  equal;  neither 
being  superior  or  paramount  to  the  other,  except  that,  as 
the  company  cannot  so  readily  stop  its  trains  or  cars,  and 
is  confined  to  its  track,  it  has  the  right  of  way  of  passage 
thereon,  and  persons  who  are  upon  the  track  must  leave 
it  and  give  way  until  the  train  or  car  has  passed.  Where 
the  track  is  laid  upon  a  street,  a  traveler,  although  a  pe- 
destrian, in  the  exercise  of  due  care,  may  cross  it  at  any 
point,  and  is  not  confined  to  the  regular  crossings"':  1  El- 
liott, Railroads,  §.1093.  So,  in  Bryson  v.  Chicago^  B.  &  Q, 
K  Co,  89  Iowa,  677  (57  N.  W.  430),  the  plaintiff's  intestate 
was  killed  by  one  of  the  defendant's  trains  on  a  public 
street,  and  the  contention  was  that  he  was  a  trespasser, 
because  the  exclusive  use  of  the  street  at  the  place  where 
the  accident  occurred  had  been  granted  to  the  company. 
It  was  held,  however,  that  the  accident  happened  on  a 
street  which  the  defendant  had  the  right  to  occupy  and 
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use  in  common  with  the  public,  and  the  case  presented 
was  of  an  injury  to  one  walking  upon  the  track  of  a  rail- 
way company  which  was  laid  upon  a  public  street,  and, 
while  the  decedent  was  not  on  the  track  by  the  invitation 
or  consent  of  the  company,  she  had  a  right  to  be  there, 
because  she  was  on  a  public  highway. 

In  Toledo,  P.  &  W,  R,  Co.  v.  Chisholm,  83  Fed.  652  (27 
C.  C.  A.  663),  a  railroad  company  had  been  granted  the 
right  to  lay  its  track  along  a  public  highway  or  levee  of 
the  City  of  Keokuk,  under  certain  conditions,  among  which 
was  that  it  should  build  a  way  of  certain  width  and  dimen- 
sions for  public  use.  The  company  built  a  bridge  track 
on  an  embankment  crossing  the  levee,  and  the  plaintiff's 
intestate,  a  coal  operator,  had  gone  upon  it  for  the  purpose 
of  inspecting  some  cars  on  a  coal  track  on  a  lower  level, 
and  while  there  was  struck  bj''  a  moving  train  and  killed. 
It  was  contended  by  the  company  that  under  the  ordi- 
nances of  the  city  the  public  was  prohibited  from  going 
upon  or  using  that  part  of  the  levee  occupied  by  its  track, 
and  in  disposing  of  this  defense  the  court  says :  "  In  sup- 
port of  its  contention  that  the  aforesaid  oi'dinance  operated 
to  prohibit  the  public  from  going  upon  or  using  that  part 
of  the  levee  which  is  now  occupied  by  the  bridge  track, 
much  stress  is  laid  by  the  defendant  company  on  that  pro- 
vision of  the  ordinance  which  directs  that  the  bridge  track 
shall  be  located  at  least  sixty-six  feet  from  the  front  of  the 
lots  lying  on  Water  Street,  and  that  Water  Street  shall 
be  of  a  uniform  width  or  sixty-six  feet;  also  on  that  pro- 
vision which  requires  a  passageway  for  teams  and  vehicles 
to  be  maintained  underneath  the  embankment  at  the  west 
end  of  the  bridge.  We  think,  however,  that  these  provi- 
sions of  the  ordinance  do  not  indicate  an  intention  on  the 
part  of  those  who  framed  it  to  devote  any  part  of  the  levee 
to  the  sole  use  of  the  bridge  companies,  and  to  exclude  the 
public  therefrom.    It  is  doubtful,  to  say  the  least,  whether 
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the  municipality  had  the  power  to  vacate  a  part  of  the 
levee,  and  devote  it  to  the  exclusive  use  of  the  bridge 
companies.  But  waiving  the  question,  we  do  not  find  in 
the  ordinance  any  evidence  of  such  a  purpose.  The  pro- 
visions of  the  ordinance  last  referred  to  were  evidently  in- 
serted to  prevent  travel  on  the  street  or  levee  from  being 
unduly  obstructed  by  a  location  of  the  railroad  track 
thereon,  and  by  the  building  of  an  approach  to  the  bridge  ; 
but  they  fall  far  short  of  declaring  that  the  bridge  compa- 
nies should  be  at  liberty  to  treat  the  space  on  which  their 
track  was  directed  to  be  laid  as  their  private  right  of  way, 
and  that  the  public  should  be  excluded  therefrom.  The 
ordinance  seems  to  have  been  framed  with  a  careful  con- 
sideration for  the  rights  of  the  public,  and  without  any 
apparent  intent  to  deprive  the  public  of  any  of  its  former 
privileges.  When  considered  as  a  whole,  it  shows  very 
clearly,  we  think,  that  a  joint  use  of  the  levee  by  the  pub- 
lic and  by  the  bridge  companies  for  the  movement  of  their 
trains  was  intended,  and  that  such  regulations  were  pre- 
scribed as  would  enable  the  public  to  use  the  same  with 
ordinary  safety  and  the  least  inconvenience.  In  this  con- 
nection, it  is  worthy  of  notice  that  the  views  already  ex- 
pressed relative  to  the  rights  of  individuals  to  treat  the 
bridge  track  as  a  part  of  the  levee,  and  to  go  upon  the  track 
for  any  lawful  purpose,  is  in  full  accord  with  the  practice 
which  was  pursued  in  that  regard  after  the  bridge  was 
constructed.  It  was  proven  on  the  trial  of  the  case  that 
pedestrians  had  been  in  the  habit  of  walking  along  the 
bridge  track  to  and  from  the  bridge,  precisely  as  they  were 
accustomed  to  walk  over  other  railroad  tracks  which  were 
located  on  the  levee,  and  that  such  practice  had  been  pur- 
sued for  some  years  before  the  accident  occurred,  with  the 
implied  consent  of  the  bridge  companies,  or  whoever  had 
control  of  the  bridge  track.  At  all  events,  it  was  not  shown 
that  the  bridge  companies  or  any  one  else  had  ever  ob- 
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jected  to  such  practice,  or  denied  the  right  of  persons  on 
foot  to  approach  or  leave  the  bridge  in  that  way.  We  con- 
clude, therefore,  that  the  deceased  was  entitled  to  go  upon 
the  bridge  track  for  any  lawful  purpose,  provided  he  ex- 
ercised due  care  and  circumspection,  and  that  the  defense 
interposed  by  the  defendant  company,  to  the  effect  that 
he  was  a  trespasser  while  he  was  upon  said  track,  and  that 
it  owed  him  no  duty  while  in  that  position,  was  properly 
overruled":  See,  also,  to  the  same  effect,  St.  Louis y  I.  M. 
&  S.  Ry.  Co.  V.  NeeVy,  63  Ark.  636  (40  S.  W.  130, 37  L.  R.  A. 
616);  Louisville,  N.  A.  &  C,  Ry.  Co.  v.  Phillips,  112  Ind.  59 
(13  N.  E.  134,  2  Am.  St.  Rep.  155). 

In  all  the  cases  it  will  be  noted  that  where,  as  in  the  case 
at  bar,  there  were  no  words  in  the  agreement  between  the 
public  authorities  and  the  railway  company  excluding  the 
public  from  the  use  of  the  highway,  or  granting  to  the  rail- 
way company  an  exclusive  use  thereof,  the  courts  have  held 
that  only  a  right  to  occupy  and  use  the  highway  in  com- 
mon with  the  public  was  granted.  Applying  the  doctrine 
of  these  cases  to  the  one  in  hand,  the  several  orders  of  the 
county  court  do  not  evidence  an  intention  to  grant  defend- 
ant the  exclusive  right  to  any  part  of  the  highway.  The 
first  two  simply  granted  permission  to  use  and  occupy  the 
road  for  a  railroad  track  or  bed,  and  this  right  does  not 
seem  to  have  been  subsequently  enlarged.  The  provision 
in  the  third  order  allowing  the  company  to  relocate  its 
track  fourteen  feet  nearer  the  river,  and  requiring  it  to 
construct  a  fence  between  the  track  and  the  traveled  way, 
was  intended  as  a  protection  to  the  traveling  public,  and 
not  as  an  exclusive  grant  to  the  company.  No  particular 
width  of  the  space  to  be  occupied  by  the  railway  is  speci- 
fied in  the  order,  as  would  probably  have  been  the  case  if 
an  exclusive  use  had  been  intended  ;  and  it  is  not  reason- 
able to  suppose  that  the  county  court  meant  to  give  to  the 
railway  company,  absolutely  and  without  compensation, 
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all  the  highway  except  the  small  space  between  its  fence 
and  the  fences  of  adjoining  property  owners.  At  least,  it 
is  but  fair  to  assume  that,  if  such  had  been  its  intention, 
it  would  have  been  expressed  in  clear  and  unmistakable 
language. 

We  are  of  the  opinion,  therefore,  that  the  trial  court 
did  not  err  in  its  construction  of  the  contract  or  agree- 
ment between  the  county  court  and  the  railway  company. 
Neither  did  the  orders  of  the  county  court  and  the  subse- 
quent occupation  of  the  highway  by  the  company  indicate 
an  abandonment  by  the  public  of  any  portion  of  the  road. 
An  abandonment  is  a  question  of  intent,  and  there  is  no 
evidence  of  an  intention  by  the  county  court  or  the  public 
to  abandon  the  use  of  the  road  by  pedestrians. 

5.  Nor  can  the  defendant  claim  the  right  by  adverse 
possession.  Its  entry  and  occupation  of  the  highway  were 
by  permission,  and  under  a  contractor  agreement  with  the 
county  court;  and,  having  so  entered  and  occupied,  its 
possession  was  not  adverse. 

0.  The  only  other  questions  in  the  case  requiring  notice 
are  those  arising  upon  an  order  of  the  court  overruling 
the  motion  of  the  defendant  to  make  the  complaint  more 
definite  and  certain.  As  a  general  rule  a  pleading  is  bad 
where  allegations  essential  and  material  to  a  recovery  are 
stated  in  the  alternative:  Ladd  v.  Ramshy,  10  Or. 207.  In 
an  action  of  this  kind,  however,  a  general  allegation  that  the 
act  which  caused  the  injury  was  negligently  or  carelessly 
done  or  omitted  is  sufficient,  without  setting  out  the  details 
of  the  negligence :  Cederson  v.  Oregon  Nav.  Co,  38  Or.  343 
(G2  Pac.  637, 03  Pac.  703);  Watson,  Pers.  Inj.  §  698.  This 
is  particularly  so  when  the  manner  of  the  commission  of 
the  negligent  act  is  peculiarly  within  the  knowledge  of  the 
defendant.  In  the  latter  case  the  plaintiff  will  not  be  re- 
quired to  set  out  the  details  :  Louisville  &  N.  R,  Co.  v.  Crunk, 
119  Ind.542  (21  N.  E.31,  12  Am.  St.  Rep.  443).    Whether 
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the  stick  of  wood  which  caused  the  injury  to  the  plaintiff 
fell  or  was  thrown  from  the  engine  or  tender  was  a  matter 
within  the  knowledge  of  the  defendant,  but  beyond  the 
cognizance  of  the  plaintiff,  and  it  was  impossible  for  her 
to  state  which  was  the  case.  Indeed,  after  all  the  testimony 
on  the  trial  was  in,  the  truth  in  this  regard  was  not  clear. 
One  witness,  of  apparent  good  standing  and  character,  tes- 
tified that  he  saw  the  stick  of  wood  thrown  from  the  train  ; 
but,  on  the  other  hand,  the  defendant's  employes  testified 
positively  that  such  was  not  the  case.  The  ultimate  fact 
is  the  striking  of  the  plaintiff  by  the  stick  of  wood  from 
the  defendant's  train,  and  that  it  occurred  through  the 
negligence  and  carelessness  of  the  defendant's  employes.  It 
is  immaterial  whether  it  fell  or  was  thrown  from  the  train. 
In  either  event,  the  defendant  would  be  liable,  if  negligent, 
and  it  was  only  in  its  evidentiary  bearing  as  affording  a 
stronger  inference  of  negligence  in  the  one  case  than  in 
the  other  that  the  inquiry  became  important. 

7.  It  was  also  sought  to  require  the  plaintiff  to  allege 
separately  the  exact  amounts  of  damages  on  account  of 
medical  attendance,  care,  and  nursing,  but  we  do  not  un- 
derstand that  the  law  requires  such  allegations.  The  dam- 
ages which  the  plaintiff  suffered  on  account  of  the  matters 
referred  to  were  special,  and,  to  enable  her  to  recover  there- 
for, they  must  be  alleged  in  the  complaint;  but  this  rule 
does  not  mean  that  the  damages  must  be  itemized,  and  the 
amount  of  each  separately  stated.  Mr.  Watson  says  in  his 
work  on  Damages  and  Personal  Injuries,  §  699:  "In  an 
action  for  personal  injuries,  the  plaintiff  is  not  required 
to  set  out  the  several  elements  of  recovery,  and  the  amount 
claimed  for  each.  'When  it  is  said  that  special  damages 
must  be  alleged  in  order  to  be  proved,  it  is  not  meant  that 
the  sum  claimed  for  the  particular  injury  must  be  sepa- 
rately stated,  but  that  the  injury  itself, if  it  is  not  such  as 
naturally  and  necessarily  results  from  the  wounds  or  hurts 
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alleged,  must  be  averred.'  "  And  to  the  same  effect  are 
5  Ency.  PI.  &  Prac.  750;  1  Sutherland,  Damages,  770; 
Maybrey  v.  Cape  Girardeau  &  J,  G,  R.  Co.  92  Mo.  A  pp.  596 
(69  S.  W.  394);  Gerdes  v.  Christopher  &  S.  L  &  F.  Co.  124 
Mo.  347  (25  S.  W.  557). 

There  are  other  assignments  of  error,  but  they  are  in- 
volved in,  and  intimately  connected  with,  the  questions 
already  considered,  and  require  no  further  notice.  The 
judgment  is  affirmed.  Affirmed. 


On  Motion  for  Rehearing. 

Per  Curiam.  Notwithstanding  the  able  and  forceful 
argument  in  the  petition  for  rehearing,  a  reexamination 
of  the  chief  and  controlling  point  in  this  case  confirms  us 
in  the  decision  heretofore  rendered.  The  other  points  not 
referred  to  in  the  opinion  were  carefully  considered  before 
the  decision,  and  were  deemed  without  merit.  It  was  be- 
lieved that  they  were  not  of  sufficient  importance  to  require 
a  written  opinion. 

8.  The  evidence  of  user  by  the  public  of  that  part  of  the 
county  road  between  the  railroad  track  and  the  river,  the 
testimony  that  the  officers  and  agents  of  the  company 
made  no  claim  to  an  exclusive  right  to  that  part  of  the 
highway  in  conversations  or  negotiations  in  relation  to  the 
matter,  and  the  cross-examination  of  Mr.  Koehler  upon 
that  subject,  were  all  competent  as  evidence  of  a  practical 
construction  by  the  public  and  the  defendant  of  the  orders 
of  the  county  court  granting  to  the  company  the  right  to 
use  a  part  of  the  highway  for  its  track,  and  also  upon  the 
questions  of  abandonment  and  adverse  user,  which  were 
made  issues  in  the  case,  and  submitted  to  the  jury. 

9.  The  attempted  cross-examination  of  the  witness  Tur- 
ney  as  to  whether  that  portion  of  the  highway  in  contro- 
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versy  had  been  worked  or  improved  by  the  road  super- 
visors since  the  building  of  the  fence  was  not  so  connected 
with  the  direct  examination  of  the  witness  as  to  make  the 
ruling  of  the  court  error.  Moreover,  the  fact  sought  to  be 
elicited  was  testified  to  by  other  witnesses,  and,  as  we  un- 
derstand the  record,  admitted  throughout  the  trial.  Ga- 
nong's  evidence  that  other  portions  of  the  county  road  had 
been  worked  and  improved  by  the  county  authorities  was 
for  the  purpose  of  showing  a  highway  by  user  prior  to  the 
construction  of  the  railroad.  The  defendant  company  was 
probably  estopped  by  its  contract  with  the  county  to  deny 
the  existence  of  the  highway,  but  nevertheless  the  evidence 
could  have  done  it  no  injury. 

The  testimony  of  Apperson,  stricken  out,  that  the  fence 
built  by  the  railroad  company  was  intended  to  be  on  the 
line  between  the  railroad  company's  right  of  way  and  the 
county  road,  assumed  that  there  was  a  difference  between 
the  railroad  right  of  way  and  the  county  road — the  ma- 
terial fact  in  question.  Again,  Apperson  said  that  he 
had  no  knowledge  on  the  subject  other  than  that  of  any 
other  citizen  of  the  county,  and  he  was  therefore  not 
qualified  to  testify  as  to  what  was  intended  by  the  parties. 
His  testimony  was  not  competent  for  the  purpose  of  con- 
tradicting Ganong,  because  Ganong  was  the  road  super- 
visor at  the  time  the  railroad  track  was  changed  and  the 
fence  constructed,'  and  his  testimony  referred  to  and  was 
based  upon  conversations  between  himself,  as  an  officer  of 
the  county,  and  the  agents  of  the  company. 

10.  The  testimony  of  Young  that  just  prior  to  and  at 
the  time  of  the  injury  to  the  plaintiff  he  saw  wood  being 
thrown  from  the  engine  was  competent.  The  witness  stood 
along  the  side  of  the  railroad  track  near  where  the  acci- 
dent happened,  and  testified  that  he  was  watching  the 
train  as  it  passed  the  plaintiff,  and  saw  some  one  throw 
wood  and  bark  from  the  engine.   The  evidence  of  the  state- 
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raents  made  by  the  fireman,  Pearl,  to  Moore,  in  the  barber 
shop  in  Oregon  City,  shortly  after  the  accident,  was  offered 
and  admitted  as  impeaching  testimony,  and  the  jury  were 
so  advised  by  the  court.  The  modification  of  instructions 
referred  to  in  assignments  of  error  36,  37,  38,  and  39  was 
not  injurious  to  the  defendant.  The  instructions  as  re- 
quested by  it  were  intended  to  define  the  duties  of  the  de- 
fendant to  a  mere  licensee  or  trespasser  on  its  right  of  way, 
and  the  modification  was  for  the  purpose  of  advising  the 
jury  that  the  rule  stated  in  the  instructions  would  not 
apply  to  a  railroad  track  situated  upon  a  public  road  or  way. 
The  petition  for  rehearing  will  be  denied. 

Rehearing  Denied. 


Argued  22  December,  1908;  decided  1  February,  1901. 

DAI.IJLS   V.  BOISE. 

[75  Pac.208.] 

Evidence  of  Similar  Conditions— Condemnation. 

Unless  the  things  used  to  show  comparative  values  are  similar,  evidence  as  to 
the  worth  of  one  would  not  tend  to  prove  the  value  of  the  other— for  instance,  in 
an  action  to  condemn  a  water  right,  evidence  of  the  value  of  water  powers  two 
miles  distant  from  the  one  in  question  is  inadmissible,  in  the  absence  of  a  show- 
ing that  the  conditions  surrounding  the  diflTerent  water  powers  are  similar. 

Condemnation  proceeding  by  the  City  of  Dallas  against 
R.  P.  Boise  and  others.  Defendants  appeal  from  the  judg- 
ment. Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Butler 
&  Coady  Sibley  &  Eakin,  and  W.  H,  &  Webster  Holmes^  with 
an  oral  argument  by  Mr.  Reuben  P.  Boise,  in  pro  per,,  and 
Mr.  William  H.  Holmes. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  William  T.  Muir. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  an  action  to  condemn  certain  real  property* 
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water,  and  water  rights  and  privileges  for  the  purpose  of 
constructing  a  waterworks  system  in  the  City  of  Dallas. 
The  issues  presented  by  the  pleadings  are  similar  to  those 
in  the  case  of  Dallas  v.  Hallock,  44  Or.  246  (75  Pac.  204), 
and  the  questions  arising  upon  the  record  are  the  same, 
except  that  there  is  an  additional  one  presented  here.  The 
decision  of  that  case  is  therefore  decisive  of  this  as  far  as 
it  goes. 

The  question  alluded  to  relates  to  the  refusal  of  the  court 
to  permit  witnesses  for  the  defendants  to  testify  respecting 
the  value  of  water  powers  at  Salem,  in  Marion  County, 
Derry,  in  Polk  County,  and  at  Dallas ;  the  latter  being 
distant  two  miles  from  the  water  power  for  the  impair- 
ment of  which  the  principal  defendant  herein  is  claiming 
damages,  the  inquiry  being  limited  to  the  value  of  the  par- 
ticular water  power  involved.  Unless  there  was  a  marked 
similarity  in  the  conditions  attending  and  surrounding 
the  respective  water  powers,  so  as  to  make  their  values 
relatively  equal,  the  testimony  could  have  been  of  no  defi- 
nite or  material  utility  in  determining  the  value  of  the 
particular  water  power  concerned,  or  the  amount  of  injury 
thereto.  Such  a  similarity  was  not  made  to  appear,  and 
hence  there  was  no  error  in  excluding  the  testimony  prof- 
fered. 

Another  question,  touching  the  court's  refusal  to  admit 
certain  testimony  respecting  the  character  of  the  lands 
lying  in  proximity  to  defendant's  water  power  for  build- 
ing and  residence  purposes,  is  somewhat  discussed  in  the 
briefs,  but,  as  it  is  not  certified  up  by  the  bill  of  excep- 
tions, it  is  not  here  for  our  determination. 

The  judgment  of  the  trial  court  will  be  affirmed,  and  it 
is  so  ordered.  *  Affirmed. 
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Wateks— Estoppel  by  not  Objecting  to  Diversion. 

1.  One  entitled  to  the  use  of  water  cannot  be  deprived  thereof  on  the  principle 
of  estoppel  by  merely  seeing  another  constructing  a  ditch  and  making  no  objec- 
tion thereto  until  the  diversion  Is  completed. 

Changing  Point  of  Diversion— Rights  of  Other  Appbopriators. 

2.  An  appropriator  may  change  the  point  of  his  diversion  of  water  provided 
he  does  not  thereby  injure  a  subsequent  appropriator. 

Changing  Point  of  Diversion  not  an  Abandonment. 

8.  An  alteration  by  an  appropriator  of  water  in  his  point  of  diversion  by  chang- 
ing it  ftom  above  to  below  the  point  of  a  subsequent  approprlator's  diversion,  does 
not,  of  itself,  manifest  an  intention  to  abandon  the  use  of  the  water  theretofore 
appropriated. 

Rights  of  First  and  Subsequent  Appbopriators. 

4.  The  prior  appropriator  of  water  is  entitled  to  the  use  of  it  all  if  necessary  to 
irrigate  his  land  under  cultivation,  and  the  surplus,  after  a  reasonable  use  by 
him,  should  be  distributed  to  subsequent  claimants  in  the  order  of  their  respec- 
tive appropriations. 

From  Crook :  W.  L.  Bradshaw.  Judge. 

This  is  a  suit  by  E.  G.  Bolter  against  J.  II.  Garrett  to 
enjoin  interference  with  the  flow  of  water  in  Trout  Creek, 
a  nonnavigable  stream  that  rises  in  the  eastern  part  of 
Crook  County,  flows  westward,  and  empties  into  Des Chutes 
River.  The  complaint  states  that  plaintiff  made  a  prior 
appropriation  of  all  the  water  of  that  stream,  and  that 
thereafter  the  defendant  wrongfully  diverted  a  part,  and 
threatens  to  use  the  whole  thereof,  to  plaintiff's  irrepar- 
able injury.  The  answer  denies  the  material  allegations 
of  the  complaint,  and  for  a  separate  defense  avers  that 
after  such  appropriation  was  made  water  rose  in  the  creek 
below  plaintiff's  dam,  which  the  defendant  diverted,  and 
applied  to  a  beneficial  use.  The  reply  having  put  in  issue 
the  allegations  of  new  matter  in  the  answer,  the  cause  was 
referred,  and  from  the  testimony  taken  the  court  found 
that  plaintiff  was  the  prior  appropriator  of  the  water  of 
Trout  Creek,  and  entitled  to  its  use,  except  that  the  de- 
fendant at  all  times  should  have  sutficient  thereof  for  his 
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orchard  and  garden ;  but  if  the  supply  was  inadequate  to 
irrigate  the  orchards  of  both  parties  the  water  should  be 
so  divided  that  each  might  have  the  use  thereof  for  that 
purpose,  and  that  during  the  early  irrigating  season  the 
defendant  was  entitled  to  the  surplus  after  plaintiff  had 
secured  sufficient  to  irrigate  his  crops,  orchard,  and  garden, 
without  specifying  in  any  manner  what  quantity  either 
party  was  entitled  to,  and,  a  decree  having  been  entered 
in  accordance  therewith,  the  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  M.  R.  Elliott, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  George  W,  Barnes. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

The  testimony  shows  that  in  the  winter  and  early  spring 
the  banks  of  Trout  Creek  are  well  filled,  but  about  June 
Ist  the  water  begins  to  recede,  and  in  four  weeks  there- 
after usuallv  becomes  so  low  that  it  is  insufficient  to 
irrigate  crops  that  might  be  grown  on  land  to  which  the 
water  has  been  appropriated.  In  1879  the  plaintiff  settled 
on  160  acres  of  arid  public  land  through  which  this  stream 
flows  in  a  southwesterly  direction,  and  in  1880  and  the  year 
following  he  constructed  ditches  on  the  east  and  west  sides 
of  the  creek,  respectively,  and  diverted  water  therefrom 
which  he  has  used  in  irrigating  a  garden,  an  orchard,  and 
crops  of  alfalfa,  grown  on  his  cultivated  land  consisting 
of  about  irfty-five  acres,  which  is  about  equally  divided  by 
the  creek.  The  defendant  settled  on  IGO  acres  of  similar 
land  adjoining  plaintiff's  on  the  south,  as  appears  by  the 
map  offered  in  evidence,  and  in  1896  dug  a  ditch  from  a 
point  on  the  east  side  of  the  creek  above  plaintiff's  lower 

44  Ob. —  ao 
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dam,  and  diverted  water  which  he  has  since  used  in  irri- 
gating crops,  vegetables,  and  fruit  and  ornamental  trees 
growing  on  his  premises.  In  April  and  May  Trout  Greek 
affords  sufficient  water  by  the  use  of  which  plaintiff  and 
defendant  can,  w^ithout  injury  to  each  other,  grow  a  profit- 
able crop  of  alfalfa,  and  in  the  absence  of  further  irriga- 
tion the  moisture  thus  artificially  communicated  to  the 
land  enables  them  to  grow  another  crop,  but  with  the 
abundant  use  of  water  three  harvests  of  this  kind  of  hay 
may  be  secured  in  one  season.  Without  irrigation  the 
defendant's  orchard  must  inevitably  suffer,  and  realizing 
this  fact  the  court  awarded  him  the  use  of  water  in  the  dry 
season  to  keep  his  trees  alive. 

1.  The  defendant's  counsel  seeks  to  justify  this  part  of 
the  decree  by  contending  that  the  parties  orally  agreed 
upon  a  division  of  the  water,  thereby  creating  a  parol 
license  which  cannot  be  revoked  by  plaintiff  after  defend- 
ant, relying  upon  the  faith  of  the  contract,  has  expended 
money  in  making  permanent  and  valuable  improvements 
to  his  premises.  The  defendant,  as  a  witness  in  his  own 
behalf,  testified  that  when  he  was  seeking  public  land  to 
file  thereon  the  plaintiff  gave  him  a  map  of  the  township 
in  which  he  selected  a  tract,  telling  him  that  the  premises 
80  chosen  would  make  a  good  home,  and  assuring  him 
that  a  neighbor  would  permit  the  construction  of  a  ditch 
through  his  field,  so  that  water  might  be  diverted ;  that 
he  thought  plaintiff  knew  he  entered  into  an  agreement 
with  this  neighbor,  whereby  he  secured  a  right  to  conduct 
water  to  his  premises  ;  and  that  the  plaintiff,  without  mak- 
ing any  objections  thereto,  saw  the  witness  "expending 
money  and  labor  in  constructing  his  ditch  and  in  improv- 
ing his  property,  which  if  deprived  of  the  use  of  water 
would  be  rendered  almost  valueless.  The  testimony  relied 
upon  to  create  an  estoppel  is  not,  in  our  opinion,  sufficient 
for  that  purpose ;  the  rule  being  settled  in  this  State  that 
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a  person  entitled  to  the  use  of  water  cannot  be  deprived 
thereof  by  merely  seeing  another  constructing  a  ditch  and 
making  no  objection  thereto  until  the  diversion  is  com- 
pleted. In  Lavery  v.  Arnold,  36  Or.  84  (57  Pac.  906,  58 
Pac.  524),  in  speaking  of  a  tacit  permission  sought  to  be 
implied  in  a  case  of  this  kind,  it  is  said  :  **  But  such  license 
must  result  from  some  consideration  paid  by  the  licensee 
or  some  benefit  accruing  to  the  licensor ;  otherwise  the  per- 
son entitled  to  the  use  of  the  water  might  be  deprived 
thereof  by  seeing  a  neighbor  constructing  a  ditch,  making 
no  objection  thereto  until  the  water  was  diverted,  under 
an  honest  belief  that  he  intended  to  use  only  the  surplus." 
To  the  same  effect,  see  Garrett  v.  Bishop,  27  Or.  349  (41 
Pac.  10);  Hallock  v.  Suitor,  37  Or.  9  (60  Pac.  384);  Ewing 
v.  Rhea,  37  Or.  583  (62  Pac.  790,  52  L.  R.  A.  140,  82  Am. 
St.  Rep.  783). 

2.  The  west  side  ditch  originally  tapped  the  creek  above 
the  defendant's  dam,  but  owing  to  changes  in  the  bed  of 
the  stream,  caused  by  freshets,  it  has  been  moved  below 
his  point  of  diversion.  This  ditch,  having  been  originally 
dug  prior  to  the  inception  of  defendant's  appropriation, 
could  not  thereafter  be  changed  to  his  prejudice:  Cole  v. 
Logan,  24  Or.  304  (33  Pac.  568). 

3.  The  alteration,  however,  does  not  manifest  an  inten- 
tion to  abandon  the  use  of  the  water  on  the  west  side  of 
the  creek,  nor  does  it  deprive  the  defendant  of  any  of  his 
rights,  for  he  constructed  his  ditch  above  plaintiff's  east 
side  diversion,  which  has  never  been  changed,  and  by  the 
latter  means  the  entire  flow  of  the  stream  that  passed  the 
upper  dam  in  the  dry  season  could  have  been  secured. 
There  was  therefore  no  water  rising  in  the  creek  below 
plaintiff's  dam,  as  alleged  in  the  answer,  that  was  sub- 
ject to  appropriation,  except  the  surplus  after  his  necessary 
demands  had  been  supplied,  and,  if  it  required  the  full 
flow  of  the  stream  for  that  purpose  in  the  dry  season,  the 
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defendant's  crops,  vegetables,  and  fruit  and  oruamental 
trees  must  necessarily  suffer  in  consequence  thereof. 

4.  The  plaintiff,  being  the  prior  appropriator,  is  entitled 
to  the  use  of  all  the  water  in  Trout  Creek,  if  necessary  to 
irrigate  his  crops,  orchard,  and  garden,  but  what  quantity 
may  be  required  for  that  purpose  it  is  difficult  to  deter- 
mine from  the  transcript.  It  will  be  remembered  that  he 
has  in  cultivation  about  55  acres,  and  in  the  opinion 
of  two  witnesses  it  requires  from  eight  to  twelve  inches  of 
water,  surface  measurement,  properly  to  irrigate  an  acre. 
The  testimony  does  not  show  that  these  witnesses  ever  had 
any  experience  in  irrigating  crops  or  knew  how  to  meas- 
ure water,  or  what  quantity  was  required  for  the  purpose 
stated,  aud,  although  no  objection  was  made  on  that  ac- 
count, we  cannot  yield  our  consent  to  the  estimate  given. 
The  time  has  arrived  when  greater  care  must  be  exercised 
in  using  water,  in  order  that  it  may  subserve  the  needs  of 
as  many  people  as  possible,  and  contribute  to  the  cultiva- 
tion of  crops  on  a  greater  area  of  land.  The  right  of  the 
prior  appropriator  must  be  protected,  but  only  to  the  ex- 
tent of  his  reasonable  use,  after  supplying  which  the  sur- 
plus should.be  distributed  to  subsequent  claimants  in 
the  order  of  their  respective  appropriations.  The  decree 
is  therefore  reversed,  and,  as  it  is  impossible  to  adjudicate 
the  rights  of  the  parties  from  an  inspection  of  the  record 
before  us,  the  cause  will  be  remanded  to  take  further  tes- 
timony in  relation  to  the  quantity  of  water,  by  miner's 
measurement,  necessary  properly  to  irrigate  plaintiff's 
crops,  shrubbery,  and  fruit  and  ornamental  trees,  and  after 
taking  such  testimony  a  decree  will  be  entered  in  the  lower 
court,  awarding  to  him  the  prior  right  to  the  use  of  the 
quantity  of  water  so  to  be  ascertained,  and  giving  to  the 
defendant  the  surplus.  Reversed. 
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GASEDAY   r.  LIND8TB0M. 

[75  Pac.  222,] 

E.STOPPEL  BY  SiLKNCE  IN  COLLATBRAL  MATTER. 

1.  In  an  action  to  recover  money  8ald  to  have  been  collected  by  defendant  as  -  r.  ^ 
agent  for  plaintiff  and  retained  without  authority,  defendant  is  not  estopped  from  \  45  58^ 
denying  the  receipt  of  the  money,  nor  l8  he  in  any  waj'  bound,  by  the  fact  that  he 

was  present  in  court  during  the  trial  of  another  action,  to  which  he  was  not  a 
party,  and  remained  silent  when  testimony  was  given  that  the  money  in  dispute 
liad  been  paid  to  him  as  now  claimed. 

Decree  Between  the  Same  Parties  as  Res  Judicata. 

2.  Under  the  rule  that  a  Judgment  is  conclusive  as  to  all  matters  there  dis- 
tinctly in  issue,  the  decree  of  divorce  between  the  parties  hereto  was  a  settlement 
of  the  claim  now  presented. 

A  complaint,  after  setting  forth  grounds  for  divorce,  alleged  that  defendant 
was  the  owner  of  half  of  a  quarter  section  of  land,  except  a  certain  45  acres  thereof, 
and  prayed  for  a  divorce,  for  the  custody  of  the  children,  that  plaintlfT be  decreed 
the  owner  of  one-third  of  the  real  estate  described,  and  for  general  relief.  The  court 
found  in  fbvor  of  plaintiff  as  to  the  allegations  of  the  complaint,  and  found  that 
defendent  had  conveyed  the  45  acres  to  a  trustee,  to  hold  40 acres  thereof  to  be  used 
in  maintaining  and  educating  the  minor  children  of  the  parties,  and  the  other 
Ave  acres  In  trust  for  plaintiff' in  fee,  and  that  he  bought  the  five  acres  for  a  valu- 
able consideration.  The  conclusions  of  law  were  that  plaintiff'  was  entitled  to  a 
decree  of  divorce,  the  care  and  custody  of  the  children,  and  an  undivided  third  of 
certain  named  realty  owned  by  defendant  Held  that,  though  the  decree  made  no 
reference  to  the  45  acres,  it  was  an  irresistible  inference  that  the  flnding  as  to  the 
agreement  on  which  it  had  been  conveyed  was  one  which  materially  influenced  the 
decree,  so  that  such  finding  was  conclusive  in  a  subsequent  action  by  defendant  to 
recover  the  price  of  the  45  acres,  on  the  ground  of  a  different  consideration. 

• 

From  Clackamas:    Thomas  A.  McBride,  Judge. 

This  is  an  action  for  money  by  Minnie  Caseday  against 
P.  A.  Lindstrom.  Two  causes  of  action  are  stated  in  the 
complaint.  The  first  is  for  money  lent  by  plaintiff  to  one 
Grondahl,  which  it  is  alleged  that  defendant,  as  the  agent 
of  plaintiff,  collected  and  received  to  her  use,  and  refused 
to  account  therefor.  By  the  second  it  is  stated,  in  effect, 
that  on  or  about  October  1,  1898,  while  plaintiff  was  the 
wife  of  defendant,  she  sold  and  thereafter  conveyed  to 
defendant  a  certain  tract  of  realty,  consisting  of  45  acres, 
describing  it ;  that  said  conveyance  was  at  his  request  first 
made  to  him  in  the  name  of  the  Title  Guarantee  &  Trust 
Company,  and  by  it  subsequently  conveyed  to  him,  and 
that  its  market  value  was  and  is  •I52,2r)();  that  defendant  so 
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acquired  the  property  upon  the  agreement  with  plaintiff 
that  besides  the  consideration  named  in  the  first  convey- 
ance, to  wit,  $1,000,  he  would  pay  therefor  such  additional 
sum  as  would  make  the  total  consideration  equal  to  the  mar- 
ket value  of  the  property.  The  defendant,  by  his  answer, 
interposed  two  separate  defenses,  the  latter  of  which  is,  in 
effect,  that  prior  to  October  1,1898,  plaintiff  and  defendant 
were  husband  and  wife ;  that  plaintiff  was  unfaithful  to 
defendant,  and  had  determined  to  abandon  him  and  their 
minor  children  ;  that  defendant  instituted  a  suit  against 
her  for  divorce,  with  the  view,  also,  of  determining  their 
property  rights,  and  that  the  effect  of  the  transfer  and 
conveyance  of  the  said  45  acres  of  land  mentioned  in  the 
complaint  to  the  trust  company  by  plaintiff  was  put  in 
issue  by  the  pleadings;  that  thereafter  such  proceedings 
were  had  therein  that  the  court  found  that  on  October  1, 
1898,  the  defendant  therein  (plaintiff  here)  conveyed  to  the 
trust  company  45  acres  of  land  for  the  purpose  of  holding 
40  acres  of  the  same  for  P.  A.  Lindstrom  (this  defendant), 
to  be  used  by  him  in  maintaining  and  educating  the  said 
minor  children,  Blanche  Adeline  Lindstrom  and  Herman 
Adolf  Lindstrom,  and  five  acres  for  himself  in  fee;  that 
Lindstrom  paid  to  defendant  (plaintiff  herein)  a  valuable 
consideration  for  said  five  acres  of  land,  to  wit,  a  span  of 
horses  and  a  wagon  ;  that  the  conveyance  was  executed  and 
delivered  prior  to  October  4,  1898;  that  said  45  acres  of 
land  referred  to  in  said  findings  are  tlie  same  as  described 
in  the  complaint,  and  that  thereafter  a  decree  was  rendered 
in  accordance  with  such  findings.  The  reply, as  a  defense 
to  the  new  matter  contained  in  the  answer,  sets  up  that 
neither  of  the  facts  alleged  in  said  answer  to  have  been 
found  as  a  finding  of  fact  was  in  issue  or  material  to  any 
issue  or  issues  in  the  suit  mentioned,  nor  was  either  thereof 
included  in  any  part  of  the  conclusions  of  law  made  and 
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filed  by  the  court,  or  in  the  decree  given  and  rendered 
therein. 

To  support  the  issues  thus  tendered  by  the  answer  and 
reply,  the  defendant  offered  in  evidence  the  judgment  roll 
in  the  suit  for  divorce.  The  complaint  in  that  suit,  after 
setting  forth  the  grounds  relied  upon  for  divorce,  alleges 
that  defendant  is  the  owner  of  the  south  half  of  the  south- 
west quarter  of  section  23,  township  1  north,  range  2  east, 
Willamette  Meridian,  excepting  45  acres  off  the  east  end 
thereof,  which  excepted  tract  is  described  in  a  deed  from 
the  defendant  to  the  Title  Guarantee  &  Trust  Company, 
stating  where  and  when  recorded.  The  prayer  was  (1)  for 
a  dissolution  of  the  bonds  of  matrimony ;  (2)  that  plaintiff 
have  the  care  and  cutody  of  the  minor  children,  naming 
them  ;  (3)  that  he  be  decreed  to  be  the  owner  of  one-third 
of  the  real  property  described ;  and  (4)  that  he  have  his 
costs  and  disbursements,  and  for  general  relief.  The  de- 
fendant in  such  suit  admitted  only  her  ownership  of  the 
realty  described,  and  for  a  separate  defense  alleged  that  on 
or  about  the  21st  day  of  September,  1898,  her  husband 
declared  he  would  no  longer  cohabit  with  her,  and  that 
thereupon  he  and  she,  being  each  owners  in  their  own 
right  of  certain  real  and  personal  property,  entered  into 
the  following  agreement  and  settlement  of  their  property 
rights,  viz:  (1)  She  to  relinquish  all  her  right,  title,  and 
interest  in  certain  lands  and  personal  property  of  the 
plaintiff,  said  lands  being  situate  in  Comstock,  Oregon, 
and  at  Sunnyside,  in  Multnomah  County,  of  the  value 
of  $1,500;  (2)  also  to  convey  to  the  Title  Guarantee  & 
Trust  Company  for  her  husband  and  the  three  minor 
children  of  the  marriage  45  acres  of  land,  situate  in  the 
south  half  of  the  southwest  quarter  of  section  23,  township 
1  north,  range  2  east,  Willamette  Meridian ;  (3)  he  to  re- 
linquish to  his  wife  all  title  and  interest  in  one  span  of 
horses,  a  wagon,  harness,  household  furniture,  and  one 
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cow ;  and  (4)  further  to  institute  a  suit  for  and  obtain  a 
decree  of  divorce  from  her  at  his  own  expense,  and  there- 
after to  pay  her  $20  per  month  for  six  months.  Her 
prayer  was  that,  should  the  equities  be  found  to  be  with 
the  plaintiff  therein,  then  that  such  agreement  be  respected, 
and  that  plaintiff  be  not  decreed  to  have  any  right  or  in- 
terest in  or  to  the  land  described  in  the  complaint,  but 
that  in  all  other  respects  he  be  required  to  carry  out  said 
postnuptial  agreement.  The  reply  denied  the  new  matter 
in  the  answer  in  toto. 

The  court  made  findings  of  fact,  finding  in  accordance 
with  the  allegations  of  the  complaint  in  every  particular, 
and  in  response  to  the  issues  formulated  by  the  answer 
and  reply,  in  substance,  as  follows :  That  on  or  about  Sep- 
tember 21,  1898,  and  after  plaintiff  informed  defendant 
that  he  intended  to  procure  a  separation  from  her,  he  con- 
sulted his  attorneys  w^ith  relation  thereto,  and  was  induced 
by  them,  for  the  sake  of  the  children,  to  try  to  live  with 
her ;  that  thereupon  defendant  conveyed  to  the  Title  Guar- 
antee &  Trust  Company  45  acres  of  land,  the  same  being 
the  45  acres  excepted  from  the  property  in  the  complaint 
described,  for  the  purpose  of  holding  40  acres  of  the  same 
for  P.  A.  Lindstrom,  to  be  used  by  him  in  maintaining  and 
educating  the  said  minor  children,  Blanche  Adeline  and 
Herman  Adolf  Lindstrom,  and  five  acres  of  the  same  in 
trust  for  P.  A.  Lindstrom  in  fee ;  that  Lindstrom  paid  to 
defendant  a  valuable  consideration  for  said  five  acres  of 
land,  to  wit,  a  span  of  horses  and  wagon ;  and  that  said 
conveyance  was  made,  executed,  and  delivered  prior  to 
the  4th  day  of  October,  1898.  The  conclusions  of  law  were 
that  plaintiff  was  entitled  to  a  decree  (1)  dissolving  the 
bonds  of  matrimony  ;  (2)  giving  him  the  care  and  custody 
of  the  minor  children,  naming  them ;  (3)  granting  him 
an  undivided  one-third  interest  in  the  land  described  in 
the  complaint ;.  and  (4)  awarding  him  the  costs  and  dis- 
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bursements  of  the  suit.  The  decree  follows  the  conclusions 
of  law,  nothing  being  mentioned  therein  with  reference 
to  the  conveyance  of  the  45  acres  of  land  to  the  trust  com- 
pany. Every  part  of  this  roll  was  admitted,  except  the 
finding  of  fact  with  respect  to  the  45  acres,  for  the  purpose 
of  showing  admissions  of  the  plaintiff  herein  against  her 
interest.  The  verdict  and  judgment  were  for  plaintiff,  and 
defendant  appeals.  Revkrsed. 

For  appellant  there  was  a  brief  over  the  names  of  J. 
Thorburn  Ross,  E.  B,  Seabrook,  Wm,  A.  Munly,  and  Pipes 
&  Tifft,  with  an  oral  argument  by  Mr.  Munly  and  Mr. 
Martin  L.  Pipes. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Harvey  Cross  and  Mr.  Edward  Mendenhall. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

1.  The  first  question  presented  relates  to  the  first  cause 
of  action.  Grondahl  gave  testimony  at  the  trial  tending 
to  show  that  he  borrowed  some  money  of  the  defendant, 
giving  his  note  therefor,  and  that  he  paid  it  back  to  him, 
but  failed  to  give  the  date  of  the  repayment.  It  was  sought 
to  establish  this  date  by  the  admission  of  the  defendant. 
After  submitting  testimony  to  the  effect  that  defendant 
was  present  in  court  at  the  trial  of  an  action  instituted  by 
plaintiff  against  Grondahl  for  the  recovery  of  the  sum  of 
money  here  sued  for,  and  that  Grondahl  testified  in  that 
case,  Mr.  Cross  was  called,  and  permitted,  over  the  objec- 
tions of  the  defendant,  to  testifv  with  reference  to  the  date 
that  Grondahl  then  fixed  as  the  time  when  he  paid  the 
money  back  to  the  defendant;  it  being  insisted  that,  as 
defendant  did  not  then  deny  the  statement  of  Grondahl, 
he  is  bound  by  it,  as  a  tacit  admission  by  silence  when 
he  ought  to  have  spoken.  This  was  error,  as  the  defend- 
ant could  not  be  bound  by  his  silence  in  court.    He  was 
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not  a  party  to  that  cause,  and  had  no  control  or  manage- 
ment of  the  case  from  the  standpoint  of  either  plaintiff  or 
defendant;  and  it  was  not  only  not  his  duty  to  speak  in 
refutation  of  what  was  then  being  given  in  evidence,  but 
it  was  his  duty,  in  deference  to  the  court  and  the  rules 
governing  its  proceedings  when  in  the  progress  of  a  trial, 
not  to  speak  in  interruption  thereof. 

2.  It  is  next  insisted  bv  counsel  for  defendant  that  the 
decree  in  the  divorce  case  operates  as  an  estoppel  in  bar 
of  plaintiff's  right  of  recovery  upon  the  second  cause  of 
action,  and  that  the  court  erred  in  not  admitting  the  same 
for  such  purpose.  It  has  become  the  settled  rule  of  this 
court  that  a  judgment  or  decree  rendered  upon  a  different 
claim  or  demand  than  the  one  being  presently  litigated 
can  only  operate  as  an  estoppel  against  matters  actually 
litigated  or  facts  distinctly  in  issue:  Glenn  v.  Savage,  14 
Or.  567  (13  Pac.  442);  Applegate  v.  Dowell,  15  Or.  513  (1(5 
Pac.  651);  White  v.  Ladd,  41  Or.  324  (93  Am.  St.  Rep.  732, 
68  Pac.  739);  La  Follett  v.  Mitchell,  42  Or.  465  (95  Am. 
St.  Rep.  780,  69  Pac.  916).  The  rule  is  stated  thus  in 
Caperton  v.  Schmidt,  26  Cal.  479  (85  Am.  Dec.  187):  **The 
matter  adjudicated,  to  become,  as  a  plea,  a  bar,  or,  as  evi- 
dence, conclusive,  must  have  been  directly  in  issue,  and 
not  merely  collaterally  litigated.  It  must  be  a  fact  *  imme- 
diately found  according  to  the  pleadings,  not  that  on  which 
the  verdict  was  merely  based — a  fact  in  issue,  as  distinct 
from  a  fact  in  controversy.* '^  Further  expressions  of  the 
courts  well  indicate  the  extent  as  well  as  the  limitations  of 
the  doctrine.  **The  rule  is  that  the  judgment  of  a  court 
of  competent  jurisdiction  is  not  only  conclusive  on  all 
questions  actually  and  formally  litigated,  but  as  to  all 
questions  within  the  issue,  whether  formally  litigated  or 
not":  Barrett  v.  Failing,  8  Or.  152,  156.  Such  is  the  lan- 
guage of  the  court  in  Bellinger  v.  Craigue,  31  Barb.  534,. 
537.    "The  conclusiveness  of  the  judgment  or  decree  ex 
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tends  beyond  what  may  appear  on  its  face — to  every  alle- 
gation which  has  been  made  on  one  side  and  denied  on 
the  other,  and  was  in  issue  and  determined  in  the  course  of 
the  proceedings  ":  McCoy  v.  McCoy,  29  W.  Va.  794  (2  S.  E. 
809).  "A  fact  or  matter  at  issue  is  that  upon  which  the 
plaintiff  proceeds  by  his  action,  and  which  the  defendant 
controverts  in  his  pleadings":  Garwood  v.  Garwood,  29 
Cal.  514.  This  is  the  utterance,  also,  of  the  court  in  King 
v.  Chase,  15  N.  II.  9  (41  Am.  Dec.  675).  "  It  may  be  stated 
generally  that  the  ultimate  facts  upon  which  the  recovery 
is  had — facts  which,  if  found  the  other  way,  the  recovery 
must  have  been  different — are  facts  in  issue":  Marshall  v. 
Shajter,  32  Cal.  176,  193. 

In  the  case  at  bar,  the  fact  upon  which  the  question 
turns  is  as  to  the  transfer  or  conveyance  of  the  45  acres  of 
land,  the  alleged  purchase  price  of  which  is  sued  for — 
whether  such  conveyance  was  in  pursuance  of  a  sale,  as 
alleged  in  plaintiff's  complaint  here,  or  of  an  agreement 
and  settlement,  as  set  up  in  her  answer  in  the  divorce  suit, 
and  found  by  the  court.  All  her  allegations  there  were 
denied,  and  the  pleadings  unquestionably  formulated  is- 
sues touching  the  existence  of  such  an  agreement  and  set- 
tlement, and  the  terms  and  conditions  thereof.  It  may  be 
appropriately  inquired,  were  they  material  and  pertinent 
to  the  controversy?  There  were  involved  the  respective 
rights  of  the  parties  in  the  property  designated  in  the 
alleged  agreement,  the  custody  and  maintenance  of  the 
minor  children,  the  institution  of  the  suit  for  divorce, 
the  payment  of  the  costs  thereof,  and  a  provision  for  ali- 
mony to  the  wife.  These  are  all  incident  to  divorce  pro- 
ceedings. In  a  proper  case,  all  of  them,  with  the  exception 
of  the  agreement  that  one  spouse  should  procure  a  divorce 
from  the  other,  and  perhaps  the  disposition  of  the  costs 
with  reference  thereto,  might  legally  have  been  provided 
for  in  a  postnuptial  contract:  Henderson  v.  Henderson,  37 
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Or.  141  (60  Pac.  597,  61  Pac.  136,  48  L.  R.  A.  766,  82  Am. 
St.  Rep.  741);  Ogilvie  v.  Ogilvie,  37  Or.  171  (61  Pac.  627). 
The  court  found  the  true  agreement  to  be  only  in  part  as 
alleged,  viz.,  that  plaintiff  (defendant  here)  was  induced 
to  endeavor  to  live  with  his  wife  for  the  sake  of  their  chil- 
dren, and  that  thereupon  she  conveyed  to  the  Title  Guar- 
antee &  Trust  Company  the  land  in  question — 40  acres 
thereof  in  trust  for  her  husband,  to  be  used  by  him  in 
maintaining  and  educating  the  children,  and  five  acres  in 
trust  for  him  in  fee;  that  he  paid  her  a  valuable  consid- 
eration for  the  five  acres,  namely,  a  span  of  horses  and  a 
wagon ;  and  that  said  conveyance  was  executed  prior  to 
October  4, 1898.  The  decree  dissolved  the  bonds  of  matri- 
mony, and  gave  the  plaintiff  therein  the  custody  of  the  chil- 
dren and  one-third  interest  in  the  35  acres  of  land  owned 
by  his  wife,  and  his  costs  and  disbursements.  If  the  agree- 
ment and  settlement  had  been  as  plaintiff  herein  alleged 
in  her  answer  in  the  divorce  suit,  the  court  could  not,  and, 
we  must  assume,  would  not,  have  rendered  a  decree  of 
divorce,  as  the  contract  was  contrary  to  public  policy;  but 
the  agreement  as  found  is  not  subject  to  that  objection, 
and  the  finding  is  such  as  to  exclude  every  possible  hypoth- 
esis of  the  sale  of  the  tract  of  land  herein  by  plaintiff  to 
defendant  for  the  consideration  as  she  now  alleges.  The 
effect  of  the  consummated  agreement  was  to  convey  to 
defendant  herein  five  acres  of  the  land  in  fee,  for  a  good 
and  valuable  consideration,  and  40  acres  to  be  held  in 
trust  for  the  care  and  maintenance  of  the  children,  whom 
the  court  has  awarded  to  him — an  agreement  and  settle- 
ment perfectly  legitimate  in  every  respect. 

It  is  urged,  however,  with  emphasis,  that  the  decree 
rendered  was  not  in  pursuance  of  this  particular  finding, 
or  that  none  was  rendered  upon  it,  and  therefore  that 
such  decree  cannot  operate  as  an  estoppel  or  bar  to  the 
present  action.    But  was   it   necessary  that   the  decree 
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should  have  been  so  affirmatively  pronounced  ?  The  deed 
was  the  consummation  of  the  agreement  and  settlement. 
It  was  not  necessary  for  the  court  to  go  further  and  vali- 
date the  instrument,  nor  was  it  necessary  to  declare  in  the 
decree  upon  what  consideration  it  was  based,  although  it 
might  have  been  done  with  i)ropriety.  It  is  very  plain, 
however,  that  the  agreement  had  an  important  bearing 
upon  the  decree  that  was  actually  rendered,  and,  had  it 
not  been  for  such  an  agreement  and  settlement  as  found, 
the  decree  certainly  would  have  been  materially  different. 
For  instance,  the  court  might  have  required  that  the 
divorced  wife  make  certain  other  provisions  for  the  sup- 
port of  the  children,  or  it  might  have  treated  the  45  acres 
as  her  property,  and  awarded  the  husband  a  one-third  in- 
terest therein.  The  agreement  and  settlement,  therefore, 
was  a  fact  in  issue,  and  one  which  influenced  in  an  ap- 
preciable manner  the  nature  of  the  decree  given  and  ren- 
dered ;  and,  having  been  once  solemnly  determined,  it 
constitutes  an  absolute  bar  to  plaintiff's  cause  of  action 
against  the  defendant  for  the  market  value  of  the  land  in 
question.  "  The  estoppel,"  say  the  court  in  Burlen  v.  Shan- 
non, 99  Mass.  200,  203  (96  Am.  Dec.  733),  *4s  not  confined 
to  the  judgment,  but  extends  to  all  facts  involved  in  it  as 
necessary  steps,  or  the  groundwork  upon  which  it  must 
have  been  founded.  It  is  allowable  to  reason  back  from  a 
judgment  to  the  basis  on  which  it  stands,  *upon  the  ob- 
vious principle  that,  where  a  conclusion  is  indisputable, 
and  could  have  been  drawn  only  from  certain  premises, 
the  premises  are  equally  indisputable  with  the  conclusion.' 
But  such  an  inference  must  be  inevitable,  or  it  cannot  be 
drawn."  The  inference  in  the  case  at  bar  is  one  that  fol- 
lows naturally  and  irresistibly  from  the  facts  as  they  have 
been  established.  In  further  support  of  the  principle,  see 
Redden  v.  Metzger,  46  Kan.  285  (26  Pac.  689,  26  Am.  St. 
Rep.  97);  Woodin  v.  demons,  32  Iowa,  280;  Bissell  v.  Kel- 
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loggy  60  Barb.  617  ;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co. 
157  U.  S.  683  (15  Sup.  Ct.  733);  Blackinton  v.  Blackinton, 
113  Mass.  231;  Town  of  Fulton  v.  Pomeroy,  111  Wis.  663 
(87  N.  W.  831). 

Nor  does  the  circuinsiarice  that  only  two  of  the  children 
are  named  in  the  decree  alter  the  case.  Manifestly,  there 
is  a  clerical  error  in  the  entry.  But  the  consideration  for 
the  conveyance  appears,  and  it  is  not  the  consideration 
now  claimed  for  the  recovery  of  which  this  action  was  in- 
stituted,  so  that  the  plaintiff  is  now  precluded  to  claim 
otherwise. 

Based  upon  these  considerations,  the  judgment  of  the 
trial  court  will  be  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  deemed  appropriate. 

Reversed. 
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HIBBABD  i\  HENDEB80N. 

[  75  Pac.  880.] 

Bankruptcy— Fraud  In  Obtaining  Dihchargk— Ricjhts  of  ('reditork. 

Under  Bankruptcy  Act,  July  1,  IHJW,  c.  541,  ^  70,  el.  "e,"  conferring  on  a  truHtee 
In  bankruptcy  the  right  to  avoid  any  transfer  by  the  bankrupt  of  hiH  pniperty 
which  any  creditor  might  have  avoided,  and  to  recover  the  property  so  trans- 
ferred, or  its  value,  a  Judgment  creditor  of  the  bankrupt,  after  his  discliarge,  can- 
not levy  on  and  sell  the  bankrupt's  property  because  of  fraud  in  securing  the  dis- 
charge. 

From  Multnomah :    John  B.  Clkland,  Judge. 

This  is  a  suit  by  Geo.  L.  Hibbard  against  Sarah  J.  Hen- 
derson and  the  sheriff  of  Multnomah  County  to  enjoin  the 
sale  of  real  property  on  execution.  It  is  alleged  in  the  com- 
plaint that  plaintiff,  being  indebted  to  the  Union  Banking 
('ompany,  an  insolvent  corporation,  in  the  sum  of  $6(52.57, 
its  assignee,  F.  Hacheny,  recovered  judgment  against  him 
therefor;  that  thereafter, and  in  conformity  with  the  pro- 
visions of  an  act  of  Congress  of  July  1, 1898,  plaintiff  filed 
in  the  United  States  District  Court  for  the  Districtof  Ore- 
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gon  his  petition  in  bankruptcy,  together  with  a  schedule 
of  his  assets  and  liabilities,  showing  his  indebtedness  to 
such  assignee,  and,  having  been  duly  adjudged  a  bank- 
rupt, a  trustee  was  appointed,  who  took  charge  of  and 
settled  his  estate,  and  on  October  12,  1898,  plaintiff  was 
duly  discharged  in  bankruptcy;  that  during  the  adminis- 
tration such  assignee  was  notified  of  all  the  bankruptcy 
proceedings,  but  after  such  discharge  he  assigned  the  judg- 
ment to  the  defendant  Sarah  J.Henderson,  who  caused  an 
execution  to  be  issued  thereon,  in  pursuance  of  which  the 
defendant  William  Frazier,  the  then  sheriff  of  Multnomah 
County, levied  on  and  threatened  to  sell,  thereby  clouding 
the  title  to,  certain  lots  and  blocks  in  Hibbard's  Addition 
to.  East  Portland,  a  deed  to  which  the  plaintiff  secured 
July  12, 1901.  The  answer  denied  the  material  allegations 
of  the  complaint,  and,  for  a  separate  defense,  averred  that 
on  July  24,  1894,  plaintiff  was  the  owner  in  fee  and  in 
possession  of  the  real  property  in  question,  at  which  time, 
without  any  consideration  therefor,  and  with  intent  to 
hinder,  delay,  and  defraud  his  creditors,  he  executed  a 
deed  thereof  to  C.  C.  Hibbard,  who  took  the  title  thereto 
with  knowledge  thereof;  that  the  judgment  secured  by 
Hacheny  was  based  on  a  promissory  note  executed  prior 
to  such  conveyance;  that  during  the  pendency  of  the 
bankruptcy  proceedings  plaintiff  was  the  true  owner  of 
the  premises,  and  his  pretended  discharge  was  secured 
by  falsely  representing  that  he  had  surrendered  to  his 
creditors  all  his  property  that  was  not  exempt  from  execu- 
tion ;  that  he  did  not  give  up  the  real  estate  described  in 
the  complaint,  but  concealed  it  so  that  the  fraud  was  not 
discovered  within  two  years  from  such  discharge,  and, 
with  the  exercise  of  due  diligence,  could  not  have  been 
ascertained  within  that  time ;  and  that  the  United  States 
district  court  was  deceived  and  misled  by  such  devices, 
and  would  not  have  granted  the  discharge,  except  for  such 
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concealment.  A  demurrer  to  the  separate  answer  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
defense  having  been  sustained,  a  trial  was  had  on  the  re- 
maining issues,  resulting  in  a  decree  enjoining  the  sale 
of  the  real  property,  and  the  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  L.  E.  Latoiirette. 

For  respondent  there  was  a  brief  over  the  name  of 
Gammans  &  Malarkey,  with  an  oral  argument  by  Mr.  Geo. 
G.  Gammans. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

The  question  brought  up  for  review  is  whether  a  judg- 
ment creditor  of  a  bankrupt  can,  after  the  latter's  dis- 
charge, levy  on  and  sell  his  property  because  of  the  fraud 
practiced  in  securing  such  release.  Congress  is  authorized 
to  establish  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States :  Constitution  United  States, 
Art.  I,  §  8.  And  in  exercising  the  power  thus  conferred, 
the  federal  courts  have  been  clothed  with  exclusive  juris- 
diction of  all  proceedings  in  bankruptcy,  as  distinguished 
from  independent  actions  at  law  or  suits  in  equity :  Bardes 
V.  Hawarden  Bank,  178  U.  S.  524  (20  Sup.  Ct.  1000).  Sec- 
tion 17  of  the  act  of  Congress  of  July  1, 1898,  c.  541 ,  30  Stat. 
U.  S.  544, 550  (U.  S.  Comp.  St.  1901,  p.  3428),  provides,  in 
effect,  that  a  discharge  in  bankruptcy  shall  release  the  bank- 
rupt from  all  provable  debt,  except  (1)  taxes;  (2)  judgments 
in  actions  for  fraud  ;  (3)  claims  that  have  not  been  duly 
scheduled  in  time  for  proof  and  allowance ;  or  (4)  debts 
created  by  fraud  or  defalcations  while  acting  in  a  fiduciary 
capacity.*    The  debts  so  excepted  may  be  recovered  in  an 

*1  Fed.  suit.  Ann.  p.  578. 
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action  instituted  for  that  purpose  against  the  bankrupt 
after  his  discharge :  5  Cyc.  404.  Thus,  in  Columbia  Bank 
V.  Birkett,  73  N.  Y.  Supp.  704  (36  Misc.  Rep.  391),  a  vol- 
untary bankrupt  scheduled  a  note  in  the  name  of  the 
payee,  knowing  at  the  time  that  it  had  been  discounted ; 
and,  the  bank  to  which  the  note  was  assigned  having  no 
notice  or  actual  knowledge  of  the  proceedings,  it  was  held 
that  the  discharge  afforded  no  immunity  to  the  bankrupt, 
who  was  liable  in  an  action  instituted  to  recover  on  the 
note.  To  the  same  effect,  see  Sutherland  v.  Lasher,  84 
N.  Y.  Supp.  56  (41  Misc.  Rep.  249);  Santa  Rosa  Bank  v. 
White,  139  Cal.  703  (73  Pac.  577).  In  Schreck  v.  Hanlon, 
(Neb.)  92  N.  W.  625,  it  was  held  that  the  trustee  in  bank- 
ruptcy might  maintain  a  suit  to  set  aside  a  conveyance 
made  by  the  bankrupt  at  any  time  within  two  years  after 
the  estate  was  closed,  provided  the  suit  was  not  barred  by 
the  laws  of  the  State  at  the  time  the  petition  in  bankrupt<5y 
was  filed,  the  court  saying:  "As  the  trustee  alone  could 
maintain  an  action  to  reach  property  fraudulently  con- 
veyed by  the  bankrupt,  we  are  clearly  of  the  opinion  that 
the  statute  of  limitation  was  not  a  defense  available  to  the 
defendants,  as  by  section  11  of  the  bankrupt  act  (U.  S. 
Comp.  St.  1901,  p.  3426*)  the  trustee  has  two  years  in  which 
to  commence  the  action.''  See,  also,  Sheldon  v.  Parker, 
(Neb.)  92  N.  W.  923.  In  Barnes  Mfg.  Co.  v.  Norden,  67 
N.  J.  Law,  493  (51  Atl.  454),  it  was  held  that,  after  a  debtor 
had  secured  a  discharge  in  bankruptcy,  his  creditor  could 
not  use  a  judgment  not  exempt  from  the  operation  of  a 
discharge  in  bankruptcy  under  section  17  of  the  United 
States  bankrupt  act  of  July  1,  1898,  to  set  aside  as  fraud- 
ulent a  conveyance  made  by  the  debtor  of  his  property, 
the  court  saying:  **The  company  further  insists  that,  be- 
cause of  its  bill  in  equity,  and  the  allegations  there  made, 
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it  has  obtained  a  right  outside  of  the  bankrupt  act,  which 
should  be  enforced  for  its  benefit,  and  cannot  be  enforced 
except  by  itself.  But  section  70,  cl.  *  e,*  30  Stat.  566*  (U.  S. 
Comp.  St.  1901,  p.  3452),  of  the  bankrupt  act,  answers 
this  contention  by  providing  that  the  trustee  in  bank- 
ruptcy may  avoid  any  transfer  by  the  bankrupt  of  his 
property  which  any  creditor  of  such  bankrupt  might  have 
avoided,  and  may  recover  the  property  so  transferred,  or 
its  value,  etc.  This  provision  is  inconsistent  with  the  con- 
tinuance in  the  creditor  of  the  right  to  avoid  the  transfer 
and  avail  himself  of  the  property,  and  prevents  his  exer- 
cise of  the  right  by  transferring  it  to  the  trustee."  In 
Falco  V.  Kaupisch  Creaviery  Co,  42  Or.  422  (70  Pac.  286), 
it  was  held  that  the  trustee  in  bankruptcy,  under  the  act 
of  Congress  of  July  1,  1898,  was  the  only  person  who 
could  sue  to  recover  unpaid  stock  subscriptions  from  the 
stockholders  of  an  Oregon  corporation.  In  Bilafsky  v. 
Abraftam,  183  Mass.  401  (67  N.  E.  318),  it  was  held  by  the 
Supreme  Court  of  Massachusetts  that,  after  the  expiration 
of  two  years  from  the  settlement  of  a  bankrupt's  estate, 
the  administration  might  be  reopened  on  petition  showing 
that  certain  solvent  claims  had  not  been  collected  by  the 
trustee,  who  was  authorized  to  maintain  an  action  in  the 
state  court  to  recover  such  claims,  which  were  not  barred 
by  section  11  of  the  bankruptcy  act  of  July  1,  1898,  pro- 
viding that  suits  shall  not  be  brought  by  or  against  a 
bankrupts  trustee  subsequent  to  two  years  after  the  estate 
has  been  closed.  This  latter  case  is  cited  to  show  that, 
notwithstanding  more  than  two  years  have  elapsed  since 
plaintiff  secured  his  discharge  in  bankruptcy,  if  the  re- 
lease from  his  indebtedness  was  procured  by  the  practice 
of  fraud,  which  usually  vitiates  all  proceedings,  it  would 
appear  that  the  assignee  of  the  judgment  is  not  wholly 

♦1  Fed.  Stat.  Ann.  p.  702. 
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remediless,  but  that,  by  moving  in  the  district  court  of  the 
district  of  Oregon  to  reopen  the  administration  of  the 
bankrupt's  estate,  a  trustee  could  be  appointed,  who  would 
be  authorized  to  maintain  a  suit  to  determine  the  bona 
fides  of  plaintiff's  conveyance  of  the  lots  and  blocks  in 
question  to  C.  C.  Hibbard.  Whether  the  federal  court 
would  follow  the  rule  so  announced  in  Massachusetts  it  is 
not  necessary  to  inquire,  but,  believing,  as  we  do,  that  the 
defendants  cannot  interpose  the  defense  relied  on,  no  error 
was  committed  in  sustaining  the  demurrer,  or  in  render- 
ing the  decree  complained  of,  which  is  aftirmed. 

Affirmed. 


Decided  28  December,  1908;  rehearing  denied  1  March,  1904. 
SMITH  V,  WlliCOX. 

Smith  i\  Turple. 

[74  Pac.  708,  76  Pac.  710.] 

Mechanic's  Liens— Right  of  Subcontractor. 

1.  Asuboontractorona  building  is  a  "contractor"  within  the  meaning  of  that 
word  as  URed  in  Section  5640,  B.  &  C.  (^omp.,  and  Ih  also  Included  in  the  claKR  of 
persons  designated  by  that  statute  as/*auy  other  person  performing  labor  upon  or 
furnishing  material  to  be  used  in"  any  building,  and  is  therefore  one  who  may 
avail  himself  of  the  benefits  of  the  mechanic's  lien  law. 

Scope  of  Aobncy  of  Original  Contractor. 

•2.  Under  Section  5640,  B.  &  t'.  Oomp.,  which  makes  "every  contractor,  builder, 
or  other  person  haying  charge  of  the  construction,  in  whole  or  In  part,  of  any 
building  •  ♦  the  agent  of  the  owner,"  the  contractor  for  the  erection  of  a  build- 
ing is  the  owner's  agent  for  the  employment  of  a  subcontractor,  who  is  thus  in 
privity  with  the  owner. 

Evidence  of  Terms  of  Contract— Separate  Subcontracts. 

8.  The  evidence  establishes  that  the  contractor  for  the  ero<*tl.)n  of  the  build- 
ings made  a  separate  contract  with  a  subcontractor  for  each  building,  and  there- 
fore the  latter  is  entitled  to  a  claim  against  each  for  the  amount  unpaid  on  it: 
Beach  v.  Stamper ^  41  Or.  4,  distinguished. 

Application  of  Paymknth. 

4.  A  creditor  has  a  right  to  apply  as  he  may  prefer  payments  made  by  his 
debtor,  and  in  the  absence  of  unfairness,  the  credit  will  remain  as  placed.  For 
instance,  a  contractor  under  separate  engagements  to  erect  buildings  for  different 
owners,  having  sublet  both  contracts  separately  to  one  person  and  paid  on  both 
without  distinction  or  direction,  the  subcontractor  may  make  any  fair  applica- 
tion of  the  credits,  and  the  property  owner  cannot  complain,  the  original  con- 
tractor being  his  agent  under  the  statute. 
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Limit  or  Agency  of  Contractob— Right  of  Subcontractor. 

5.  In  determinlDR  the  right  to  a  lien  under  Section  6640,  B.  &  C.  Com  p.,  the 
question  of  the  subcontractor's  profit  or  loss  Is  immaterial,  the  right  being  based 
on  the  agency  created  by  the  statute,  limited  by  the  scope  and  terms  of  the  orlgl> 
nal  contract. 

From  Multnomah :  Arthur  L.  Frazer,  Judge. 

These  are  separate  lien  suits  by  H.  N.  Smith  against 
Nathan  Wilcox  and  others,  and  against  Isaac  Turple  and 
others.  In  1902,  G.  H.  Dammeier  Company,  a  private  cor- 
poration, entered  into  a  contract  with  Nathan  Wilcox, 
whereby,  for  the  consideration  of  $650,  it  agreed  to  sell  to 
W^ilcox  the  east  half  of  lots  5  and  8,  in  block  3,  Doscher's 
Second  Addition  to  Portland,  and  for  the  further  consid- 
eration of  $1,510  to  construct  thereOn  for  him  an  eight- 
room  house,  according  to  certain  plans  and  specifications 
then  submitted.  At  the  same  time  the  company  entered 
into  a  like  contract  with  Turple  for  the  sale  of  the  west 
half  of  the  same  lots  to  him  for  the  consideration  of  $700, 
with  an  agreement,  for  the  additional  consideration  of 
$1,510,  to  construct  an  eight-room  house  thereon  for  him 
also.  Dammeier  Company  subcontracted  with  plaintiff 
for  the  construction  of  both  houses,  and  plaintiff,  having 
fully  performed,  and  claiming  a  balance  due  him  of  $145 
on  each  building,  filed  upon  each  a  claim  of  lien  therefor. 
These  suits  were  separately  instituted  to  foreclose  such 
liens,  but  consolidated  at  the  trial.  Plaintiff  having  been 
granted  the  relief  sought,  the  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  John 
T.  Whalley  and  Pipes  &  Tifft,  with  an  oral  argument  by 
Mr,  Martin  L.  Pipes. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Walter  S,  Hufford. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 
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1.  Appellants'  counsel  first  insist  that  a  subcontractor 
is  not  within  the  purview  of  the  mechanic's  lien  statute, 
and  hence  he  cannot  claim  its  benefits.  The  question  is 
wholly  one  of  construction.  "Every  mechanic,  artisan , 
machinist,  builder,  contractor,  lumber  merchant,  laborer, 
teamster,  drayman,  and  other  person  performing  labor 
upon  or  furnishing  material,  or  transporting  or  hauling 
any  material  of  any  kind,  to  be  used  in  the  construction, 
alteration,  or  repair,  either  in  whole  or  in  part,  of  any 
building,  wharf,  *  *  or  any  structure  or  superstructure, 
shall  have  a  lien  upon  the  same  for  the  work  or  labor 
done  or  transportation  or  material  furnished  at  the  in- 
stance of  the  owner  of  the  building  or  other  improvement 
or  his  agent;  and  every  contractor,  subcontractor,  archi- 
tect, builder,  or  other  person  having  charge  of  the  con- 
struction, alteration,  or  repair,  in  whole  or  in  any  part,  of 
any  building  or  other  improvement  as  aforesaid,  shall  be 
held  to  be  the  agent  of  the  owner  for  the  purposes  of  this 
act":  B.  &  C.  Comp.  §  5040.  **A  subcontractor  is  one  who 
has  entered  into  a  contract,  express  or  implied,  for  the 
performance  of  an  act  with  the  person  who  has  already 
contracted  for  its  performance":  Phillips,  Mech.  Liens, 
(3  ed.)  §  44.  A  subcontract  is  defined  to  be  "a  contract 
by  one  who  has  contracted  for  the  performance  of  labor 
or  service  with  a  third  party  for  the  whole  or  part  per- 
formance of  that  labor  or  service":  Bouvier,  Law.  Diet. 
The  term  "subcontractor"  therefore  is  not  inappropriate 
to  designate  one  who  has  contracted  with  the  principal 
contractor  to  perform  the  whole  as  well  as  a  part  of  the 
service  which  the  latter  has  undertaken  to  perform.  The 
statute  was  certainly  intended  to  be,  and  is  by  its  tefms, 
very  comprehensive  in  its  scope  and  bearing,  as  it  con- 
cerns persons  performing  labor  and  furnishing  materials, 
one  or  both,  in  the  construction  or  repair  of  the  structures 
or  superstructures   designated.    A  subcontractor  is   not 
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specially  designated  by  name,  as  are  others  in  the  statute, 
as  entitled  to  its  benefits ;  but,  if  the  term  *' contractor"  is 
to  be  treated  as  used  in  its  generic  sense,  he  certainly  falls 
within  the  category.  He  is  assuredly  a  person  who  per- 
forms labor  or  furnishes  materials,  one  or  both,  as  the  case 
may  be  ;  and  in  the  case  at  bar  he  has  not  only  done  both, 
but  he  has  erected  and  completed  the  entire  structure. 
And  would  it  not  seem  strange  that  a  contractor,  who  did 
the  same  work,  and  workmen  and  materialmen  who  are 
employed  and  furnish  materials  at  his  instance  and  re- 
quest, should  have  the  benefit  of  the  statute,  and  yet  that 
the  subcontractor  should  be  eliminated  ?  True,  there  is  no 
contractual  privity  between  him  and  the  owner.  Neither 
is  there  between  the  laborer  or  the  materialman  and  the 
owner,  where  employed  by  the  contractor,  but  he  stands 
in  identically  the  same  relation  to  the  owner  as  the  latter. 
2.  To  facilitate  the  acquirement  of  the  lien,  however, 
the  statute  has  made  the  original  contractor  an  agent  of 
the  owner  while  in  charge  of  the  construction.  Neces- 
sarily, he  is  given  the  primary  control  thereof.  He  may 
authorize  some  other  person  to  superintend  or  take  the 
management  of  the  work,  or  the  parties  may  agree  that  an 
architect  or  a  special  builder  shall  be  in  charge,  but  unless 
there  is  some  such  provision  to  shift  the  supervision  he  is 
necessarily  intrusted  with  it.  Being  in  entire  charge, 
therefore,  of  the  construction,  he  may  subject  the  build- 
ing to  a  lien  by  the  employment  of  any  person  to  perform 
labor  or  furnish  materials  therefor.  A  subcontractor,  as 
we  have  seen,  is  within  the  range  of  such  employment,  so 
that  he  is  manifestly  within  both  the  letter  and  spirit  of 
the  statute.  The  principle  upon  which  mechanic's  liens 
are  upheld,  where  they  are  given  to  persons  other  than 
those  contracting  directly  with  the  owner,  is  that  the  con- 
tractor becomes,  for  the  purpose  of  the  statute,  an  agent 
of  the  owner,  and  thus  do  all  such  persons  indirectly  con- 
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tract  with  the  owner:  Oshorn  v.  Logus,  28  Or.  302  (37  Pac. 
456,  38  Pac.  190,  42  Pac.  997).  Some  authorities  base  the 
right  to  a  lien  exclusively  upon  the  circumstance  that  the 
labor  and  materials  have  been  employed  and  used  in  the 
structure  and  have  thereby  inured  to  the  benefit  of  the 
owner.  In  all  cases  supporting  the  doctrine,  however,  it 
is  to  be  observed  that  there  existed  either  an  express  or 
implied  contract  between  the  owner  and  the  principal  con- 
tractor for  the  construction  of  the  improvement,  which  is 
not  inconsistent  with  the  view  that  the  reason  that  such 
subcontractors  and  materialmen  are  entitled  to  impose  a 
burden  on  the  parties,  depriving  the  owner  of  his  prop- 
erty, is  that  the  latter  has  impliedly,  through  the  agency 
of  the  principal  contractor,  contracted  for  such  material 
and  labor:  20  Am.  &  Eng.  Enc.  Law,  (2  ed.)  350,  351, 
and  note  to  latter  page. 

3.  The  next  question  is  one  arising  under  the  evidence, 
and  is  whether  the  plaintiff  entered  into  one  or  two  con- 
tracts with  Dammeier  Company  for  the  construction  of 
the  Wilcox  and  Turple  dwellings.  The  plaintiff  testifies 
that  Dammeier  told  him  that  he  had  some  buildings  he 
wanted  him  to  figure  on,  and  gave  him  the  plans  and 
specifications  for  the  two ;  that  witness  looked  them  over, 
but  did  not  want  to  carry  the  whole  business,  and  took 
the^  specifications  for  one  of  them  (the  W^ilcox  dwelling) 
home  with  him,  made  the  estimate,  and  told  Dammeier 
that  it  figured  up  to  $1,335,  but  that,  if  the  water  was  in 
front  of  the  house,  he  would  do  the  work  for  $1,325 ;  that 
on  investigation  it  was  found  that  the  water  was  not  in 
front  of  the  house,  and  it  was  finally  agreed  that  Dam- 
meier Company  would  allow  $40  for  bringing  it  in,  one 
pipe  being  all  that  was  needed  for  both  houses,  and  that 
witness  then  agreed  to  build  the  house  for  $1,345;  that 
Dammeier  thought  there  was  a  little  difference  in  the 
other  plans,  and  wanted  witness  to  figure  on  them  also,  in 
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order  to  see  if  he  could  not  do  the  work  for  less ;  that  wit- 
ness then  looked  them  over  again,  and  said  that  he  would 
not  spend  any  further  time  in  figuring  upon  them,  but 
that,  if  Dammeier  wanted  to  let  him  have  both  houses  at 
the  same  figure,  namely,  $1,345,  he  would  take  them,  and 
that  Dammeier  agreed  to  it.  George  H.  Dammeier  testifies 
that  he  let  plaintiff  have  the  contract  to  build  the  two 
houses  for  Wilcox  and  Turple,  and  was  to  give  him  $1,345 
for  building  each  house,  that  amount  being  specified  and 
agreed  upon ;  that  the  contract  for  the  two  houses  was 
made  at  the  same  time,  at  the  same  interview,  but  was  not 
reduced  to  writing;  that  the  witness  had  a  contract  with 
Wilcox  to  build  him  a  house  on  his  premises,  also  one 
with  Turple  to  build  a  house  on  his  premises,  and  that  his 
contract  with  plaintiff  was  for  building  the  two  houses  for 
$2,690 ;  that  they  made  up  the  price  for  the  two  houses 
by  doubling  his  estimate  for  the  one.  It  is  a  little  difficult 
to  determine  from  this  testimony,  which  is,  in  substance, 
all  that  was  offered  upon  the  subject,  whether  the  parties 
entered  into  separate  contracts  for  the  construction  of  each 
house,  or  a  single  one  for  the  construction  of  both.  The 
work  of  construction  was  carried  forward  upon  both  dwell- 
ings concurrently,  the  plaintiff  letting  subcontracts  for 
doing  portions  of  the  work  on  both  jointly,  and  it  might 
be  said  that  he  treated  them,  so  far  as  the  employment  of 
his  workmen  was  concerned,  as  one  undertaking.  This  is 
a  circumstance  of  some  weight,  perhaps,  in  determining 
the  character  in  which  he  contracted  with  Dammeier  Com- 
pany for  their  construction,  whether  for  each  separately 
or  for  both  as  an  entire  undertaking,  but  it  is  not  conclu- 
sive. We  think,  however,  the  feature  of  controlling  im- 
portance is  that  Dammeier  Company  had  separate  con- 
tracts with  Wilcox  and  Turple  for  the  construction  of  these 
buildings,  and  it  was  its  purpose  in  dealing  with  plaintiff 
to  have  the  structures  erected  in  accord  with  its  under- 
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taking  with  them.  After  plaintiff  had  made  his  estimate 
on  the  Wilcox  house,  Dammeier  tried  to  get  him  to  con- 
tract the  Turple  house  for  less,  but  he  would  not  assent  to 
it,  and  so  they  agreed  upon  $1,345  for  each  house.  Hav- 
ing kept  the  estimates  separate,  perhaps  for  Dammeier 
Company's  convenience  and  benefit,  the  most  natural 
thing  would  be  to  carry  on  the  negotiations  to  the  end 
upon  the  separate  basis.  This  is  what  plaintiff  says  they 
did,  and  is  what  we  are  warranted  in  concluding  that  they 
in  fact  did.  The  plaintiff  was  justified,  therefore,  in  filing 
separate  claims  or  liens:  Beach  v.  Stamper ,  44  Or.  4  (74 
Pac.  208). 

4.  The  evidence  shows  that  Dammeier  Company  and 
its  agent  have  made  payments  to  plaintiff  and  his  subcon- 
tractors and  employes  indiscriminately,  without  any  refer- 
ence to  the  idea  of  separate  contracts,  and  it  is  insisted 
that  it  is  impossible  to  say  how  much  has  been  paid  upon 
the  Wilcox  building  and  how  much  upon  the  Turple  build- 
ing, and  that  for  this  reason  the  liens  are  void.  The  pay- 
ments were  made  without  directions  by  the  debtor  as  to 
how  they  should  be  applied,  so  the  creditor,  the  plaintiff 
herein,  had  the  right  to  make  the  application  ;  and  having 
admittedly  made  it  upon  an  altogether  equitable  basis,  the 
defendants  cannot  be  heard  to  complain.  He  is  at  fault 
that  he  did  not  protect  himself  against  the  defalcation  of 
the  original  contractor  in  allowing  claims  to  be  preferred 
against  the  building  by  exacting  sufficient  surety  to  insure 
a  faithful  compliance  with  the  contract  to  construct. 

5.  But  it  is  further  urged  that  the  subcontractor  has 
made  a  profit,  and  that  it  is  contrary  to  the  spirit  of  the 
statute  to  allow  him  to  do  so  and  claim  a  lien  for  it;  that 
the  plain  principle  of  the  statute  is.  not  to  make  the  owner 
responsible  for  the  performance  of  such  contracts,  but  to 
require  him  to  pay  the  reasonable  worth  of  the  labor  or 
materials  when  they  have  added  to  the  value  of  his  prop- 
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erty.  We  have  seen  that  the  principle  upon  which  the 
lien  is  given  is  that  the  subcontractor,  artisan,  laborer,  or 
materialmen  have  by  implication  a  contract  with  the 
owner,  and,  so  long  as  they  do  not  pass  beyond  the  terms 
and  scope  of  the  original  contract,  which  is  the  foundation 
of  their  privity  with  the  owner  for  the  purpose  of  the  stat- 
ute, they  are  entitled  to  claim  a  lien.  In  the  present  case 
the  plaintiff  is  not  only  within  the  principle,  but  the  work 
done  must  be  considered  to  have  been  reasonable,  for  it 
was  done  at  a  price  less  by  $105  on  each  building  than 
that  which  the  defendants  contracted  to  pay  Dammeier 
Company  therefor. 

These  considerations  affirm  the-decree  of  the  trial  court, 
and  such  will  be  the  order  of  this  court.        Affirmed. 


On  Motion  for  Rehkaring. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

In  their  petition  for  rehearing  counsel  urge  that  there 
remains  a  question  that  has  not  received  the  consideration 
of  the  court,  which  is,  can  the  subcontractor,  contracting 
separately  with  the  original  contractor  for  the  construc- 
tion of  each  of  the  two  buildings,  arbitrarily  apportion  the 
cost  of  materials  and  labor  furnished  at  his  instance  upon 
the  buildings  indiscriminately,  and  claim  a  lien  therefor? 
This  mistakes  the  real  question,  which  is, can  the  subcon- 
tractor under  such  conditions  claim  a  lien  for  material 
and  labor  furnished  under  his  contract — that  is,  having 
performed  his  contract  with  the  original  contractor,  can 
he  claim  a  lien  for  the  amount  remaining  due  him  by  the 
terms  of  that  contract?  In  this  form  the  question  is  an- 
swered by  the  main  opinion.  Being  within  the  scope  and 
authority  of  the  original  contract,  the  consideration  agreed 
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upon  between  the  original  contractor  and  the  subcon- 
tractor must  be  deemed  to  have  been  reasonable,  and  the 
subcontractor  has  his  lien  to  the  extent  of  such  agreed 
consideration.  How  Smith,  the  subcontractor,  performed 
his  work  of  construction,  whether  by  subcontracts  with 
other  mechanics  or  workmen,  or  by  the  purchase  of  ma- 
terial and  the  employment  of  labor  l)y  him  direct,  and 
their  use  in  the  buildings,  or  whether  his  subcontracts 
with  others  comprised  the  two  buildings  jointly,  or  the  ma- 
terials and  labor  were  employed  indiscriminately  thereon, 
without  keeping  a  separate  account  therefor  with  each 
building,  could  make  no  difference  w^ith  the  owner,  so  that 
his  contract  with  the  original  contractor  has  been  per- 
formed, and  it  is  not  costing  him  more  than  he  agreed  to 
pay  for  the  work  of  construction.  The  subcontractors 
under  Smith,  if  they  made  joint  contracts  for  doing  cer- 
tain portions  of  the  work  as  it  respects  both  houses,  and 
the  materialmen  and  persons  furnishing  labor,  if  they 
furnished  material  and  performed  labor  indiscriminately 
upon  the  two  houses  without  keeping  a  separate  account 
with  each,  might,  and  undoubtedly  would,  have  trouble, 
under  the  decision  in  Beach  v.  Stamper,  44  Or.  4  (74  Pac. 
208),  in  claiming  a  lien ;  but  Smith  is  not  environed  or 
entangled  ^ith  their  difficulties.  He  had  only  to  look  to 
the  performance  of  his  subcontracts  with  Dammeier  Com- 
pany to  entitle  him  to  his  liens,  and,  if  his  subcontractors, 
n)aterialmen,and  employes  were  paid  indiscriminately  by 
the  original  contractor  or  his  agents,  he  had  a  right,  as  we 
have  seen,  to  make  the  applications  of  payments  as  it  per- 
tains to  his  two  contracts  with  Dammeier  Company  as  he 
saw  fit,  the  company  not  having  itself  made  such  applica- 
tions. 

This  disposes  of  the  question  now  insisted  upon,  and  the 
rehearing  will  be  denied.  Rehearing  Denied. 
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Decided  8  February,  1904. 

BADIiET  V.  COIiUMBIA  KAIIiWAY   CO. 

[75  Pac.  212.J 

Carriers— Bbcomino  a  Passbnqer— Riding  on  Engine. 

1.  The  mere  silent  acquleRcence  of  a  railroad  conductor  In  not  objecting  when 
be  flnds  a  person  riding  on  a  part  of  tbe  train  not  designed  for  passengers  does 
not  make  sucli  person  a  passenger. 

Becoming  Pahsbngbr  by  Going  to  Station. 

2.  Tbe  relation  of  passenger  and  carrier  is  one  of  contract,  and  begins  only 
when  the  passenger  passes  under  the  care  of  the  carrier  to  be  transported  in  the 
place  provided  for  that  purpose.  While  it  sometimes  happens  that  a  person  Is  con- 
sidered a  pa>>senger  before  actually  boarding  the  conveyance,  be  is  not  so  consid- 
ered after  boarding  it  In  a  part  not  intended  for  passenger  accommodation.  Thus, 
a  person  who  goes  to  a  railroad  station  Intending  to  board  a  train,  but  who  rides 
on  tbe  engine,  is  not  a  passenger  with  reference  to  either  the  station  or  the  train. 

Riding  on  Engine  as  Contributory  Negligence. 

3.  A  person,  who  at  the  direction  of  the  engineer,  and  without  the  knowledge 
of  tlie  conductor,  rides  on  the  engine  of  a  train  which  carries  passengers,  and  is 
injured  by  an  (Xicurrence  that  would  not  have  affbcted  him  had  he  been  In  the 
place  provided  for  passengers,  is  guilty  of  contributory  negligence. 

From  Sherman :  W.  L.  Bradshaw,  Judge. 

This  is  an  action  by  R.  M.  Radley  against  the  Columbia 
Southern  Railway  Company  to  recover  damages  for  an  in- 
jury the  plaintiff  received  in  jumping  from  one  of  the  de- 
fendant's locomotives  upon  which  he  was  riding.  The 
defendant  owns  and  operates  a  railroad  from  Biggs  Station, 
on  the  line  of  the  Oregon  Railroad  &  Navigation  Company, 
south  to  Shaniko.  For  some  distance  out  of  Biggs  there 
is  an  up  grade  on  defendant's  road,  at  the  foot  of  which, 
in  pursuance  of  the  demand  of  the  Oregon  Railroad  & 
Navigation  Company,  it  had  put  in  a  derailer  for  the  pur- 
pose of  derailing  a  runaway  car  or  train,  and  preventing 
a  collision  with  either  Oregon  Railroad  &  Navigation  or 
its  own  trains  on  the  line  or  in  the  yard.  The  plaintiff 
resides  at  Biggs.  On  the  day  before  the  accident  he  went 
on  some  business  to  Wasco,  the  first  station  on  defendant's 
road.  When  ready  to  return  home  in  the  evening,  he  went 
to  the  station  to  learn  whether  a  delayed  freight  train, 
which  carried  passengers,  was  going  on  through,  and  there 
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met  the  conductor  of  the  train,  who  told  him  that  it  would 
not  go  until  morning,  and  that  he  might  go  down  on  it 
then,  provided  he  was  at  the  station  in  time.  The  next 
morning  the  plaintiff  purchased  some  provisions,  and  had 
them  delivered  at  the  station.  He  soon  after  went  down 
himself,  and  met  the  station  agent,  who  told  him  that  his 
things  had  been  put  aboard  the  train,  and  that,  if  he  de- 
sired to  ride  thereon,  he  would  have  to  go  to  where  it  was 
standing,  some  three  or  four  hundred  feet  south  of  the 
depot,  as  it  would  not  or  could  not  stop  after  it  had  started. 
The  train  consisted  of  an  engine  and  tender,  fifteen  loaded 
cars,  and  the  caboose.  The  plaintiff,  without  purchasing 
a  ticket  or  paying  his  fare,  started  up  the  track  to  get  on 
the  caboose,  but  before  he  reached  it  the  signal  to  start 
had  been  given,  and  after  he  had  gone  two  or  three  car 
lengths  past  the  engine,  the  engineer  called  out  to  him, 
saying:  "Come,  get  on  here.  I  haven't  time  to  wait.  We 
want  to  start  right  out " — when  the  plaintiff  got  aboard  the 
engine.  At  that  time  the  conductor  was  on  the  top  of  the 
train,  about  two-thirds  of  the  way  back  to  the  rear,  but 
he  did  not  say  anything,  and  there  is  no  direct  evidence 
that  he  saw  the  plaintiff,  or  knew  that  he  got  aboard  the 
engine.  The  plaintiff  rode  on  the  engine  to  Biggs,  but 
when  the  train  reached  the  derailing  switch  it  was  not 
stopped,  as  was  the  custom,  so  that  some  one  could  go  for- 
ward and  close  the  switch,  but,  as  we  must  assume  from 
the  verdict  of  the  jury,  through  the  negligence  and  care- 
lessness of  the  defendant  and  its  servants,  the  engine  and 
the  first  three  cars  ran  off  the  track  and  onto  the  ties,  the 
caboose  and  the  other  cars  remaining  on  the  track.  When 
it  was  apparent  that  the  engine  was  going  into  the  open 
switch,  the  plaintiff,  in  response  to  a  suggestion  from  the 
fireman,  leaped  to  the  ground,  breaking  his  leg,  for  which 
injury  he  seeks  to  recover  in  this  case.  His  action  is  based 
upon  allegations  that  he  was  a  passenger,  and  that  the 
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accident  occurred  on  account  of  the  carelessness  of  the 
defendant.  The  defense  is  that  he  was  not  a  passenger, 
but  a  trespasser,  and  that  the  accident  was  due  to  his  con- 
tributory negligence  in  riding  at  an  exposed  and  unusual 
place  on  the  train.  He  had  a  verdict  and  judgment  in  the 
court  below,  and  the  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Snow 
&  McCamant,  with  an  oral  argument  by  Mr.  Wallace  Mc- 
Camant. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  William  H.  Wilson. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  foregoing 
terms,  delivered  the  opinion  of  the  court. 

1.  There  were  many  points  discussed  by  counsel  at  the 
argument  and  in  the  briefs,  but  the  controversy  centers 
around  the  question  as  to  whether  the  plaintiff  was  a  pas- 
senger at  the  time  of  the  accident,  and  entitled  to  the  rights 
and  protection  of  such,  and,  if  so,  whether  he  is  guilty  of 
such  contributory  negligence  in  riding  on  the  engine  as 
will  bar  a  recovery.  There  is  no  contention  that  he  was  a 
passenger  because  of  anything  said  or  done  by  the  engi- 
neer. It  is  admitted  by  the  plaintiff  that  the  engineer  had 
no  authority  to  bind  the  defendant  by  inviting  plaintiff  to 
ride  on  his  engine,  or  to  create  the  relation  of  passenger 
and  carrier  between  him  and  defendant.  It  is  argued, 
however,  that  plaintiff  was  a  passenger,  because  (1)  he  was 
riding  on  the  engine  with  the  knowledge  of,  and  without 
objection  from,  the  conductor;  and  (2)  he  went  to  the 
station  on  the  morning  of  the  accident,  intending  to  take 
passage  on  the  train,  and  was  directed  by  the  station  agent 
of  the  defendant  where  to  go  to  board  the  train.  There 
is  no  pretense  that  the  plaintiff  was  on  the  engine  by  the 
express  invitation,  direction,  or  permission  of  the  con- 
ductor.   It  is  only  sought  to  infer  from  the  testimony  and 


Feb.  1904.]    Radlky  i?.  Columbia  Railway  Go.  335 

surrounding  circumstances  that  the  conductor  probably 
knew  that  he  was  aboard  the  engine,  although  such  an  in- 
ference is  hardly  warranted  by  the  testimony.  But  even 
if  the  conductor  had  knowledge  of  the  fact,  it  was  not 
sufficient  to  make  him  a  passenger.  The  train  was  about 
to  start  at  the  time  the  plaintiff  boarded  the  engine;  the 
signal  had  already  been  giv^en  ;  and  it  was  not  the  duty  of 
the  conductor  to  delay  the  departure  of  the  train,  or  to  stop 
it  after  it  had  started,  before  reaching  the  next  station,  to 
put  the  plaintiff  off,  in  order  to  prevent  him  from  becom- 
ing a  passenger:  Downey  v.  Railway  Co.  28  W.  Va.  732; 
Atchinson,  T,  it  S.  F.  R.  Co.  v.  Headland,  18  Colo.  477  (33 
Pac.  185,  20  L.  R.  A.  822).  Again,  the  company  had  pro- 
vided a  car  attached  to  the  train  for  the  carriage  of  pas- 
sengers, and  the  plaintiff  had  knowledge  of  that  fact.  The 
mere  silent  acquiescence  of  the  conductor  in  his  riding  on 
an  engine  would  therefore  not  make  him  a  passenger: 
4  Elliott,  Railroads,  §  1580 ;  Virginia  Mid.  R.  Co.  v.  Roach, 
83  Va.  375  (5  S.  E.  175). 

A  conductor,  of  course,  has  charge  of  the  train,  and  has 
authority  to  assign  passengers  to  cars  and  seats.  Ordi- 
narily, if  he  directs  a  passenger  to  take  a  certain  place  on 
the  train,  the  passenger  may  obey  him  without  losing  his 
status  as  a  passenger,  or  being  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law,  unless,  perhaps,  the  place  is  so 
obviously  unsafe  and  dangerous  that  no  reasonably  pru- 
dent person  would  consent  to  occupy  it,  even  if  directed 
to  do  so.  But  a  conductor's  mere  knowledge  that  a  person 
is  riding  at  an  unsuitable  or  exposed  place  on  the  train,  or 
one  he  knows  is  not  designed  for  carrying  passengers,  does 
not  make  the  person  a  passenger,  or  charge  the  carrier 
with  that  high  degree  of  care  toward  him  which  it  owes 
to  one  whom  it  has  accepted  and  agreed  to  transport  as  a 
passenger.  Where  one  has,  by  entering  a  car  provided  by 
a  railway  company  for  that  purpose,  become  in  fact  a  pas- 
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senger,  he  perhaps  does  not  lose  such  status  by  assuming 
a  dangerous  position  on  the  train,  assigned  him  by  the 
direction  or  consent  of  the  employes  in  charge  thereof, 
although  under  such  circumstances  he  may  even  be  guilty 
in  some  instances  of  such  contributory  negligence  as  would 
preclude  a  recovery:  3  Thompson,  Neg.  §  2671 ;  Brownx. 
Scarboroy  97  Ala.  316  (12  South.  289);  Willmot  v.  Corrigan 
Consol.  SL  Ry,  Co.  106  Mo.  535  (17  S.  W.  490);  Lake  Shore 
&  M,  S.  Ry.  Co.  V.  Brown,  123  111.  162  (14  N.  E.  197,  5  Am. 
St.  Rep.  510);  Indianapolis  (t  St.  L.  R.  Co.  v.  Horsty  93  U. 
S.  291.  Before  this  principle  can  apply,  however,  he  must 
first  become  a  passenger,  and  he  does  not  assume  that  re- 
lationship by  voluntarily  boarding  an  engine,  which  is 
obviously  not  designed  for  the  carriage  of  passengers  :  Mc 
Gucken  v.  Western  N.  Y.  cfc  P.  R.  Co.  77  Hun,  69  (28  N.  Y. 
Supp.  298);  Virginia  Mid.  R.  Co.  v.  Roachy  83  Va.  375  (5 
S.  E.  175);  Robertson  v.  New  York  &  Erie  R.  Co.  22  Barb.  91. 
The  plaintiff,  therefore,  did  not  become  a  passenger  by 
riding  on  the  engine  with  the  silent  acquiescence  of,  and 
without  objection  from,  the  conductor,  even  if  the  evidence 
is  sufficient  to  sustain  hie  position  on  this  point. 

2.  Nor  did  he  become  a  passenger  on  the  train  because 
he  went  to  the  station  for  that  purpose.  Where  one  goes 
to  a  railway  station  at  a  reasonable  time  before  the  depar- 
ture of  a  train  for  the  purpose  of  traveling  thereon,  he  may 
be  regarded  as  a  passenger  in  so  far  as  it  may  relate  to  an 
injury  received  through  the  negligence  or  carelessness  of 
the  company  while  in  or  about  the  station  or  attempting 
to  board  the  train  :  Allender  v.  Chicago,  R.  I.S:  Pac.  R.  Co. 
37  Iowa,  264;  Grimes  v.  Pennsylvania  Co.  (C.  C.)  36  Fed.  72; 
Warren  v.  Fiichburg  R.  Co.  8  Allen  227  (85  Am.  Dec.  700); 
Exion  V.  Central  R.  Co.  62  N.  J.  Law,  7  (42  Atl.  486).  The 
plaintiff,  however,  was  not  injured  at  the  station,  but  while 
riding  on  the  train  eight  or  ten  miles  distant  therefrom ; 
and  the  duty  of  the  company  to  him  must  be  determined 
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by  the  relation  he  bore  to  it  on  the  train,  and  not  while 
he  was  at  the  station.  One  does  not  become  a  passenger 
on  a  railway  train  until  he  has  come  under  the  charge  of 
the  carrier  by  boarding,  or  attempting  to  board,  at  its  invi- 
tation, a  car  thereof  used  or  held  out  by  it  for  the  trans- 
portation of  passengers.  The  relation  of  passenger  and 
carrier  is  one  of  contract,  and  requires  the  assent  of  both 
parties.  To  become  a  passenger,  one  must  put  himself  in 
charge  of  the  carrier,  with  the  bona  fide  intention  of  being 
carried,  and  the  carrier  must  receive  and  accept  him  as 
such  :  4  Elliott,  Railroads,  §  1579;  5  Am.  &  Eng.  Enc. 
Law,  (2  ed.)  488;  Webster  v.  Fitchburg  R,  Co,  161  Mass.  298 
(37  N.  E.  165, 24  L.  R.  A.  521);  Illinois  Cent.  R,Co.  v.  O'Keefe, 
168  111.  115  (48  N.E.  294,  39  L.R.A.  148,  61  Am.  St.  Rep. 
68).  Of  course  there  is  hardly  ever  any  formal  act  by  the 
passenger  in  putting  himself  in  the  care  of  the  carrier,  or 
by  the  carrier  in  accepting  him  as  a  passenger,  but  these 
relations  are  commonly  implied  from  the  circumstances. 
The  railway  company  holds  itself  out  as  ready  to  receive 
as  passengers  all  who  are  willing  to  be  governed  by  its 
rules  and  regulations,  and  who  present  themselves  at  a 
proper  place,  at  a  proper  time,  and  in  a  proper  manner. 
By  providing  certain  cars  attached  to  a  train  for  the  carry- 
ing of  passengers,  the  company  impliedly  invites  all  per- 
sons desiring  to  be  transported  to  enter  such  cars,  and  one 
who  accepts  such  invitation  in  good  faith  becomes  a  pas- 
senger without  any  further  act  on  the  part  of  the  company. 
The  providing  of  such  cars,  however,  manifests  an  inten- 
tion on  the  part  of  the  company  not  to  accept  a  person  as 
a  passenger  who  in  boarding  the  train  voluntarily  enters 
one  of  its  cars  or  vehicles  which  is  obviously  not  intended 
for  the  carriage  of  passengers,  even  though  he  may  have 
been  at  the  station  for  Hhe  purpose  of  traveling  on  the 
train,  and  has  a  ticket  entitling  him  to  ride. 

i4  Or. 22 


838  Radley  v.  Columbia  Railway  Co.         [44  Or. 

The  relation  of  passenger  and  carrier  can  only  begin 
when  the  passenger  puts  himself  in  charge  of  the  carrier 
for  the  purpose  of  being  transported  on  the  train.  It  is 
not  enough  that  he  may  have  a  ticket,  or  may  have  an 
immediate  intention  to  become  a  passenger.  He  is  not 
such,  so  far  as  the  act  of  carriage  is  concerned,  until  he 
actually  puts  himself  under  the  charge  of  the  company  by 
entering  a  car  provided  by  it  for  the  purpose.  Thus,  in 
Illinois  Cent  R.  Co.  v.  O'Keefe,  1G8  111.  115  (39  L.R.  A.  148, 
61  Am.  St.  Rep.  68,  48  N.  E.  294),  the  deceased,  who  had 
transportation  entitling  him  to  ride  on  the  train,  got  upon 
the  front  platform  of  the  baggage  car  after  the  train  had 
started  from  the  station,  and  while  riding  there  was  killed 
by  a  collision  with  a  freight  train.  The  conductor  and 
engineer  saw  him  climb  on  the  front  platform,  but  did 
not  see  him  afterward.  The  court  held  that  he  was  not  a 
passenger,  because  he  was  riding  in  a  place  not  provided 
by  the  company  for  the  carriage  of  passengers.  In  the 
course  of  the  opinion  it  is  said:  "It  was  also  necessary 
for  the  plaintiff  to  prove  that  the  relation  of  passenger 
and  carrier  existed  between  the  dece'\sed  and  the  defend- 
ant. This  relation  which  was  claimed  to  exist  is  a  contract 
relation.  A  railroad  company  holds  itself  out  as  ready  to 
receive  and  carry,  and  is  bound  to  receive  and  carry,  all 
passengers  who  offer  themselves  as  such  at  the  places  pro- 
vided for  taking  passage  on  its  trains,  and  who  take  such 
passage  in  the  cars  provided  for  passengers.  When  one 
so  presents  himself,  the  contract  relation  under  which  he 
acquires  the  rights  of  a  passenger  may  be  either  express, 
or  may  be  implied  from  the  circumstances.  If  a  person 
goes  upon  cars  provided  by  the  railroad  company  for  the 
transportation  of  passengers,  with  the  purpose  of  carriage 
as  a  passenger,  with  the  consent,  express  or  implied,  of  the 
railroad  company,  he  is  presumptively  a  passenger.  ♦  ♦ 
Both  parties  must  enter  into  and  be  bound  by  the  con- 
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tract.  The  passenger  may  do  this  by  putting  himself  into 
the  care  of  the  railroad  company  to  be  transported,  and 
the  company  does  it  by  expressly  or  impliedly  receiving 
him  and  accepting  him  as  a  passenger.  The  acceptance 
of  the  passenger  need  not  be  direct  or  express,  but  there 
must  be  something  from  which  it  may  be  fairly  implied. 
One  does  not  become  a  passenger  until  he  has  put  himself 
in  charge  of  the  carrier,  and  has  been  expressly  or  im- 
pliedly received  as  such  by  the  carrier." 

Again,  in  Missouri^  K.  &  T.  Ry.  Co.  v.  Williams,  91  Tex. 
255  (42  S.  W.  855),  the  plaintiff,  desiring  to  return  to  his 
home,  got  on  the  front  platform  of  a  passenger  train  at  one 
of  the  stations,  because  he  did  not  have  time  to  get  on  else- 
where. He  had  money  with  which  to  pay  his  fare,  and 
intended  to  do  so,  but  had  no  ticket.  After  the  train  started 
the  fireman  began  throwing  water  on  him  from  a  hose, 
and  continued  doing  so  until  he  jumped  off  the  train  and 
was  injured.  It  was  held  that  he  was  not  a  passenger,  and 
could  not  recover,  because  he  did  not  take  passage  on  that 
part  of  the  train  provided  by  the  company  for  carrying 
passengers.  The  court,  after  discussing  what  constitutes 
a  passenger,  and  saying  that,  in  order  to  raise  the  implied 
contract,  the  party  desiring  to  be  carried  by  the  railroad 
company  must  take  passage  on  that  part  of  the  train  pro- 
vided by  it  for  carrying  passengers,  say:  "Notwithstand- 
ing the  statute  permits  the  payment  of  fares  upon  the 
train,  we  think  it  a  reasonable  regulation  for  the  company 
to  make  that  it  should  establish  places  at  which  to  receive 
its  passengers,  and  designate  coaches  for  them  to  ride  in. 
It  is  proper  that  the  carrier  should  be  notified  of  the  pres- 
ence of  all  persons  claiming  the  protection  of  passengers ; 
otherwise  it  would  be  unable  to  distinguish  between  such 
persons  and  those  who  might  be  trespassers,  where  they 
enter  portions  of  the  train  not  used  for  the  carriage  of 
passengers.    By  this  rule  the  rights  of  a  carrier  and  a 
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passenger  would  be  alike  guarded,  while,  on  the  other 
hand,  if  the  person  seeking  passage  on  the  train  were  per- 
mitted to  board  any  part  of  the  train,  as  expressed  in  the 
instruction,  the  carrier  would  be  placed  under  the  highest 
obligation  to  one  with  whom  it  did  not  know  it  sustained 
the  relation  of  carrier  to  passenger."  In  Chicago  ct  Erie 
R.  Co.  V.  Field,  7  Ind.  App.  172  (52  Am.  St.  Rep.  444,  34 
N.  E.  406),  the  plaintiff  was  at  the  station  on  defendant's 
road,  and  desired  to  go  to  another  station.  When  the 
train  stopped,  he  boarded  the  front  platform  of  the  ex- 
press car.  After  the  train  started,  a  brakeman  appeared, 
inquired  where  he  was  going,  and  demanded  his  fare* 
which  was  paid  in  full.  He  rode  on  the  platform  until 
a  short  distance  from  his  destination,  when  he  was  dis- 
covered by  the  conductor  and  expelled  from  the  train. 
In  an  action  against  the  company  for  breach  of  con- 
tract, the  court  held  that  plaintiff  was  not  a  passenger, 
but  a  trespasser,  and  that  the  payment  of  fare  to  the  brake- 
man  created  no  contractual  relation  between  plaintiff  and 
defendant,  because  it  was  paid  at  a  place  and  upon  a  vehicle 
not  set  apart  for  passengers.  In  Merrill  v.  Eastern  Rail- 
road Co.  139  Mass.  238  (1  N.  E.  548,  52  Am.  Rep.  705), 
the  plaintiff's  intestate  had  been  traveling  on  an  engine, 
but  got  off  at  one  of  the  stations,  and  after  the  conductor 
had  called  "All  aboard,"  and  the  train  had  started,  got  on 
the  front  platform  of  the  first  car,  and  when  the  train  had 
gone  a  short  distance  he  fell  off  and  was  killed.  The  court 
held  that  he  did  not  become  a  passenger  by  riding  on  the 
engine,  because  it  was  a  place  which  every  one  knows  is 
not  intended  for  passengers,  but,  assuming  that  his  status 
on  the  engine  did  not  give  character  to  his  subsequent 
relation  to  the  company,  and  that  he  was  in  the  same  po- 
sition at  the  time  of  the  accident  as  if  he  had  attempted 
to  get  on  the  train  at  the  station  for  the  first  time,  he  was 
still  not  a  passenger,  because  outside  of  any  implied  invi- 
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tation  of  the  company,  and  was  riding  at  an  improper  place 
on  the  train.  Other  cases  might  be  referred  to  to  the  same 
effect,  but  these  are  sufficient  for  the  purpose. 

In  each  of  them  the  injured  party  attempted  to  board 
the  train  at  the  station,  and  was  therefore,  perhaps,  a  pas- 
senger, in  the  sense  that,  if  he  had  been  injured  at  the 
station  by  the  negligence  of  the  defendant,  he  could  have 
recovered;  but  his  right  to  recover  for  any  injury  re- 
ceived while  riding  on  the  train  was  made  to  depend  upon 
whether  the  company  had  accepted  and  agreed  to  carry 
him  as  a  passenger  thereon.  There  is  no  suggestion  in 
any  of  the  cases  that  his  right  to  ride  on  the  engine  or 
other  exposed  place  on  the  train  was  affected  in  any  way 
by  the  fact  that  he  went  to  the  station  intending  to  take 
passage  on  the  train.  Going  to  a  railway  station  for  such 
purpose  only  indicates  a  design  to  enter  into  the  relation 
of  passenger  and  carrier,  but  it  does  not  create  it  so  far  as 
it  may  relate  to  the  contract  of  carriage.  All  the  authori- 
ties concur  that,  in  order  to  entitle  a  person  to  the  rights 
of  a  passenger,  he  must  intend  to  ride  in  a  proper  place 
on  the  train.  "Every  person  being  carried  upon  a  public 
conveyance  usually  employed  in  the  carriage  of  passen- 
gers," says  Mr.  Hutchinson,  "is  presumed  to  be  lawfully 
upon  it  as  a  passenger.  But  if  a  person,  by  his  own  solici- 
tation or  by  his  own  consent,  is  carried  upon  a  vehicle  or 
conveyance  which  is  not  used  for  the  purpose  of  passenger 
carriage,  and  this  be  known  to  him,  there  can  be  no  such 
presumption,  although  the  owner  may  be  a  common  car- 
rier of  passengers  by  other  and  different  means  of  convey- 
ance": Hutchinson,  Carriers,  §  554.  A  railway  company 
owes  to  its  passengers  the  highest  possible  degree  of  skill 
in  transporting  them,  and  in  the  management  and  opera- 
tion of  the  train,  and  is  liable  for  slight  negligence.  There- 
fore, as  said  by  the  Supreme  Court  of  Illinois  in  Chicago 
&  E.  III.  It  Co.  v.  Jennings,  190  111.  478  (00  N.  E.  818,  54 
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L.  R.  A.  827),  **  it  seems  plain  that  the  circumstances  must 
be  such  that  the  company  will  understand  that  such  a 
person  is  a  passenger  in  its  care,  and  entitled  to  its  pro- 
tection. The  company  certainly  has  a  right  to  know  that 
the  relation  and  duty  exist,  and  the  passenger  must  be  at 
some  place  provided  by  the  company  for  passengers,  or 
some  place  occupied  or  used  by  them  in  waiting  for  or 
getting  on  or  off  trains.  Whenever  a  person  goes  into 
such  a  place  with  the  intention  of  taking  passage,  he  may 
fairly  expect  that  the  company  will  understand  that  he  is 
a  passenger  and  protect  him.  If  he  could  be  a  passenger 
before  reaching  such  a  place,  there  would  be  no  limit  or 
place  where  it  could  be  said  that  he  became  a  passenger." 
Or,  as  expressed  by  the  Supreme  Court  of  Virginia  in 
Jamrnison  v.  Chesapeake  &  Ohio  Ry,  Co,  92  Va.  327  (23 
S.  E.  758,  53  Am.  St.  Rep.  813):  '*  Railroad  corporations 
owe  a  high  degree  of  duty  to  their  passengers.  They  must 
do  all  for  their  safety  that  human  skill  and  foresight  may 
suggest,  and  are  responsible  for  any — even  the  slightest — 
neglect ;  but,  that  the  passenger  may  hold  the  company  to 
this  high  degree  of  responsibility,  it  is  incumbent  upon 
him  to  occupy  the  position  upon  the  train  assigned  to 
passengers,  and,  if  he  voluntarily  assumes  a  position  of 
peril,  and  injury  results  from  it,  he  cannot  recover."  The 
plaintiff,  having  voluntarily  entered  a  car  on  the  train  of 
the  defendant  which  was  obviously  not  intended  for  the 
carriage  of  passengers,  and  which  he  must  have  known 
and  did  know  was  designed  exclusively  for  the  employes 
of  the  railway  company,  was  not,  in  our  opinion,  a  pas- 
senger, and  is  not  entitled  to  recover  for  that  reason. 

3.  But,  if  we  are  mistaken,  and  under  any  possible  view 
he  is  to  be  regarded  as  a  passenger  at  the  time  of  the  acci- 
dent, he  was  guilty  of  such  contributorj'^  negligence,  as  a 
matter  of  law,  in  riding  in  the  engine,  as  would  bar  a  re- 
covery.   A  railway  locomotive  is  not  a  place  intended  for 
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the  carriage  of  passengers,  and  an  adult  person  who  is 
injured  in  consequence  of  riding  thereon,  even  with  the 
silent  acquiescence  of  the  conductor  or  the  direction  of  the 
engineer,  cannot  recover,  where  he  would  not  have  been 
injured  if  he  had  been  in  his  proper  place  on  the  train  : 
5  Am.  &  Eng.  Enc.  Law,  (2  ed.)  G74;  3  Thompson,  Neg. 
2943;  Beach,  Con.  Neg.  154;  1  Fetter,  Carriers,  §  175. 
The  engineer  has  no  authority  to  bind  the  conipany  by 
accepting  him  as  a  passenger  on  his  engine,  and  the  mere 
consent  of  a  conductor  will  not  justify  a  passenger  in  oc- 
cupying a  place  of  obvious  danger,  not  designed  or  in- 
tended for  the  use  of  passengers.  Thus,  as  said  by  Mr. 
Wood:  "Where  a  person  voluntarily  and  unnecessarily 
puts  himself  in  a  position  of  danger,  he  cannot  excuse  the 
act  because  he  was  permitted  to  do  so  by  the  company *s 
agents,  in  direct  violation  of  their  rule  '^  Wood,  Railway 
Law,  p.  1109,  §  304.  Again,  on  page  1083,  §  301,  the  same 
author  says:  "The  presumption  of  law  is  that  persons 
riding  upon  trains  of  a  railroad  carrier  which  are  palpably 
not  designed  for  the  transportation  of  persons  are  not  law- 
fully there,  and,  if  they  are  permitted  to  be  there  by  the 
consent  of  the  carrier's  employes,  the  presumption  is 
against  the  authority  of  the  employes  to  bind  the  carrier  by 
such  consent."  In  Hichey  v.  Boston  &  L.  R.  Co,  14  Allen 
429,  the  court  use  the  following  language :  "If  sufHcient 
and  suitable  provisions  be  made  within  the  car  for  all  pas- 
sengers, the  managers  of  the  train  are  not  under  obliga- 
tions to  restrict  them  to  their  proper  places,  nor  to  prevent 
them  from  acts  of  imprudence.  If  they  voluntarily  take 
exposed  positions,  with  no  occasion  therefor,  nor  induce- 
ment thereto,  caused  by  the  managers  of  the  road,  except 
a  bare  license  by  noninterference  or  express  permission 
of  the  conductor,  they  take  the  special  risks  of  that  posi- 
tion upon  themselves."  In  St.  Louis  S.  W.  R,  Co,  v.  Rice, 
9  Tex.  Civ.  App.  509  (29  S.  W.  525),  the  plaintiff  at  the 
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time  of  the  accident  was  riding  on  the  top  of  the  caboose 
with  the  assent  of  the  conductor,  because,  as  he  contended, 
the  car  was  so  crowded  that  there  was  no  room  inside.  The 
court  held  that  there  being  no  room  inside  the  car  would 
not  justify  the  plaintiff  in  taking  a  position  of  obvious  dan- 
ger by  riding  at  a  place  not  designed  by  the  company 
for  the  use  of  passengers,  nor  would  the  consent  of  the 
conductor  relieve  him  from  using  that  degree  of  care  that 
a  person  of  ordinary  prudence  would  exercise. 

In  Texas  &  Pac.  Ry.  Co.  v.  Boyd^  6  Tex.  Civ.  App.  205 
(24  S.  W.  1086),  a  passenger  who  was  riding  on  the  engine 
was  injured  in  a  collision ;  and  it  was  held,  in  effect,  that 
by  voluntarily  taking  a  place  upon  the  train  more  hazard- 
ous than  that  provided  by  the  carrier  for  passengers,  when 
such  hazard  was  known,  or  might  have  been  known  by  the 
use  of  ordinary  care,  he  thereby  assumed  the  risks  of  the 
increased  danger,  and  could  not  recover  for  an  injury  re- 
ceived while  so  riding  which  would  not  have  been  received 
if  he  had  been  at  a  proper  place  on  the  train.  In  Sanders 
V.  Chicago,  IL  I.  <fc  P.  L,  Co,  10  Okl.  325  (61  Pac.  1075), 
the  plaintiff  went  to  the  railway  station,  and  purchased 
from  defendant's  agent  a  ticket  entitling  him  to  ride  on  a 
train  then  standing  at  the  station.  Before  he  could  get  on 
the  train,  however,  the  vestibule  door  was  closed  and  locked; 
and,  as  he  was  unable  to  get  the  door  open,  he  concluded 
to  ride  on  the  step,  which  he  did  for  a  time,  and  then  fell 
oft'  and  was  injured.  It  was  held  that  he  was  guilty  of  con- 
tributory negligence,  and  could  not  recover,  although  it 
would  seem  that  he  was  compelled  to  ride  on  the  step  or 
wait  for  another  train.  In  Railroad  Company  v.  Jones,  95 
U.  S.  439,  the  plaintiff,  an  employe  of  the  defendant,  whom, 
with  other  employes,  it  was  accustomed  to  carry  to  and 
from  his  work,  was  told  by  the  person  in  charge  of  the 
train  that  they  were  about  to  start,  and  to  ''jump  on  any- 
where,''  and  climbed  upon  the  pilot  of  the  locomotive,  and 
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rode  there  until  he  was  injured.  The  court  held  that  he 
was  guilty  of  such  negligence  as  would  preclude  a  recovery, 
Mr.  Justice  Swaynk  saying*:  **  There  was  room  for  him  in 
the  box  car.  He  should  have  taken  his  place  there.  He 
could  have  gone  into  the  box  car  in  as  little,  if  not  less, 
time  than  it  took  to  climb  to  the  pilot.  The  knowledge, 
assent,  or  direction  of  the  company's  agents  as  to  what  he 
did  is  immaterial.  If  told  to  get  on  anywhere,  that  the 
train  was  late,  and  that  he  must  hurry,  this  was  no  justi- 
fication for  taking  such  a  risk.  As  well  might  he  have 
obeyed  a  suggestion  to  ride  on  the  cowcatcher,  or  put  him- 
self on  the  track  before  the  advancing  wheels  of  the  loco- 
motive. The  company,  though  bound  to  a  high  degree  of 
care,  did  not  insure  his  safety.  He  was  not  an  infant  nor 
non  compos.  The  liability  of  the  company  was  conditioned 
upon  the  exercise  of  reasonable  and  proper  care  and  caution 
on  his  part.  Without  the  latter,  the  former  could  not  arise." 
These  authorities  all  go  to  the  effect  that  when  a  passenger 
assumes  a  place  of  obvious  danger  on  a  railway  train,  not 
intended  by  the  carrier  for  passengers,  he  assumes  the  in- 
creased risk  caused  thereby. 

But  it  is  argued  that  this  rule  can  only  apply  to  persons 
who  voluntarily  ride  at  exposed  and  dangerous  places,  and 
that  the  plaintiff  was  not  so  riding  on  the  engine,  but  was 
in  some  way  compelled  to  do  so,  and  therefore  the  doc- 
trine has  no  application  to  him.  There  is,  however,  no 
evidence  showing  or  tending  to  show  that  the  plaintiff 
was  compelled  or  required  to  ride  on  the  engine  by  any 
one  having  authority  to  act  for  the  defendant.  He  came 
to  the  station  late,  and  was  told  by  the  engineer  that  the 
train  was  about  to  start,  and  to  get  on  the  engine.  But 
the  engineer  could  not  thereby  bind  the  defendant,  or  re- 
quire the  plaintiff  to  ride  at  any  particular  place.  The 
conductor  was  in  charge  of  the  train,  and  there  is  no  pre- 
tense that  he  ordered  or  directed  the  plaintiff  to  get  on  the 
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engine,  or  even  that  he  knew,  unless  through  the  merest 
possible  inference,  that  the  plaintiff  was  riding  there,  un- 
til the  accident  occurred.  If  the  plaintiff  had  got  on  the 
engine  by  the  command  or  direction  of  the  conductor,  a 
different  question  would  be  presented.  As  it  is,  however, 
his  act  was  purely  voluntary;  and  therefore  there  is  no 
ground,  as  we  view  the  record,  for  the  position  that  his 
riding  there  was  compulsory.  If  he  had  been  riding  in 
the  caboose  at  the  time  of  the  accident,  he  would  have 
been  a  passenger,  because  in  a  place  provided  by  the  rail- 
way company  for  the  carriage  of  passengers,  and,  if  injured 
by  the  negligence  of  the  defendant,  would  have  had  a 
cause  of  action  against  it.  But,  as  he  was  voluntarily  on 
the  engine,  and  would  not  have  been  injured  if  he  had 
been  at  a  proper  place  on  the  train,  the  defendant  is  not 
liable.  Indianapolis  v.  Horst,  93  U.  S.  291,  and  Lake  Shore 
&  M.  S,  Ry.  Co.  V.  Brown,  123  111.  162  (5  Am.  St.  Rep.  510, 
14  N.  E.  195),  are  not  in  any  way  parallel  cases.  In  each 
of  them  the  injured  party  was  being  carried  by  the  com- 
pany under  a  contract,  and  at  the  time  of  the  accident  was 
riding  at  the  place  on  the  train  provided  by  the  defendant 
for  his  carriage,  while  here  the  plaintiff  was  riding  in  a 
car  obviously  not  designed  for  the  carriage  of  passengers, 
although  a  car  for  that  purpose  was,  to  his  knowledge, 
attached  to  the  train.  In  the  two  cases  referred  to  the 
injured  parties  were  riding  where  the  company  intended 
them  to  ride,  while  here  the  plaintiff  was  riding  at  a  place 
where  he  knew  the  company  did  not  intend  passengers 
to  ride. 

It  follows  from  these  views  that  the  judgment  of  the 
court  below  must  be  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  proper,  not  incon- 
sistent with  this  opinion.  Reversed. 
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MIIiliEB  V.  WATTIEB. 

l76Pac.209.] 

State  Land  Board— Public  Land. 

1.  The  biNird  of  commissioners  for  the  sale  of  school  and  university  lands, 
which  under  the  act  of  1870  had  control  of  the  swamp  and  overflowed  lands  be- 
longing to  this  State,  was  more  than  a  mere  governmental  agent  for  that  pur- 
pose, it  was  part  of  the  administrative  department,  and  therefore  Its  action  In 
granting  an  application  to  purchase  swamp  land  belonging  to  the  State  is  final 
in  a  subsequent  suit  between  rival  claimants  thereof. 

Plea  dim  a  Issuance  of  Certificate  by  State  Board. 

2.  In  pleading  a  title  obtained  from  the  State  of  Oregon  through  the  land 
board  it  Is  sufilcient  to  state  that  on  due  application  the  board  Issued  to  a  stated 
person  a  certificate  of  purchase  for  certain  land,  and  the  pleading  need  not  show 
the  particulars  in  which  the  applicant  was  qualified  to  purchase:  8te%vart  v.  AU- 
ttock,  22  Or.  182,  dtstinguished. 

Forfeiture  of  Claim  to  Swamp  Land— Statute  of  1870. 

3.  The  act  of  1870,  regulating  the  sale  of  swamp  lands  (Laws  1870,  pp.  54, 56,  g  4), 
provided  for  a  forfeiture  of  the  land  contracted  for  upon  a  failure  by  the  pur- 
chaser to  comply  with  the  conditions  of  this  law,  without  any  declaration  to  that 
effect. 

Effect  of  Act  of  1878  on  Swamp  Land  Purchases. 

4.  The  law  of  1878,  concerning  the  purchase  of  swamp  land  from  the  State 
(Laws  1878,  pp.  41,  46, 1 9),  did  not  affect  the  rights  of  applicants  under  the  law  of 
1870  who  bad  made  the  first  payment  thereby  required. 

Waiver  by  Act  of  1887  of  Prior  Forfeitures  of  Swamp  Land. 

5.  Section  5  of  the  swamp  land  act  of  1887  is  an  explicit  waiver  of  the  forfeiture 
and  reversion  of  lands  sold  under  the  act  of  1870,  on  certain  conditions,  which  are 
all  satisfied  in  this  case. 

Evidence  of  Good  Faith. 

6.  The  evidence  establishes  that  defendant,  who  purchased  the  land  in  ques- 
tion from  the  State  after  plaintiff  had  purchased  it,  did  so  with  at  least  con- 
structive notice  of  plaintiff^s  claim,  and  therefore  cannot  be  considered  a  bona 
fide  purchaser. 

From  Marion :    Henry  H.  Hewitt,  Judge. 

This  suit  was  instituted  some  ten  years  ago  by  W.  P. 
Miller  against  Vallier  Wattier,  substitutions  having  since 
been  made  as  to  both  parties ;  its  purpose  being  to  have 
the  defendant  declared  to  hold  the  legal  title  of  lot  No.  3, 
section  7,  township  6  south,  range  1  west,  Willamette  Me- 
ridian, containing  55.22  acres,  in  trust  for  plaintiff.  The 
complaint  states,  in  substance,  that  the  tract  described  was 
in  March,  1860,  and  still  is,  swamp  and  overflowed  land, 
and  as  such  was,  by  act  of  Congress  approved  March  12, 
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1860,  granted  to  the  State  of  Oregon ;  that  on  November 
11,  1871,  sai^l  tract,  with  other  land,  was  by  the  board  of 
commissioners  for  the  sale  of  university  and  other  school 
lands  belonging  to  the  State  of  Oregon  duly  selected ;  that 
thereafter,  **upon  due  application  made  by  John  F.  Miller 
for  the  purchase  of  said  land,**  the  board,  on  April  9, 1872, 
sold  the  above  tract  to  him  as  swamp  and  overflowed  land, 
for  which  he  paid  the  State  20  per  centum  of  the  purchase 
price,  an,d  thereupon  received  from  the  board  a  certificate 
of  sale;  that  on  June  29,  1891,  Miller,  for  a  valuable  con- 
sideration, assigned  and  transferred  said  certificate,  to- 
gether with  all  his  right,  title,  and  interest  in  said  land, 
to  William  P.  Miller,  the  plaintiff;  that  on  April  18, 1882, 
the  plaintiff  paid  to  the  State  of  Oregon  the  balance  of  the 
purchase  price,  which  was  accepted  by  the  said  board  of 
commissioners  in  full  payment  thereof,  and  paid  into  the 
state  treasury  ;  that  the  defendant,  with  full  knowledge  of 
the  facts  here  alleged,  and  with  the  intention  to  defraud 
plaintiff,  applied  on  January  9, 1893,  to  said  board  of  com- 
missioners to  purchase  said  land  ;  that  the  board,  without 
notice  to  plaintiff  or  rightful  authority,  executed  and  de- 
livered to  him  a  deed  thereto;  that  the  plaintiff  is  the 
equitable  owner  thereof,  and  entitled  to  a  conveyance  from 
defendant  of  the  legal  title.  Every  fact  as  alleged  in  the 
complaint  is  denied  by  the  answer,  and  for  a  further  de- 
fense it  is  alleged  that  defendant  purchased  the  land  in 
good  faith,  without  notice  or  knowledge  of  plaintiff's  claim 
of  right  thereto.  The  decree  was  for  plaintiff,.and  the  de- 
fendant appealed.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  Will- 
iarriH,  Wood  <t  Linthicuvi,  wath  an  oral  argument  by  Mr. 
Stewart  B.  Linthicum  and  Mr.  Rodney  L.  Gliaan. 

For  respondents  there  was  a  brief  over  the  names  of 
W.  H.  tt  Webster  Holvies,  with  an  oral  argument  by  Mr. 
William  If.  Holmes. 
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Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

The  complaint  is  challenged  at  the  outset  as  not  stating 
facts  sufficient  to  constitute  a  cause  of  suit.  This  ques- 
tion seems  to  us  to  have  been  made  here  for  the  first  time, 
but  is  now  strenuously  insisted  upon,  and  commands  con- 
sideration.  The  contention  centers  about  the  allegation 
that  the  sale  was  made  on  due  application  of  John  F. 
Miller ;  it  being  urged  that  this  is  but  a  conclusion  of  law, 
and  not  an  ultimate  and  issuable  fact,  and  was  therefore 
wholly  insufficient  to  support  the  decree.  It  is  suggested 
that,  as  a  good  pleading,  it  should  have  set  .out  the  quali- 
fications of  the  applicant  to  take  under  the  law,  and  his 
subsequent  compliance  with  the  conditions  imposed  upon 
a  purchaser  from  the  State  of  such  lands.  This  involves 
an  examination  of  the  several  acts  of  the  legislature  of  this 
State  bearing  upon  the  subject. 

Section  3  of  the  act  of  1870  (Laws  1870,  pp.  54,  55),  pro- 
vided for  the  sale  of  swamp  and  overflowed  lands  at  a  price 
not  less  than  one  dollar  per  acre,  and  that  any  person  over 
the  age  of  twenty-one  years,  being  a  citizen  of  the  United 
States,  or  having  filed  his  declaration  to  become  such, 
might  become  an  applicant  to  purchase  upon  filing  his  ap- 
plication for  the  tract  desired,  describing  it.  It  further 
provided  that  within  ninety  days  after  public  notice  of  the 
application,  approval,  and  filing  of  maps  and  descriptions 
of  the  lands  selected  as  swamp  and  overflowed,  20  per  cen- 
tum of  the  purchase  money  should  be  paid  to  the  commis- 
sioner, whose  duty  it  was  to  issue  to  him  a  receipt  there- 
for; the  balance  to  be  paid  on  proof  of  reclamation.  It 
was  further  provided  by  the  same  section  that,  in  case  of 
adverse  applicants  for  the  same  tract  or  parcel,  it  should 
be  the  duty  of  the  commissioner  to  sell  the  same  to  the 
legal  applicant  therefor  whose  application  was  first  filed. 
Section  4,  p.  56,  provided  that  patent  should  issue  upon 
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proof  that  the  land  had  been  drained  or  otherwise  made 
fit  for  cultivation,  and  the  payment  of  the  balance  of  the 
purchase  money,  but  that,  if  no  such  proof  or  payment 
had  been  made  at  the  expiration  of  ten  years  from  and 
after  the  first  payment,  then  that  the  land  should  revert 
to  the  State,  and  the  money  paid  therefor  be  forfeited.  Sec- 
tion 6,  p.  56,  provided  that,  in  case  the  office  of  com  missioner 
of  lands  was  not  created  by  law,  the  provisions  of  the  act 
should  be  executed  by  the  board  of  commissioners  for  the 
sale  of  school  and  university  lands.  By  section  9  of  the 
act  of  1878  (Laws  1878,  pp.  41,  46),  all  applications  for 
purchase  made  previous  to  the  passage  of  the  act,  which 
had  not  been  regularly  made  in  accordance  with  law,  or 
had  not  been  fully  complied  with,  including  the  payment 
of  20  per  centum  of  the  purchase  money,  were  thereby 
declared  void  and  of  no  effect.  By  section  2  of  the  act  of 
1887  (Laws  1887,  p.  10),  all  swamp  or  overflowed  lands 
sold  in  pursuance  of  the  act  of  1870  which  have  not  been 
reclaimed  or  paid  for  in  accordance  with  the  provisions 
thereof  are  declared  forfeited,  and  the  certificates  of  sale 
void,  and  the  board  of  commissioners  is  authorized  to  can- 
cel the  sale.  But  section  5  provides  that  any  legal  appli- 
cant who  has  complied  with  the  provisions  of  the  act  of 
1870,  including  the  payment  of  20  per  centum  of  the  pur- 
chase price,  prior  to  January  17,  1879,  shall,  without  rec- 
lamation, upon  payment  of  the  balance  of  the  purchase 
price,  be  entitled  to,  and  shall  receive,  a  deed  for  the  land, 
provided  that  such  payment  be  made  prior  to  January  1, 
1889,  and  provided  further,  that  no  deed  shall  issue  to  any 
one  person  for  more  than  640  acres. 

1.  This  is  not  a  suit  against  the  board  of  commissioners 
for  the  sale  of  school  and  university  lands,  to  require  it  to 
issue  a  patent,  but  is  to  determine,  as  between  the  plaintiff 
and  defendant,  who  has  the  better  right  to  the  legal  title, 
which  has  passed  out  of  the  State,  and  became  vested  in 
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the  defendant.  Plaintiff  based  his  right  upon  his  certifi- 
cate of  sale,  which  he  alleged  that  his  predecessor  received 
from  the  board  upon  payment  of  20  per  centum  of  the  pur- 
chase price,  and  a  compliance  with  the  law  by  payment 
'of  the  balance  of  such  purchase  price  to  the  State  of  Ore- 
goji  on  April  18,  1882.  Under  the  provisions  of  section  3 
of  the  act  of  1870,  only  legal  applicants  were  entitled  to 
purchase  swamp  land  ;  and,  to  constitute  one  such  an  ap- 
plicant, he  must  have  been  over  twenty-one  years  of  age, 
and  a  citizen  of  the  United  States,  or  have  filed  his  decla- 
ration to  become  such  —  a  very  simple  qualification.  It 
was  the  duty  of  the  board  of  commissioners  to  determine 
as  to  this,  and  it  was  given  the  authority  to  decide  as 
between  adverse  applicants,  in  which  case  it  was  required 
to  sell  to  the  legal  applicant  whose  application  was  first 
filed.  Thus  the  board  was  clothed  with  the  power  to  sell 
and  the  authority  to  determine  as  to  the  fitness  and  quali- 
fications of  the  applicant  to  purchase  under  the  act ;  it  be- 
ing the  agent  of  the  State,  with  restricted  authority,  for 
the  sale  and  disposition  of  its  public  lands.  It  is  more 
than  an  agent.  It  is  part  of  the  administrative  depart- 
ment of  the  government — made  so  by  the  constitution. 
But  its  power  to  dispose  of  the  public  domain  is  subject 
to  the  control  of  the  legislative  department.  It  exercises 
its  power,  however,  independent  of  the  judiciary  depart- 
ment, and  its  decisions  are  not  subject  to  revision  by  the 
courts.  "It  occupies  in  this  State,"  says  Mr.  Justice  Boise 
in  Corpe  v.  Brooks,  8  Or.  222,  224,  "the  same  relation  to  the 
state  judiciary  as  the  land  department  of  the  United  States 
does  to  the  United  States  courts.  ♦  *  But  the  courts  maj^ 
on  a  proper  showing,  decree  that  the  patentee  holds  the 
land  as  the  trustee  of  one  having  a  better  right  in  equity." 
To  the  same  purpose  is  Robertson  v.  State  Land  Board,  42 
Or.  183  (70  Pac.  614). 

2.   Acting  in  pursuance,  therefore,  of  the  duty  and  re- 
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strictions  imposed,  a  certificate  of  sale,  when  granted,  or  a 
receipt  of  the  board  acknowledging  the  first  payment  of 
20  per  centum  of  the  purchase  price,  is  at  least  prima /acie 
evidence,  if  not  more,  that  the  applicant  was  duly  qualified 
to  purchase,  for  we  must  assume  that  such  certificate  or 
receipt  would  not  have  been  issued  or  given  without  a  due 
compliance  by  the  applicant  with  the  statute.  Having 
been  issued  or  given  after  the  time  for  determination  as 
to  the  applicant's  qualifications,  it  is  paramount  to  a  cer- 
tification that  he  possessed  the  necessary  fitness,  as  to  age 
and  citizenship,  to  become  a  purchaser.  Now,  the  plain- 
tiff, as  we  have  seen,  based  his  right  to  the  patent  upon 
his  certificate  of  purchase,  and  his  subsequent  compliance 
with  the  law  in  making  final  payment;  and  it  was  there- 
fore only  necessary  for  him  to  allege,  as  has  been  done 
here,  that  upon  due  application  made  for  the  purchase  of 
the  land,  and  a  payment  of  20  per  centum  of  the  purchase 
price,  the  board  issued  to  him  a  certificate,  which  stands 
as  its  determination  as  to  his  fitness  to  become  a  purchaser, 
and  any  inquiry  that  is  to  go  behind  the  certificate  must 
be  inaugurated  by  the  defendant.  The  case  of  Stewart  v. 
Altatocky  22  Or.  182  (29  Pac.  553),  is  not  an  authority 
against  this  view.  It  is  simply  not  in  point  here.  There 
the  settler  had  no  receipt  or  certificate  from  any  authori- 
zed oflicer  showing  compliance  with  the  law,  but  was  de- 
pending alone  upon  a  settlement  upon  the  land ;  and, 
having  failed  to  show  by  the  allegations  of  his  complaint 
that  he  was  qualified  to  take  as  a  homestead  settler,  the 
court  very  aptly  decided  that  the  complaint  was  insuffi- 
cient. It  is  well  to  say  in  this  connection,  however,  that 
a  copy  of  the  application  presented  to  the  board,  upon 
which  the  sale  was  made  and  the  certificate  issued,  is  in 
evidence,  and  it  shows. that  the  purchaser  was  legally 
capacitated  to  purchase  at  the  time,  so  that  not  only  is  the 
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complaint  sufficient  in  the  respect  criticised,  but  the  proof 
supports  the  determination  of  the  board. 

3.  The  next  question  presented  is  whether  the  plaintiff's 
predecessor  complied  with  the  further  requirements  of  the 
law  in  completing  the  purchase;  it  being  urged  on  the 
part  of  counsel  for  defendant  that  he  was  in  default,  and 
that  the  land  reverted  to  the  State,  and  was  again  subject 
to  sale  when  the  defendant  obtained  his  patent.  As  to  the 
final  payment,  the  complaint  shows  what  the  fact  is  proven 
to  be,  that  it  was  made  April  18»  1882.  The  only  evidence 
touching  the  matter  is  the  receipt  of  the  clerk  of  the  board, 
indorsed  upon  the  back  of  the  certificate,  which  is  as  follows: 

"Salem,  April  18,  1882. 
Received  on  the  within  the  sum  of  $488.93,  being  the 
balance  of  the  purchase  price  of  the  within  described  lands. 
By  order  of  the  Board  of  this  day, 

E.    P.   McCoRNACK, 

Clerk  of  Board.*' 

The  certificate  shows  a  purchase  of  611.16  e^cres,  the 
tract  in  question  being  included  therewith,  and  the  pay- 
ment indicated  by  the  receipt,  added  to  the  $122.23  shown 
to  have  been  paid  by  the  certificate  of  sale,  exactly  equals 
the  full  purchase  price  of  the  whole  at  one  dollar  per  acre. 
There  is  not  a  scintilla  of  evidence  to  show  that  this  latter 
payment  was  made  at  any  earlier  date  than  that  indicated 
by  the  receipt.  Ten  years  and  more  had  elapsed,  there- 
fore, from  the  time  of  the  first  payment  before  the  last  was 
made.  It  is  not  claimed  that  any  reclamation  of  the  land 
was  ever  made,  so  there  was  an  absolute  failure  to  comply 
with  the  act  of  1870 ;  and,  without  more,  we  are  clear  that 
the  land  reverted  to  the  State,  and  the  purchaser  incurred 
a  forfeiture  of  the  first  payment.  It  was  competent  for  the 
State  to  make  time  of  payment  and  reclamation  the  essence 

of  the  contract  (Pennoyer  v.  McConnaughy,  140  U.  S.  1, 11 
u  Or. — •-« 
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Sup.  Ct.  699  ;  Husbands  v.  Moaier,  26  Or.  55, 62,  37  Pac.  80), 
and  the  language  employed  shows  an  unmistakable  intend- 
ment to  do  so.  The  declaration  of  the  legislature  is  that, 
**at  the  expiration  of  ten  years  from  and  after  his  first 
payment,  all  swamp  lands  claimed  by  an  applicant,  upon 
which  no  such  proof  of  reclamation  and  payment  has  been 
made,  shall  revert  to  the  KState,and  the  money  paid  thereon 
shall  be  forfeited  ":  Laws  1870,  p.  56,  §  4.  Language  could 
hardly  be  more  explicit  for  the  purpose  of  indicating  that 
time  was  intended  to  be  of  the  essence  of  the  contract,  and 
that  an  absolute  reversion  and  forfeiture  should  take  place 
if  the  conditions  of  the  sale  in  the  respects  alluded  to  were 
not  absolutely  observed.  Nor  was  it  necessary  that  the 
forfeiture  be  judicially  declared  before  the  board  could 
sell  to  another  purchaser.  It  took  place  ipso  facto  upon 
the  nonobservance  of  the  conditions  of  the  sale,  and  the 
purchaser  at  once  lost  all  right  or  interest  therein  :  Bor- 
land V.  LewiSy  43  Cal.  569. 

4.  Beyond  this,  some  reliance  is  had  upon  section  9  of 
the  act  of  1878  as  a  direct  declaration  of  forfeiture.  But 
its  provisions  did  not  affect  the  case  at  bar,  as  the  first  pay- 
ment had  been  made  in  full  accord  with  the  act  of  1870 
under  which  the  application  was  filed.  The  board  has 
itself  placed  a  construction  upon  that  section,  which  has 
met  with  the  approval  of  the  Supreme  Court  of  the  United 
States  (Pennoyer  v.  McConnaughy^  140  U.  S.  1,  11  Sup.  Ct. 
699),  showing  that  the  intendment  was  to  declare  all  ap- 
plications void  and  of  no  effect  where  the  applicant  had 
not  paid  the  20  per  centum  of  the  purchase  price  in  ac- 
cordance with  the  act  of  1870 ;  that  is,  where  such  pay- 
ments had  not  been  made  at  the  time  thereby  specified. 
It  therefore  did  not  affect  the  title  of  the  applicant,  as  in 
the  present  case  the  payment  was  timely  and  in  accord- 
ance with  that  act. 

5.  While  it  was  and  is  perfectly  competent  for  the  State 
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to  impose  such  terms  and  conditions  as  it  may  deem  proper 
relative  to  the  sale  and  disposal  of  its  public  lands,  it  could 
unquestionably,  if  it  saw  fit,  waive  a  forfeiture  :  Borland  v. 
Lewis,  43  Cal.  569.  Whether  the  board  could  make  such 
a  waiver  without  authority  from  the  legislature  is  not 
clear.  If  it  could,  the  receipt  of  the  last  payment  after  the 
ten  years  had  fully  elapsed  would  be  a  persuasive  circum- 
stance, indicative  of  its  purpose  to  do  so.  Plaintiff's  cause, 
however,  has  not  to  depend  upon  that,  for  the  legislature 
has  itself,  by  section  5  of  the  act  of  1887  (Laws  1887,  pp. 
9,  10,  §  5),  by  explicit  and  positive  declaration,  waived 
both  the  reversion  and  the  forfeiture.  It  applies  to  any 
legal  applicant  who  had  complied  with  the  provisions  of 
the  act  of  October  26,  1870,  including  the  payment  of  the 
20  per  centum  of  the  purchase  price  prior  to  January  17, 
1879,  and  declares  that  such  an  one,  without  reclamation, 
upon  the  payment  of  the  balance  of  the  purchase  price 
prior  to  January  1, 1889,  shall  receive  a  deed  for  the  land, 
provided,  further,  that  no  deed  shall  issue  to  any  one  per- 
son for  more  than  640  acres.  Plaintiff's  predecessor  was 
clearly  within  this  statute.  His  first  payment  was  made 
in  1872,  his  second  in  1882,  and  the  amount  of  land  for 
which  the  patent  or  deed  is  sought  is  less  than  640  acres. 
Being  relieved  of  making  reclamation,  he  has  complied 
with  every  feature  of  this  late  act,  and  the  waiver  of  for- 
feiture in  his  behalf  is  operative  to  entitle  him  to  a  deed. 
6.  To  overcome  this  condition,  it  is  alleged  in  behalf  of 
defendant,  by  way  of  separate  defense,  that  he  purchased 
from  the  board  in  good  faith,  for  value,  and  without  any 
intimation  or  notice  of  plaintiff's  claim  or  right  to  the 
land.  His  deed  was  executed  and  delivered  to  him  by  the 
board  Januarv  9,  1893.  At  the  time  of  its  execution  and 
delivery  the  board  was  evidently  of  the  impression  that 
Miller  had  absolutely  forfeited  all  right  to  a  deed,  super- 
induced by  the  mistaken  idea  that  Miller  had  not  made 
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the  second  payment,  when,  as  a  matter  of  fact,  he  had 
made  such  payment — not  within  the  time  prescribed  by 
the  act  of  1870,  it  is  true,  but  he  had  been  relieved  of  the 
forfeiture  thereby  incurred,  and  was  entitled  notwith- 
standing to  a  deed.  Why  it  had  not  been  previously  issued 
to  liim  does  not  appear,  but  the  fact  of  payment  had  some- 
how been  lost  sight  of.  Mr.  McCornack's  testimony  con- 
vinces us  that  Wattier  had  notice  of  Miller's  rights  in  the 
premises.  He  says:  "I  showed  him  the  record,  which 
disclosed  the  fact  that  this  lot  had  been  sold  to  John  F. 
Miller — on  the  certificate  of  sale  I  think  twenty  per  cent 
of  the  purchase  price  had  been  paid — and  that  the  balance 
of  the  purchase  price  had  been  paid  by  Mr.  Miller.  My 
recollection  just  as  to  the  details  of  that  is  not  distinct.  It 
is  the  general  idea  that  he  called  as  to  the  condition  of  the 
land,  and  was  informed."  On  cross-examination  he  fur- 
ther says:  **I  do  not  remember  distinctly  what  words  we 
used.  He  called,  and  my  recollection  is  that  he  was  fully 
informed  as  to  the  condition  of  the  land,  but  just  what  was 
said  bv  either  of  us  I  do  not  remember."  Aside  from  this, 
Wattier's  testimony  shows  that  he  and  Miller  had  had  liti- 
gation with  reference  to  the  drainage  of  this  particular 
piece  of  land,  with  other  swamp  lands  in  the  neighbor- 
hood. He  took  counsel,  however,  before  buying,  and  was 
advised  that  he  could  purchase  with  safety,  but  by  some 
oversight  his  counsel  were  not  made  aware  of  the  indorse- 
ment of  the  last  payment  upon  Miller's  certificate;  other- 
wise the  advice  would  evidently  not  have  been  given.  The 
fact  remains,  however,  that  Wattier  knew  of  it,  or  should 
have  known  of  it.  He  denies  that  Miller  ever  claimed  the 
land,  or  ever  filed  on  it,  but  in  this  he  is  in  error,  as  every 
other  person  connected  with  the  matter  who  testifies  in  the 
case  concedes  as  much,  and  his  deed  was  given  him  upon 
the  mistaken  idea  that  this  particular  tract  had  lapsed  and 
had  become  again  subject  to  sale,  when  in  reality  it  had  not. 
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We  are  clear  that  Wattier  had  such  notice  and  knowledge  of 
the  condition  of  the  title  as  to  exclude  the  idea  that  he  took 
as  an  innocent  purchaser,  and  the  plaintiffs  here  are  there- 
fore entitled  to  the  relief  sought.  Affirmed. 


Decided  8  February,  rehearing^  denied  IK  April,  1901. 

CABLTLE  V.  SLOAN. 

[75Pac.217.]  ii    fSj 


BouNDARiEH— Vendor  and  Purchaskr— Estoppei^. 

1.  Tlie  owner  of  urban  property  near  tbe  Pacific  Ocean  platted  the  same  and 
directed  a  surveyor  to  lay  out  the  addition  in  iot8  and  bUK'k»,  the  owner  intend- 
ing that  the  went  boundary  of  the  subdivision  should  extend  to  the  east  boundary 
of  the  tide  laud  belonging  to  another,  which  was  supposed  to  be  the  government 
meander  line  of  the  ocean.  The  surveyor,  however,  so  surveyed  the  tract  as  to 
leave  a  strip  of  land  between  high-water  mark  and  the  west  line  of  the  blocks  as 
actually  surveyed,  but  his  plat  as  filed  did  not  show  such  strip,  representing  the 
ocean  as  tbe  west  boundary  of  the  land.  Thereafter  defendant,  who  was  the 
owner's  agent,  caused  copies  of  the  recorded  plat  to  be  made  for  exhibition  to 
intending  purchasers,  and  a  sale  of  all  of  the  west  lots  of  the  addition  was  made 
to  plaintiff  based  on  such  plat,  all  the  parties  believing  at  the  time  that  the  west 
line  of  the  block  extended  to  high-water  mark.  Thereafter  the  error  was  dis- 
covered, and  defendant,  after  representing  to  the  previous  owner  that  plaintiff 
did  not  want  the  intervening  strip,  succeeded  In  purchasing  the  same  from  him, 
and  attempted  to  take  possession  of  it,  whereupon  the  purchaser  sued  to  quiet  her 
title.  Heldj  that  plain tifT  was  quite  Justified  in  relying  on  the  plat,  and  that  de- 
fendant, having  purchased  after  her,  t(x>k  only  such  rights  as  his  grantor  had, 
and,  like  blm,  was  estopiied  to  deny  the  correctness  of  the  plat. 

Vendor  and  Purciiamer— Notice  of  Mistake  in  Plat. 

2.  Where  a  plat  of  city  lots  showed  them  to  extend  to  the  high-water  mark  of 
thePacific  Ocean,  and  plaintiff  purchased  the  lots  without  noticing  the  figures 
on  the  map  indicating  the  size  thereof,  and  such  figures  would  not  necessarily 
convey  Information  that  the  lots  purchased  did  not  extend  to  the  ocean,  plaintifl* 
was  not  put  on  inquiry  by  such  figures  as  to  whether  the  lots  extended  to  high- 
water  mark. 

Estoppel  by  Survey— Natural  Boundaries. 

3.  Where,  on  a  sale  of  lots,  a  plat  showing  the  lots  to  extend  to  the  Pacific 
Ocean  was  used  In  the  negotiations  for  the  purpose  of  determining  the  bound- 
aries thereof,  and  there  was  no  evidence  that  the  purchaser's  attention  was  called 
to  survey  stakes  in  the  ground  whicli  would  have  disclosed  a  strip  exti^nding  be- 
tween the  western  boundary  of  the  lots  as  surveyed  and  high-water  mark,  the 
purchaser  was  not  bound  by  such  stakes. 

Pleading— Aider  by  Decree— Objections  After  Trial. 

4.  Where,  in  a  suit  to  remove  a  cloud  on  title  to  certain  lots,  the  facts  pleaded 
were  sufincient  to  nitse  an  estopp(>l  against  the  defendants,  plaintitrs  failure  to 
allege  that  by  reason  of  such  fkict,s  defendants  were  estopped  to  assert  title  to  tbe 
property  In  question  as  against  plalntifi*  was  immaterial  in  equity  after  answer 
and  trial. 
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From  Clatsop :  Thomas  A.  McBride,  Judge. 

This  is  a  suit  by  Clara  S.  Carlyle  against  Katharine  E. 
Sloan  and  Chas.  K.  Henry  to  remove  a  cloud  from  title  and 
to  enjoin  the  defendants  from  trespassing  upon  or  assert- 
ing any  claim  to  certain  real  property.  In  1898  Thomas  D. 
Honeyman  owned  a  tract  of  land  in  Clatsop  County,  which 
he  laid  out  and  platted  into  lots,  blocks,  and  streets,  dedi- 
cating the  same  as  **Ocean  Grove  Annex."  This  tract  was 
about  208  feet  wide  north  and  south,  and  from  1,000  to 
1,100  feet  long  east  and  west,  and  was  bounded  on  the  east 
by  the  Necanicum  River  and  on  the  west  by  the  Pacific 
Ocean.  It  was  laid  out  with  one  street  extending  east  and 
west  and  one  north  and  south,  making  four  blocks  of  ten 
lots  each.  The  lots  extended  through  the  block,  and  were 
numbered  from  1  to  10  respectively,  beginning  at  the  east 
end  of  the  block.  The  tide  land  west  of  Honey  man's  prop- 
erty was  owned  by  E.  M.  Grimes.  A  surveyor  employed 
to  lay  out  the  town  was  directed  to  include  therein  all  of 
Honeyman's  property,  but,  supposing  that  Grimes'  tide 
land  extended  to  the  government  meander  line,  he  adopted 
that  as  the  west  boundary  of  the  tract,  thereby  leaving  a 
strip  of  land  about  100  feet  wide  between  high-water  mark 
and  the  west  line  of  blocks  2  and  3  as  actually  surveyed 
and  laid  out.  The  plat  of  the  town  as  made  by  the  sur- 
veyor does  not  show  the  strip  of  land  referred  to,  but  rep- 
resents the  ocean  as  the  west  boundary  of  the  blocks  2 
and  3.  The  description  in  the  dedication  states  that  the 
north  line  of  the  land  platted  extends  "west  to  the  Pacific 
Ocean,"  and  the  west  line  runs  ^'southerly  with  the  mean- 
derings  of  said  ocean."  The  lots  shown  on  the  plat  are  40 
by  90  feet  in  size,  except  the  fractional  ones  along  the  river 
on  the  east  and  the  ocean  on  the  west.  The  width  of  the 
lots  along  the  river  is  not  shown  on  the  plan,  but  the  north 
line  of  lot  10  in  block  2  on  the  ocean  is  stated  to  be  38  feet, 
and  the  south  line  of  lot  10  in  block  3  is  91.18  feet.    About 
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the  time  the  property  was  laid  out  and  platted  Honeyraan 
appointed  Charles  K.  Henry  his  agent  for  its  sale.  Henry 
caused  a  plat  or  map  to  be  made  for  exhibition  to  intend- 
ing purchasers,  which  shows  the  property  to  be  bounded 
on  the  west  by  the  ocean,  and,  s<5  far  as  any  question  in 
this  case  is  concerned,  is  the  same  as  the  one  made  and 
filed  by  Honeyman,  except  that  the  two  lots  fronting  the 
ocean  are  shown  to  be  relatively  much  wider  than  on  the 
original,  and  considerably  wider  than  the  figures  on  either 
map  would  indicate.  In  1896  the  plaintiff  and  her  sister, 
Mrs.  Carlyle,  purchased  of  Henry,  as  agent  for  Honeyman, 
two  lots,  upon  which  they  constructed  a  summer  boarding 
house.  Henry  thereafter  sold  some  of  the  lots  in  blocks  2 
and  3  to  other  persons,  and  in  August,  1900,  sold  to  the 
plaintiff  the  remainder  of  the  property  in  the  town,  con- 
sisting of  about  27  lots,  including  those  fronting  and 
abutting  upon  the  ocean.  She  immediately  went  into  pos- 
session, and  subsequently  paid  the  purchase  price,  and  re- 
ceived a  deed  from  Honeyman  describing  the  property  as 
certain  blocks  and  lots  in  Ocean  Grove  Annex,  ^'according 
to  the  recorded  plat  thereof  in  the  office  of  the  recorder  of 
conveyances  for  said  Clatsop  County.^* 

Some  time  afterwards,  during  negotiations  with  Grimes 
for  the  purchase  of  the  tide  land  in  front  of  Ocean  Grove 
Annex,  Henry  learned  that  it  was  not  true  that  the  town 
extended  to  the  ocean,  as  indicated  by  the  map  used  by 
him  in  the  sale  of  the  property  to  the  plaintiff,  and  in  re- 
liance upon  which  plaintiff  purchased,  but  that  Honeyman 
still  owned  a  strip  about  100  feet  wide  between  the  west 
line  of  blocks  2  and  3  and  the  ocean.  He  thereupon  sought 
to  purchase  the  same  from  Honeyman,  who,  being  assured 
by  him  that  it  was  not  wanted  by  the  plaintiff,  sold  and 
conveyed  it  by  deed  to  the  defendant  Sloan  at  his  request. 
Thereafter,  as  the  agent  and  representative  of  Mrs.  Sloan, 
he  attempted  to  take  possession  of  the  property  and  con- 
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struct  a  fence  thereou,  and  this  suit  was  brought.  The 
complaint,  after  describing  the  location  of  the  property, 
the  making  and  dedication  of  the  map  or  plat  thereof  by 
Honeyman,  the  sale  of  the  lots  fronting  on  the  ocean  and 
other  property  to  plaintiff,  avers  that  during  the  negotia- 
tions for  the  sale  Henry  represented  to  her  and  "to  her 
agent  in  the  purchase  of  said  property  that  said  lot  10  of 
said  block  2  and  said  lot  10  of  said  block  3  fronted  upon 
and  extended  to  the  Pacific  Ocean,  and  said  Charles  K. 
Henry,  acting  as  such  agent,  produced  and  showed  to  plain- 
tiff and  to  her  agent  in  the  purchase  of  said  lots  and  blocks 
maps  and  plats  of  Ocean  Grove  Annex,  whereon  said 
lots  were  shown  to  front  upon  and  to  extend  to,  and  as 
being  bounded  on  the  west  by,  the  Pacific  Ocean,  and  rep- 
resented to  plaintiff  and  to  her  said  agent  that  said  maps 
and  plats  were  correct  maps  and  plats  of  said  Ocean  Grove 
Annex;  all  of  which  representations  were  believed  and 
relied  upon  by  plaintiff  in  making  the  said  purchase  of 
said  lots  and  blocks,' and  was  an  inducement  for  plaintiff 
to  purchase  said  lots  and  blocks."  The  answer  admits  the 
platting  of  the  land  by  Honeyman,  the  agency  of  Henry, 
and  the  sale  to  plaintiff,  but  denies  the  representations 
alleged  in  the  complaint,  and  for  an  affirmative  defense 
avers,  in  substance,  that  at  the  time  the  purchase  was 
made  the  plaintiff  was  shown  the  property,  and  made  an 
examination  thereof;  that  the  stakes  set  by  the  surveyor 
indicating  the  corners  of  the  lots  were  then  in  place  and 
visible;  that  such  stakes  showed  the  line  of  blocks  2  and 
3  to  be  120  feet  east  of  the  high-Water  mark  of  the  Pacific 
Ocean  ;  that  at  the  time  of  the  purchase  the  plaintiff  and 
her  agent  well  knew  and  admitted  that  the  lots  did  not  ex- 
tend to  or  abut  upon  the  ocean,  but  knew  that  there  was 
a  tract  of  land  lying  between  the  west  line  thereof  and  the 
ocean,  which  was  not  included  within  the  boundaries  of 
Ocean  Grove  Annex,  and  was  not  intended  to  be  included 
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in  the  sale  to  the  plaintiff.  The  reply  put  in  issue  the 
allegations  of  new  matter  in  the  answer,  and  upon  the  trial 
a  decree  was  rendered  in  favor  of  the  plaintiff. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of  Otto 
J.  Kraevier  and  Chamberlain  &  Tliomaa,  with  an  oral  argu- 
ment by  Mr.  Kraemer  and  Mr,  Warren  E.  Thomas. 

For  respondent  there  was  a  brief  over  the  names  of 
Frank  J,  Taylor  and  Carey  &  Maya^  with  an  oral  argu- 
ment by  Mr.  Charles  H.  Carey. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  fore- 
going terras,  delivered  the  opinion  of  the  court. 

It  appears  from  the  evidence  to  be  practically  undis- 
puted that  at  the  time  of  the  sale  to  the  plaintiff  of  the  then 
remaining  property  in  Ocean  Grove  Annex  it  was  under- 
stood by  all  parties  that  it  extended  to  and  was  bounded 
on  the  west  by  the  ocean.  Honeyman  says  that  he  sup- 
posed that  lots  10  in  block  2  and  10  in  block  3  extended 
to  the  west  line  of  the  property  owned  by  him  ;  that  he  did 
not  know  there  was  any  land  between  them  and  high-water 
mark;  that  he  intended  to  sell  and  supposed  he  had  sold 
to  the  plaintiff  all  the  land  then  owned  by  him  ;  that  he 
thought  the  figures  on  the  plat  indicating  the  size  of  the 
fractional  lots  fronting  the  ocean  were  sufficient  to  cover 
the  space  between  their  east  line  and  the  ocean,  but  did 
not  consider  the  figures  very  material ;  that  after  the  sale 
to  the  plaintiff  Henry  requested  him  to  join  in  a  deed  wath 
Grimes  for  the  ocean  frontage,  in  which  he  then  had  an 
interest,  but  he  declined  to  do  so  because  it  was  under- 
stood that  purchasers  of  lots  in  Ocean  Grove  Annex  should 
have  the  right  to  use  the  beach  ;  that  later  Henry  advised 
him,  to  his  surprise,  that  the  property  he  desired  to  pur- 
chase did  not  belong  to  Grimes,  but  to  him  ;  that  he  sup- 
posed the  surveyor  had  laid  out  all  the  land  to  which  he 
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was  entitled  in  lots  and  blocks,  and  therefore  he  would  not 
make  or  execute  the  deed  as  requested  by  Henr}' ;  that  he 
supposed  the  property  Henry  wanted  would  go  to  the 
plaintiff  under  her  purchase;  that  he  asked  Henry  about 
it,  and  Henrv  afterward  told  him  that  he  had  seen  the 
plaintiff,  and  that  she  did  not  want  the  property  ;  that  he 
thereupon,  at  Henry's  request,  made  a  deed  conveying  to 
the  defendant  Sloan  whatever  property  he  might  own  be- 
tween the  west  line  of  blocks  2  and  3  and  the  ocean  for  the 
consideration  of  |100;  that  he  did  not  know  Mrs.  Sloan, 
and  never  had  any  conversation  with  her. 

A.  C.  Emmons  testifies  that  Henry  prepared  a  deed  for 
Honeyman  to  execute,  describing  the  strip  of  land  in  con- 
troversy by  metes  and  bounds,  but  that  Honeyman  refused 
to  sign  it  because  he  was  not  sure  that  he  owned  any  such 
property ;  that  he  (the  witness)  explained  the  matter  to 
Henry,  and  himself  prepared  a  deed,  the  description  of 
which  was  so  worded  as  to  convey  whatever  land,  if  any, 
Honeyman  had,  and,  if  he  had  none,  the  description  would 
simply  follow  the  west  line  of  blocks  2  and  3  and  return 
on  the  same. 

Mrs.  Carlyle,  who  was  the  agent  of  the  plaintiff  in  mak- 
ing the  purchase,  and  who  transacted  all  the  business  in 
connection  therewith,  testifies  that  early  in  1900  Henry 
requested  her  to  buy  all  the  property  then  owned  by  Honey- 
man in  Ocean  (irove  Annex;  that,  after  examining  the 
property,  she  made  him  an  offer  for  it,  which  was  accepted; 
that  before4,he  purchase  she  and  Henry  counted  the  num- 
ber of  lots  on  a  map  or  plat  furnished  by  him,  and  looked 
over  the  ground  ;  that  for  some  time  prior  thereto  she  had 
had  her  bath  houses  just  inside  the  high-water  line,  and  was 
buying  the  ocean  frontage,  to  be  used  for  her  bath  houses, 
and  to  prevent  the  construction  of  buildings  thereon  which 
would  obstruct  the  view  from  her  boarding  house;  that 
nothing  was  said  between  her  and  Henry  at  the  time  about 
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the  size  of  the  west  lots,  but  she  thought  and  understood 
that  she  was  buying  all  the  remainder  of  the  Honeyman 
tract;  that  before  the  pui*chase  Henry  gave  her  a  map  or 
plat  of  the  property,  showing  the  lots  and  blocks  thereon, 
which  he  had  prepared  for  exhibition  to  purchasers,  and 
it  was  used  at  the  time ;  that  lots  10  in  block  2  and  10  in 
block  3  were  both  ocean  lots,  and  not  worth  very  much, 
and  Henry  told  her  at  the  time  that  she  would  have  to  sell 
the  inside  lots  for  a  higher  price  to  make  up  the  deficiency; 
that  some  time  after  her  purchase  Henry  told  her  that  he 
claimed  there  was  a  strip  of  land  between  the  west  line  of 
the  property  sold  to  her  and  the  ocean,  which  belonged  to 
Honevman  ;  that  she  asked  him  if  he  did  not  sell  her  all 
the  Honeyman  tract  up  to  high-tide  mark,  and  he  said  he 
thought  he  did,  and  such  was  his  intention ;  that  Henry 
asked  her  to  purchase  the  property  now  in  dispute  for 
$350;  that  in  1896,  at  the  time  she  bought  the  property 
where  her  boarding  house  now  stands,  the  lots  purchased 
were  staked  out,  but  she  does  not  know  whether  the  other 
stakes  were  standing  or  not,  as  her  attention  was  not  called 
to  them ;  that  there  were  no  stakes  marking  the  corners 
of  the  lots  next  to  the  ocean  at  the  time  she  bought  the 
remainder  of  the  tract  from  Henry;  that  at  the  time  she 
and  Henry  went  over  the  ground  they  did  not  look  for  the 
west  line  of  blocks  2  and  3,  nor  was  she  shown  any  stakes 
marking  the  boundaries  of  lots;  that  in  examining  the 
property  they  walked  out  to  the  drift  logs  where  her  bath 
house  was,  and  back  to  the  river,  but  she  did  not  look  for 
stakes;  that  she  never  had  any  conversation  with  Henry 
about  the  boundaries  of  the  lots,  and  never  measured  any 
of  them ;  that  she  knew  from  an  examination  of  the  map 
that  the  ocean  lots  were  larger  than  the  ordinary  lots,  and 
irregular  in  shape,  because  it  so  appeared  thereon ;  that 
she  intended  to  buy,  and  thought  she  was  buying,  to  high- 
water  mark;  that  she  was  not  advised  by  Henry  or  any 
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one  else  that  the  lots  did  not  extend  to  that  point;  that 
when  Henry  asked  her  $350  for  the  disputed  strip  she 
told  him  she  thought  she  had  bought  it,  but,  if  there  was 
any  land  between  her  property  and  the  ocean,  she  would 
buy  it,  although  she  did  not  think  it  necessary  to  buy  the 
same  property  twice;  that  soon  after  she  purchased  the 
lots  where  her  boarding  house  stands  Grimes  ran  a  fence 
along  the  east  side  of  the  tide  land,  cutting  her  off  from 
access  to  the  beach,  and  that  Honey  man  bought  her  a  right 
of  way  over  and  across  the  tide  land  ;  that  the  fence  built 
by  Grimes  was  just  inside  the  drift  wood,  and  her  bath 
house  was  just  inside  the  fence;  that  the  fence  was  torn 
down  some  time  prior  to  her  purchase  of  the  remainder 
of  the  Honeyman  tract,  but  some  of  the  posts  were  still 
standing  at  that  time. 

Miss  Carlyle  testifies  that  she  bought  the  fronting  on  the 
ocean  because  she  needed  it  for  her  bath  houses,  and  to 
preserve  the  view  from  the  boarding  house ;  that  at  the 
time  of  the  purchase  she  knew  nothing  about  there  being 
any  stakes  marking  the  boundaries  of  the  ocean  lots,  or 
that  there  was  any  other  property  between  her  purchase 
and  the  ocean  ;  that  Grimes*  fence  was  inside  the  drift 
logs,  and  about  high-water  mark. 

Henry  testifies  that  about  August  1,  1900,  after  consid- 
erable negotiation,  he  sold  to  the  plaintiff,  through  Mrs. 
Carlyle,  all  the  property  in  Ocean  Grove  Annex  then 
owned  by  Honeyman  ;  that  prior  to  that  time  he  had  given 
her  a  map  of  the  town,  with  the  size  and  prices  of  the  lots 
marked  thereon,  so  she  could  aid  him  in  selling  the  prop- 
erty ;  that  when  he  first  went  down  to  the  property  in  1897 
or  1898  the  stakes  set  by  the  surveyor  marking  the  cor- 
ners of  the  lots  were  visible ;  that  in  June  prior  to  the  pur- 
chase by  the  plaintiff  he  went  out  over  the  land  with  her 
agent,  Mrs.  Carlyle,  beginning  at  the  beach  and  going  back 
to  the  river;  that  they  did  not  pay  much  attention  to  the 
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beach  frontage,  as  it  was  thought  only  the  lots  in  the  grove 
were  valuable;  that  they  figured  out  the  size  of  the  lots 
and  the  number  she  would  get  for  her  money;  that  they 
saw  one  or  two  of  the  stakes  on  the  line  between  lots  9  and 
10  in  block  2 — he  was  not  sure  which,  but  thinks  they 
were  at  the  southwest  corner  of  9  and  the  southeast  corner 
of  10;  that  he  and  Mrs.  Carlyle  took  the  plat  and  went 
over  the  lots ;  that  nothing  was  said  about  the  west  bound- 
ary, or  the  size  of  lots  10  in  block  2  and  10  in  block  3  at 
that  time;  that  about  a  year  prior  thereto  Mrs.  Carlyle 
had  attempted  to  sell  lot  10  to  a  Mrs.  Maxwell,  and  at  that 
time  the  size  of  the  lot  was  discussed,  and  attention  called 
to  the  fact  that  it  was  larger  than  an  ordinary  lot ;  that  it 
was  understood  by  them  at  the  time  of  the  sale  to  plaintiff 
that  Grimes  owned  up  to  Ocean  Grove  Annex.  He  denies 
that  he  represented  or  stated  to  Mrs.  Carlyle  that  blocks  2 
and  3  extended  to  the  ocean,  but  says  that  he  supposed 
that  Grimes  owned  the  property  in  front  of  them ;  that  it 
was  the  understanding  of  all  the  parties  at  the  time  of  the 
sale  that  the  Grimes  tract  and  Ocean  Grove  Annex  ad- 
joined each  other,  and  it  was  six  months  later  that  the 
mistake  was  discovered. 

Mr.  Hubbard,  who  was  employed  by  Henry  to  fence  the 
tract  in  dispute  after  it  had  been  conveyed  to  Mrs.  Sloan, 
testifies  that  the  fence  run  by  him  along  the  west  side  was 
only  four  or  five  feet  west  of  the  line  of  the  fence  built  by 
Grimes  some  years  before  to  inclose  his  tide  land,  and  that 
the  bath  houses  of  the  plaintiff  were  on  the  land  in  dis- 
pute, and  near  the  line  of  Grimes*  fence. 

1.  From  this  testimony  it  is  manifest  that  at  the  time 
of  the  sale  by  Henry  to  the  plaintiff  all  parties  understood 
and  believed  that  the  sale  included  all  the  remainder  of 
the  Honeyman  tract,  and  extended  up  to  the  east  line  of 
Grimes'  tide  land.  All  the  witnesses  so  testify.  Henry 
says  that  such  was  the  understanding,  but  that  he  thought 
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Grimes'  land  extended  to  the  west  line  of  Ocean  Grove 
Annex,  as  surveyed  and  marked  out  by  the  surveyor.  He 
does  not  say,  however,  that  he  pointed  out  to  the  plaintiff's 
agent  the  surveyed  west  line  of  Ocean  Grove  Annex,  and 
advised  her  that  Grimes'  land  extended  to  that  point,  or 
that  she  so  understood.  The  location  of  the  west  line  was 
not  discussed  or  referred  to  in  the  negotiations,  and  the 
posts  set  by  Grimes  for  his  fence  indicate  clearly  that  he 
made  no  such  claim.  It  is  but  reasonable  to  infer,  there- 
fore, under  the  circumstances,  that  Mrs.  Carlyle  believed, 
and,  indeed,  all  parties  believed,  that  Ocean  Grove  Annex 
extended  in  fact  up  to  the  line  of  the  Grimes  fence,  and 
included  the  property  now  in  controversy.  Upon  the  evi- 
dence, therefore,  the  equities  are  with  the  plaintiff.  She 
understood  that  she  was  buying  to  the  ocean,  and  both 
Honeyman  and  Henry  intended  to  sell  to  her  all  the  re- 
mainder of  the  Honeyman  tract,  and  supposed  and  be- 
lieved they  had  done  so.  It  is  insisted,  however,  that,  not- 
withstanding this  evidence,  she  did  not  purchase  or  ac- 
quire title  to  any  property  not  included  within  the  town 
as  actually  surveyed  and  marked  out  upon  the  ground, 
because  the  sale  and  conveyance  were  made  by  reference 
to  lots  and  blocks.  As  already  stated,  the  plat  or  map  as 
prepared  by  the  surveyor  and  acknowledged  and  recorded 
by  Honeyman,  as  well  as  the  copy  thereof  prepared  by 
Henry  for  exhibition  to  intending  purchasers,  shows  the 
ocean  to  be  the  west  boundary  of  the  property,  although, 
as  actually  surveyed  and  laid  out  on  the  ground,  it  did 
not  extend  to  the  ocean  by  perhaps  100  feet. 

As  a  general  rule,  where  there  is  a  variance  between  a 
map  or  plat  of  a  town  and  the  survey  as  actually  made 
upon  the  ground,  a  grantee  under  a  conveyance  made  by 
reference  to  the  plat  only  takes  according  to  the  actual 
survey:  Bean  v.  Bachelder,  78  Me.  1 84  (8  Atl.  279);  Williams 
V.  Spaulding,  29  Me.  112;   Thomas  v.  PatteUy  13  Me.  329; 
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O'Farrel  v.  Harney,  51  Cal.  125 ;  Turnbull  v.  Schroeder,  29 
Minn.  49  (11  N.  W.  147);  Root  v.  Cincinnati,  87  Iowa,  202 
(54  N.  W.  206).  This  rule  is  applicable  in  determining 
the  legal  rights  of  successive  purchasers  of  lots  and  blocks 
in  a  platted  town,  but  we  are  not  dealing  here  with  such  a 
case.  The  question  is  whether,  under  the  circumstances 
as  disclosed  by  the  testimony,  the  defendants  should  be 
permitted  to  assert  title  to  the  land  in  controversy  as 
against  the  plaintiff.  The  case  stands  in  this  aspect  the 
same  as  if  Henry  had  been  the  original  owner  of  the 
Honeyman  tract,  and  had  himself  sold  and  conveyed 
the  land  to  the  plaintiff  by  reference  to  the  plat  thereof, 
without  any  knowledge  on  her  part  of  the  actual  bound- 
aries of  the  property  as  marked  out  on  the  ground.  Henry 
was  the  agent  of  Honeyman,  and  negotiated  the  sale.  He 
was  also  the  agent  of  the  defendant  Sloan  in  negotiating 
the  purchase  by  her  of  the  disputed  tract.  So  the  case 
stands  the  same  as  if  it  were  a  question  between  the  pur- 
chaser of  lots  and  blocks  in  a  town  who  relied  upon  a  map 
or  plat  thereof  describing  and  defining  the  boundaries  of 
the  lots  purchased  by  him  by  natural  monuments  or  land- 
marks and  one  who  promulgated  the  map  or  plat.  In  such 
case  "the  purchaser  will  not  be  held  at  his  peril  to  ascer- 
tain whether  or  not  the  plat  agrees  with  the  original  sur- 
vey of  the  land  subdivided  and  platted ;  but  he  is  justified 
in  assuming  that  the  plat  is  correct,  and  that  the  lot  or 
lots  purchased  by  him  are  of  the  dimensions  and  bounded 
by  the  courses  and  distances  as  indicated  on  the  plat,  to 
which,  for  particulars,  his  deed  must  refer,  when  the  lot 
number  alone  is  given  in  the  deed  ":  Whitehead  v.  Atchison, 
136  Mo.  485  (37  S.  W.  928).  The  complaint  alleged  that 
at  the  time  of  the  sale  Henry  represented  that  the  lots  ex- 
tended to  the  ocean,  and  exhibited  a  map  showing  that 
fact,  and,  relying  thereon,  the  purchase  was  made  by  the 
plaintiff.  These  allegations  are  supported  by  the  testimony. 
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It  is  true  Henry  did  not  expressly  state  to  the  plaintiff's 
agent  at  the  time  of  the  sale  that  the  land  extended  to  the 
ocean,  but  the  map  made  and  exhibited  by  him,  and  upon 
which  the  plaintiff  relied,  was  a  continuing  statement  to 
that  effect,  equally  as  persuasive  as  his  words  would  have 
been.  He  was  offering  to  sell  to  her  all  the  remainder  of 
the  Honeyman  tract.  The  map  which  was  used  showed 
that  the  property  extended  to  the  ocean,  and  he  did  not 
advise  the  plaintiff  to  the  contrary.  No  representations 
could  have  been  made  by  him  more  likely  to  induce  the 
purchase,  or  more  strongly  justifying  the  interposition  of 
a  court  to  prevent  him  or  his  principal,  with  knowledge 
thereof,  from  profiting  by  the  mistake. 

2.  It  is  argued  that,  because  the  size  of  the  lots  fronting 
upon  the  ocean  was  marked  upon  the  plat,  it  was  evident 
therefrom  that  they  did  not  extend  to  high-water  line. 
There  is  no  evidence,  however,  that  the  plaintiff  ever  no- 
ticed the  figures  on  the  map  indicating  the  size  of  the  lots, 
and,  if  she  did,  it  would  not  convey  to  her  information 
that  the  lots  did  not  extend  to  the  ocean.  She  would  have 
had  no  more  reason  to  suppose  that  the  initial  point  of 
the  survey  was  on  the  river  than  that  it  was  on  the  ocean  ; 
and,  if  the  survey  had  commenced  at  the  ocean  and  run 
east,  then  the  figures  showing  the  width  of  the  lots  would 
have  indicated  the  distance  of  the  east  boundary  thereof 
from  the  ocean. 

3.  Again,  it  is  said  that  at  the  time  of  the  sale  the  origi- 
nal stakes  set  by  the  surveyor  on  the  west  line  of  lots  10 
in  block  2  and  10  in  block  3  were  still  standing  and  visible. 
This  contention  is  based  upon  the  evidence  of  Henry.  We 
have  read  his  testimony  with  care,  and  are  not  clear  just 
what  he  intended  to  say.  It  is  difficult  to  segregate  what 
occurred  at  the  time  of  the  sale  from  that  in  reference  to 
some  measurements  made  by  him  after  he  discovered  that 
Grimes'  tide  land  did  not  extend  to  the  west  boundary  of 
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Ocean  Grove  Annex  as  surveyed  and  marked  out  on  the 
ground.  The  \vitnebs  Hubbard,  who  was  employed  by 
Henry  a  few  months  after  the  sale  to  fence  the  property, 
says  that  he  dug  up  a  stake  at  the  northwest  corner  of  lot 
10  in  block  2,  which  was  buried  a  foot  under  ground,  and 
was  so  marred  and  disfigured  by  time  and  the  elements 
that  it  was  scarcely  possible  to  tell  that  it  had  ever  been 
painted.  But  if  the  stakes  were  standing  at  the  time  of 
the  sale  to  the  plaintiff  it  would  be  of  little  value  in  this 
case.  There  is  no  evidence  that  the  plaintiff's  attention 
was  called  to  them,  or  that  she  was  advised  that  thev  were 
the  west  boundary  of  the  land  offered  for  sale.  All  parties 
to  the  transaction  were  familiar  with  the  location  of  the 
land,  and  the  question  of  boundaries  was  not  a  subject  of 
consideration.  The  map  used  at  the  time  showed  that  the 
property  was  bounded  on  the  west  by  the  ocean  and  on 
the  east  by  the  river,  both  permanent  and  visible  land- 
marks, and  there  was  no  occasion  for  the  purchaser  or 
the  seller  to  be  concerned  about  the  actual  boundaries  of 
the  property.  All  the  lots  that  had  been  previously  sold 
by  Henry  were  marked  upon  the  plat  used  by  the  parties 
at  the  time,  so  that  their  general  location  was  known,  and, 
as  the  plaintiff  was  purchasing  the  remainder  of  the  tract,  it 
was  not  necessary  to  be  particular  about  the  actual  bound- 
aries. 

4.  And,  finally,  it  is  said  that  estoppel  is  not  pleaded. 
The  facts  are  set  out  in  the  complaint,  and  the  failure  to 
allege  that  by  reason  thereof  the  defendants  are  estopped 
to  assert  title  to  the  property  in  question  as  against  the 
plaintiff  is  not  fatal  after  trial.  Equity  is  not  governed 
by  such  technical  rules.  Where  facts  which  entitle  the 
plaintiff  to  the  relief  sought  are  set  out  in  the  complaint 
and  sustained  by  the  testimony,  the  relief  will,  after  an- 
swer and  trial,  be  granted,  notwithstanding  the  complaint 
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may  lack  some  of  the  requisites  of  a  technical  pleading: 
McCall  V.  Porter,  42  Or.  49(70  Pac.  820,  71.Pac.  976).  The 
plaintiff  in  this  case  in  purchasing  the  property  relied 
upon  the  map  as  exhibited  by  Henry  and  the  general 
understanding  of  all  the  parties,  and  it  would  now  be  in- 
equitable and  unjust  to  allow  either  Henry,  or  any  one  for 
whom  he  might  act,  to  profit  by  the  mistake.  The  decree 
of  the  court  below  is  therefore  affirmed.         Affirmed. 


Decided  11  January,  rehearing  denied  1  March,  1904. 

SECUBITT  TRUST  CO.  t.  GOBLE  BAILBOAD  CO. 

[74  Pac.  919,  76  Pac.  «97,] 

Railroads— Precedence  of  Unsecured  Debts  Over  Mortgages. 

1.  Unsecured  creditors  of  corporations  claiming  priority  in  the  payment  of 
their  debts  over  prior  secured  debts  must  show  that  they  are  dearly  within  the 
exceptions  under  which  such  preference  may  be  allowed. 

Railroads— Foreclosure  ov  Mortgage— Labor  Claims. 

2.  Where  services  rendered  by  laborers  to  a  railroad  company  within  90  days 
prior  to  the  appointment  of  a  receiver  of  its  property  in  proceedings  to  foreclose 
a  prior  mortgage  thereon  were  not  rendered  in  the  furtherance  of  its  railroad 
business,  but  In  a  logging  venture  in  which  the  railroad  was  chiefly  engaged  at 
the  time,  such  Interveners  are  not  entitled  to  a  priority  In  the  payment  for  such 
services  over  the  mort^^age  Hen. 

Idem. 

8.  The  fact  that  the  earnings  of  the  railroad  prior  to  the  receiver.<«hip  were 
more  than  sulflclent  to  pay  all  Its  operating  expenses.  Including  such  labor 
ciaims,  does  not  entitle  the  labor  claimants  to  priority  where  such  earnings  arose 
from  the  railroad's  logging  operations,  and  the  labor  performed  was  not  neces- 
sary to  keep  the  railroad  a  going  concern. 

Railroads— Priority  of  Labor  Claims— Statutes. 

4.  Section  ICK^  of  B.  <&  C.  Comp.,  which  provides  that  It  shall  be  the  duty  of  a 
receiver  to  pay  out  of  the  first  receipts  and  earnings  of  the  Insolvent  corporation, 
after  paying  current  operating  expenses  under  his  administration,  the  wages  of 
all  employes  and  laborers  which  accrued  within  six  months  prior  to  the  appoint- 
ment of  such  receiver;  and  that  lie  shall  also  pay  the  wages  of  all  employes  and 
laborers  employed  by  him  al  least  once  every  .30  days  out  of  the  receipts  and 
earnings,  and,  If  he  shall  not  take  in  sufficient  moneys  from  the  receipts  and 
earnings,  then  he  shall  Issue  certificates  to  such  employes,  which  he  shall  payout 
of  the  first  moneys  coming  into  his  hands  from  the  receipts  and  earnings  of  the 
property  under  his  charge.  In  the  order  of  their  Issuance,  was  not  intended  to 
apply  to  earnings  prior  to  the  receivership,  or  to  subject  the  tangible  property  of 
the  corporation  to  the  payment  of  such  debts. 

From  Columbia:  Thomas  A.  McBridb,  Judge. 
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The  plaintiff,  the  Security  Savings  &  Trust  Company, 
having  a  mortgage  upon  the  rights  of  way,  lands,  tene- 
ments, franchises,  and  property  of  the  defendant,  the 
Goble,  Nehalem  &  Pacific  Railroad  Company,  and  also  a 
chattel  mortgage  upon  its  personal  property  and  effects, 
instituted  this  suit  August  9,  1901,  to  foreclose,  and  A.  L. 
Maxwell  was  appointed  receiver.  A  decree  of  foreclosure 
was  rendered  October  15,  1901,  and  on  December  16, 1901, 
under  an  execution  and  order  of  sale  duly  issued,  the  Se- 
curity Company  bid  in  the  property  for  $35,000,  being  less 
than  the  amount  found  due  upon  the  mortgages,  and  on 
February  3,  1902,  the  sale  was  regularly  confirmed.  On 
December  21,  1901,  T.  C.  Watts  and  others,  having  per- 
formed work  and  labor  for  the  defendant  company  prior 
to  the  commencement  of  the  suit,  filed  intervening  peti- 
tions, praying  an  order  directing  the  receiver  to  pay  their 
claims.  On  February  3,  1902,  William  Meacham  and 
others,  and  on  July  7th  following,  Etta  Spencer  and  others, 
having  performed  similar  services,  intervened  with  like 
prayer  for  relief,  all  claiming  preference  in  payment  over 
the  mortgages  of  the  Security  Company.  Appropriate 
answers  were  made  to  these  petitions,  and  upon  the  issues 
thus  formulated  and  the  evidence  adduced  the  trial  court 
made  findings  of  fact;  among  others  the  following: 

"(2)  That  said  claims  and  amounts  were  for  labor  and 
services  rendered  and  supplies  furnished  by  said  parties 
to  said  railroad  company,  at  its  special  instance  and  re- 
quest, within  90  days  next  before  the  appointment  of  the 
receiver  herein,  and  were  necessary  to  the  operation  of 
said  railroad,  and  said  sums  are  justly  due  said  parties. 

•••(3)  That  the  Goble,  Nehalem  &  Pacific  Railroad  Com- 
pany was  organized  and  incorporated  under  the  laws  of 
the  State  of  Oregon,  with  its  principal  office  and  place  of 
business  at  Portland,  and  its  objects,  among  other  things, 
were  to  construct,  build,  acquire,  own,  operate  and  main- 
tain railroads  ;  to  engage  in  the  business  of  carrying  and 
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• 
transporting  for  itself  and  others,  for  hire,  passengers, 
logs,  freight,  and  goods,  wares,  and  merchandise  in  the 
states  of  Oregon,  Washington,  and  elsewhere;  that  the 
railroad  which  it  proposed  to  build  was  to  be  from  a  point 
on  the  Columbia  River  near  Goble,  in  Columbia  County, 
Oregon,  to  a  point  on  Nehalem  Bay,  near  the  Pacific  Ocean; 
that  it  had  constructed  said  road  a  portion  of  the  way,  and 
at  the  time  of  commencement  of  this  suit  and  appointment 
of  the  receiver,  and  for  about  five  months  prior  thereto, 
was  engaged  in  the  operation  of  said  railroad,  and  in  get- 
ting out  logs  for  transportation  by  its  railroad,  and  its 
principal  business  was  in  getting  out  logs  and  transport- 
ing them  over  said  railroad  and  selling  the  same. 

**(4)  That  during  the  time  of  the  operation  of  said  rail- 
road as  aforesaid  its  earnings  were  more  than  sufficient  to 
pay  all  its  operating  expenses,  including  the  claims  of  peti- 
tioners, but  there  was  paid  out  of  such  earnings  upon  the 
plaintiff's  mortgage,  and  for  improvements  of  the  road, 
more  than  sufficient  to  pay  all  of  such  claims.'' 

As  one  of  its  conclusions  of  law,  the  court  found  that 
petitioners  were  entitled  to  preference  over  the  mortgages 
of  the  Security  Company,  and  to  receive  out  of  the  sale 
proceeds  of  the  railroad  and  other  property  covered  thereby 
the  respective  sums  found  due  them,  together  w^ith  interest 
from  August  9,  1901.  From  the  decree  entered  in  pur- 
suance of  these  findings  the  plaintiff  and  the  receiver 
appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  Dolph, 
Mallory,  Simon  ct  Oearin,  with  an  oral  argument  by  Mr, 
Joseph  Simon. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Horace  B.  Nicholas. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

1.  There  is  no  evidence  accompanying  the  record,  and 
we  are  to  inquire  whether  the  conclusion  of  law  noted  is 
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deducible  from  the  findings  of  fact,  tHe  paramount  ques- 
tion being  whether  these  labor  and  supply  claimants  are 
entitled  to  a  preference  in  payment  over  the  mortgage 
creditor.  The  claimants  base  their  right  to  such  prefer- 
ence upon  the  major  premise,  namely,  that  the  defendant 
company  is  a  railroad  corporation  in  the  ordinary  accep- 
tation of  the  term,  in  the  discharge  of  quasi  public  func- 
tions, such  as  a  common  carrier  of  freight  and  passengers 
for  hire,  which  they  urge  is  established  by  the  findings  of 
fact;  and  that,  having  performed  labor  and  services  and 
furnished  supplies  to  such  a  corporation  operating  in  that 
capacity  within  the  last  90  days  preceding  the  appoint- 
ment of  a  receiver,  they  are  entitled  to  a  priority  over  the 
Security  Company's  lien  upon  the  proceeds  of  the  sale  or 
the  corpus  of  the  property,  and  hence  to  a  preference  in 
payment.  The  primary  and  essential  resource  for  the 
reimbursement  and  payment  of  the  interest  charges  of  the 
mortgagee  of  the  properties  of  such  a  railroad  is  the  net 
income  of  the  road,  obtained  by  deducting  from  the  gross 
earnings  what  is  required  for  necessary  and  managing  ex- 
penses, proper  equipment,  and  useful  improvements.  The 
mortgagee,  therefore,  in  accepting  the  security,  tacitly  and 
impliedly  agrees  that  the  current  debts  and  liabilities  aris- 
ing in  the  ordinary  course  of  business  in  operating  the 
road  shall  be  paid  from  the  current  receipts  before  he  has 
any  right  to  such  income,  the  underlying  idea  or  con- 
trolling feature  in  this  relation  being  that,  from  consider- 
ations of  both  public  and  private  interest,  the  railroad 
should  be  kept  and  maintained  a  going  concern.  The  se- 
curity of  the  mortgagee  is  essentially  and  best  subserved 
when  these  conditions  are  sustained,  as  it  conduces  to  the 
preservation  of  the  mortgaged  property ;  hence  it  is  that 
labor  performed,  services  rendered,  and  supplies  contrib- 
uted and  furnished,  that  conduce  to  the  maintenance  and 
continuance  of  the  enterprise,  and  therefore  to  the  con- 
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servation  and  preservation  of  the  mortgaged  security,  are 
in  equity  and  good  conscience  entitled  to  precedence  when 
it  comes  to  an  adjustment  of  the  earnings,  and  in  many 
instances  the  marshaling  of  the  assets  or  proceeds  arising 
from  the  corpus  of  the  property. 

For  the  purpose  of  doing  justice  between  the  parties 
thus  concerned,  equity  will  take  note  of  the  gross  earnings, 
the  current  operating  charges,  and  the  debts  and  liabili- 
ties arising  on  that  account,  and,  if  anything  has  been 
taken  from  what  is  styled  by  Mr.  Chief  Justice  Waite,  in 
Fosdick  V.  Schall,  99  U.  S.  235,  as  the  "current  debt  fund," 
and  put  into  that  which  belongs  to  the  mortgage  creditors, 
it  will,  when  the  property  has  gone  into  the  hands  of  a 
receiver,  and  especially  at  the  instance  of  the  mortgagee, 
either  for  management  and  keeping  the  road  in  operation, 
or  for  winding  up  the  business  and  disposing  of  the  corpus 
of  the  property,  restore  that  which  has  been  misplaced, 
and,  if  necessary  to  a  full  adjustment,  declare  a  preference 
upon  the  proceeds  arising  from  the  sale  of  the  property ; 
the  rule  governing  all  such  cases  being  "  that,  if  current 
earnings  are  used  for  the  benefit  of  mortgage  creditors 
before  current  expenses  are  paid,  the  mortgaged  security 
is  chargeable  in  equity  with  the  restoration  of  the  fund 
which  has  been  thus  improperly  applied  to  their  use": 
Burnham  v.  Bowen,  111  U.  S.  776  (4  Sup.  Ct.  675).  The 
rule  has  since  been  several  times  reaffirmed  by  the  same 
court.  These  observations  as  to  the  law  upon  the  subject 
are  fully  sustained  both  upon  principle  and  authority. 
See  Fosdick  v.  Schall,  99  U.  S.  235 ;  Burnham  v.  Bowen,  111 
U.  S.  776  (4  Sup.  Ct.  675);  McCornack  v.  SaUm  Ry.  Co. 
34  Or.  543  (56  Pac.  518,  1022);  Miltenberger  v.  Logansport 
Ry.  Co.  106  U.  S.  286  (1  Sup.  Ct.  140);  St  Louis,  A.  <fe  T. 
Jff.  R.  Co.  V.  Cleveland  C.  C.  &  L  Ry,  Co.  125  U.  S.  658  (8 
Sup.  Ct.  1011);  Thomas  v.  Western  Car  Co.  149  U.  S.  95 
(13  Sup.  Ct.  824);   Virginia  &  A.  Coal  Co.  v.  Central  R.  & 
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B,  Co.  170  U.  S.  355  (18  Sup.  Ct.  657);  Southern  Ry.  v.  Car- 
negie  Steel  Co.  17G  U.  S.  257  (20  Sup.  Ct.  347.) 

The  right  thus  established,  giving  labor  and  supply 
claimants  contributing  to  the  maintenance  and  operation 
of  a  railroad  whose  demands  fall  within  the  current  ex- 
pense account  a  priority  over  a  mortgage  incumbrance,  is, 
however,  notably  an  exception  to  the  general  rule.  As  was 
said  by  Mr.  Justice  Bean  in  Merriam  v.  Victory  Min.  Co. 
37  Or.  321,  332  (60  Pac.  999):  *'The  right  of  a  court  ap- 
pointing a  receiver  to  give  priority  of  payment  to  unse- 
cured debts  over  the  lien  of  a  mortgage  is  restricted  to 
creditors  of  railroads,  which  are  public  concerns,  and  is 
only  exercised  as  to  them  under  special  circumstances, 
and  in  favor  of  a  particular  class  of  claims."  See,  also. 
United  States  Invest.  Corp.  v.  Portland  Hospital^  40  Or.  523 
(64  Pac.  644,  67  Pac.  194,  56  L.  R.  A.  627).  So,  it  is  said 
by  Mr.  Justice  Brewer  in  Kneeland  v.  American  Loan  Co. 
136  U.  S.  89  (10  Sup.  Ct.  950):  ''  It  has  been  assumed  that 
a  court  appointing  a  receiver  could  rightfully  burden  the 
mortgaged  property  for  the  payment  of  any  unsecured 
indebtedness.  Indeed,  we  are  advised  that  some  courts 
have  made  the  appointment  of  a  receiver  conditional  upon 
the  payment  of  all  unsecured  indebtedness  in  preference 
to  the  mortgage  liens  sought  to  be  enforced.  Can  anything 
be  conceived  which  more  thoroughly  destroys  the  sacred- 
ness  of  contract  obligations?  One  holding  a  mortgage 
debt  upon  a  railroad  has  the  same  right  to  demand  and 
expect  of  the  court  respect  for  his  vested  and  contracted 
priority  as  the  holder  of  a  mortgage  on  a  farm  or  lot.  So, 
when  a  court  appoints  a  receiver  of  railroad  property,  it 
has  no  right  to  make  that  receivership  conditional  on  the 
payment  of  other  than  those  few^  unsecured  claims  which, 
by  the  rulings  of  this  court,  have  been  declared  to  have 
an  equitable  priority  (being  such  as  we  have  hereinbefore 
indicated  and  treated  of).    No  one  is  bound  to  sell  to  a  rail- 
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road  company,  or  to  work  for  it;  and  whoever  has  deal- 
ings with  a  company  whose  property  is  mortgaged  must 
be  assumed  to  have  dealt  with  it  on  the  faith  of  its  per- 
sonal responsibility,  and  not  in  expectation  of  subsequently 
displacing  the  priority  of  the  mortgage  liens.  It  is  the  ex- 
ception, and  not  the  rule,  that  such  priority  of  liens  can 
be  displaced.  We  emphasize  this  fact  of  the  sacredness  of 
contract  liens  for  the  reason  that  there  seems  to  be  grow- 
ing an  idea  that  the  chancellor,  in  the  exercise  of  his 
equitable  powers,  has  unlimited  discretion  in  this  matter 
of  the  displacement  of  vested  liens."  See,  also,  St.  Louhy 
A,&T,  H,  R.  Co.  V.  Cleveland,  C.  C.  &  L  Ry.  Co.  125  U.  S. 
658  (8  Sup.  Ct.  1011).  The  doctrine  has  been  especially 
adhered  to  and  reaffirmed  in  Thomas  v.  Western  Car  Co. 
149  U.  S.  95  (13  Sup.  Ct.  824);  Virginia  &  A.  Coal  Co.  v. 
Central  R.  &  B.  Co.  170  U.  S.  355  (18  Sup.  Ct.  657);  South- 
ern Railway  v.  Carnegie  Steel  Co.  176  U.  S.  257  (20  Sup.  Ct. 
347).  The  sacredness  of  contract  rights  and  obligations 
cannot,  therefore,  be  impinged  upon  or  ruthlessly  broken 
over,  and  he  who  would  displace  such  rights  must  do  so 
through  contractual  relations  also  arising  by  express  or 
implied  assent  thereto,  either  by  direct  affirmance  of  the 
articles  of  contract  or  in  the  light  of  the  conditions,  laws, 
and  usages  prevailing,  and,  unless  he  is  able  to  establish 
such  relations,  the  courts  are  powerless  to  aid  him,  how- 
ever deserving  and  meritorious  may  be  his  demands. 

2.  Coming  now  to  the  facts  as  indicated  by  the  findings 
of  the  court,  we  may  ascertain  whether  the  claimants  are 
within  the  exception  and  entitled  to  its  benefits.  The  ob- 
jects of  the  railroad  company  in  its  organization  were, 
among  other  things,  to  construct,  build,  acquire,  own, 
operate,  and  maintain  railroads ;  to  engage  in  the  business 
of  carrying  and  transporting,  for  hire,  passengers,  logs, 
freight,  and  goods,  wares,  and  merchandise.  The  company 
had  constructed  its  road  a  portion  of  the  way  designated 
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by  its  articles  of  incorporation  (to  what  distance  it  does 
not  appear),  and  the  court  finds  that  at  the  time  of  the 
commencement  of  this  suit,  and  for  about  five  months 
prior  thereto,  the  company  **  was  engaged  in  the  operation 
of  said  railroad,  and  in  getting  out  logs  for  transportation 
by  its  railroad,  and  its  principal  business  was  in  getting 
out  logs  and  transporting  them  over  said  railroad  and  sell- 
ing the  same."  It  appears,  therefore,  that  this  company 
was  engaged  in  the  operation  of  its  railroad,  and  it  would 
seem  to  be  a  reasonable  inference  therefrom  that  it  was 
carrying  on  the  business  for  which  it  was  organized — that 
is,  the  transportation  of  passengers  and  freight  for  hire — 
in  which  respect  its  functions  were  quasi  public,  so  as  to 
entitle  persons  performing  labor  for  it  and  furnishing 
supplies  necessary  to  its  operation  to  a  preference  over 
the  mortgage  creditor  in  payment  out  of  the  earnings,  if 
any  such  were  misapplied  to  the  payment  of  the  Security 
Company's  mortgages  and  improvements  of  the  road  as 
found.  But  the  railroad  company  was  engaged  also  in 
getting  out  logs,  which,  togetheV  with  transporting  them 
over  its  road  and  selling  them,  constituted  its  principal 
business.  Such  is  manifestly  not  the  business  of  the  ordi- 
nary railroad,  and  does  not  partake  in  any  manner  of  a 
public  service.  The  road,  therefore,  although  being  oper- 
ated for  the  purpose  for  which  it  was  organized — that  of 
the  carriage  of  passengers  and  freight — thus  giving  it  the 
semblance  of  a  quasi  public  concern,  was  principally  en- 
gaged in  a  business  that  was  exclusively  of  private  con- 
cern, namely,  getting  out  logs,  transporting  and  selling 
them,  presumably  upon  its  own  account  and  for  its  own 
benefit.  Now,  we  must  assume,  as  the  facts  exclude  any 
other  reasonable  hypothesis,  that  the  labor  and  services 
rendered  and  supplies  furnished  were  rendered  and  fur- 
nished the  company  for  the  carrying  on  and  prosecution 
by  it  of  the  principal  business  in  which  it  was  then  en- 
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gaged,  and  not  in  the  ordinary  operations  of  its  railroad, 
which  being  so,  the  claimants  have  not  brought  them- 
selves within  the  exception  herein  ascertained  and  defined, 
and  the  general  rule  must  apply.  To  hold  otherwise  would 
be  to  put  laborers  in  logging  camps  and  persons  furnish- 
ing supplies  thereto  upon  a  like  footing  with  railroad  em- 
ployes contributing  their  labor  and  substance  to  the  main- 
tenance of  the  road,  and  this  the  law  will  not  warrant  or 
permit  us  to  do.  The  interveners  are  therefore  not  enti- 
tled to  a  preference  over  the  mortgages  of  the  Security 
Company  in  the  proceeds  of  the  sale  of  the  property. 

3.  The  finding  that  the  earnings  of  the  railroad  com- 
pany were  more  than  sufficient  to  pay  all  its  operating 
expenses,  including  the  claims  of  the  petitioners,  cannot 
help  them,  as  the  earnings  must  necessarily  have  arisen 
from  the  operations  of  the  private  business  in  which  the 
company  was  engaged,  and  the  labor  performed  and  sup- 
plies furnished  were  not  necessary  for  keeping  the  road  a 
going  concern,  and  thereby  conserving  the  security  of  the 
mortgagee. 

It  appears  from  the  findings,  however,  that  the  receiver 
has  realized  from  the  sale  of  other  personal  property  be- 
longing to  the  defendant  railroad  company  not  covered 
by  the  mortgages  the  sum  of  $670,  and  that,  while  he  has 
paid  said  sum  out  upon  the  expenses  of  the  suit  and  re- 
ceivership, he  has  not  as  yet  had  any  settlement  with  the 
court.  As  the  primary  purpose  of  the  suit  culminating  in 
the  appointment  of  the  receiver  was  to  foreclose  the  mort- 
gages, the  costs  of  the  proceeding  incident  to  the  fore- 
closure should  be  borne  and  paid  out  of  the  corpus  of  the 
mortgaged  property,  and  the  $070,  or  such  portion  thereof 
as  has  not  been  disbursed  in  defraying  the  expenses  of  the 
receivership  other  than  those  incident  to  the  foreclosure, 
should  be  shared  among  the  general  creditors  of  the  com- 
pany, the  mortgagee  becoming  a  general  creditor  as  to  the 
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balance  due  after  application  of  the  proceeds  of  the  sale  of 
the  mortgaged  property. 

In  pursuance  of  these  considerations  the  decree  of  the 
circuit  court  will  be  modified,  and  one  here  entered  ac- 
cordingly, neither  party  to  the  appeal  being  entitled  to 
costs  or  disbursements.  Modified. 


On  Motion  for  Rehearing. 

Mr.  Justice  Woj^verton  delivered  the  opinion. 

4.  By  his  petition  for  rehearing,  counsel  for  the  inter- 
veners insists  that  the  claimants  are  entitled  to  priority  of 
payment  over  the  mortgages  of  plaintiff  by  virtue  of  the 
statute,  B.  &  C.  Com  p.  §  1083.  As  we  read  this  statute,  it 
was  not  intended  that  such  claims  should  be  paid  out  of 
the  corpus  of  the  property  in  the  hands  of  the  receiver, 
but  from  the  first  receipts  and  earnings  of  the  property 
coming  into  his  hands  after  paying  current  operating  ex- 
penses accruing  under  his  administration  ;  that  is  to  say, 
the  surplus  of  earnings  coming  into  the  hands  of  the  re- 
ceiver after  his  appointment,  above  current  operating  ex- 
penses, should  be  applied  to  the  wages  of  laborers  accruing 
within  six  months  prior  to  the  appointment  of  such  re- 
ceiver. That  such  is  the  proper  interpretation  of  the  stat- 
ute is  indicated  by  the  latter  clause,  by  which  the  receiver 
is  required  to  pay  the  wages  of  all  employes  and  laborers 
employed  b}^  him,  at  least  once  every  30  days,  out  of  the 
"receipts  and  earnings*'  while  the  property  is  under  his 
management,  and,  should  he  not  take  in  sufficient  moneys 
from  the  **receipts  and  earnings,"  then  that  he  shall  issue 
and  deliver  to  each  of  such  employes  and  laborers,  upon 
demand,  a  certificate  showing  the  amount  due,  etc.,  and 
thereafter  he  shall  pay  such  certificates  out  of  the  first 
moneys  coming  into  his  hands  from  the**receipts  and  earn- 
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ings''  of  the  properties  under  his  charge,  in  the  order  of 
their  issuance.  It  was  not  the  purpose  of  this  statute  to 
take  note  of  the  earnings  prior  to  the  receivership,  or  to 
subject  the  corpus  of  the  property  to  the  payment  of  the 
labor  claims;  and  the  rule  as  enunciated  in  the  main 
opinion  is  undisturbed,  and  not  in  manner  entrenched 
upon  by  its  operation.  Neither  is  section  5659  of  any 
avail  to  the  claimants,  as  they  have  made  no  attempt  to 
claim  a  lien  in  pursuance  thereof.  A  rehearing  will  there- 
fore be  denied. 

From  a  petition  filed  on  the  part  of- the  trust  company 
for  a  modification  of  the  decree,  which  is  not  controverted 
by  the  claimants,  although,  as  we  are  informed,  their  coun- 
sel has  been  furnished  with  a  copy,  we  find  that  we  mis- 
interpreted the  findings  of  the  trial  court  respecting  the 
status  of  the  personal  property  from  which  the  $670  was 
derived ;  having  the  impression  that  it  was  not  covered 
by  either  of  the  mortgages.  Being  now  advised  to  the 
contrary — that  it  was  in  fact  covered  by  the  chattel  mort- 
gage, and  that  the  proceeds  thereof  were  derived  through 
a  sale  by  the  receiver  under  the  order  of  the  court — the 
decree  heretofore  rendered  by  this  court  will  be  modified 
so  as  to  apply  this  fund  to  the  payment  of  the  mortgage 
indebtedness,  the  same  as  the  proceeds  of  the  sale  of  the 
real  property.  Modified;    Rbh earing  Denied. 


Argued  27  January,  decided  1  March,  1904. 

^ri?5\  BOYD  t\  BUNBAB. 

^^  [75  Pac.6er).] 

Duty  of  Secretary  of  State  as  Auditing  Officbr. 

1.  The  Secretary  of  St4ite,as  theauditorof  public  acconnU and  superintendent 
of  the  llKcal  concerns  of  the  commonwealth,  has  only  such  authority  as  is  con- 
ferred by  the  constitution  and  statutes,  and  before  dm  wing  a  warrant  for  a  claim, 
or  even  auditing  it,  he  must  Justify  his  act  by  some  written  law. 


Mar.  1904.]  Boyd  v.  Dunbar.  881 

Fdn]>8  for  Indian  War  Claims. 

*J.  The  statute  appropriating  money  to  pay  the  veterans  of  the  early  Indian 
wars  of  this  State  (Laws  1908,  p.  228),  section  3  of  which  provides  that  upon  the 
filing  with  the  Secretary  of  State  of  a  proper  voucher  showing  the  amount  pay- 
able to  a  claimant,  the  secretary  shall  Issue  a  warrant  for  the  sum  due,  does  not 
affect  the  general  statutes  In  relation  to  auditing  claims  or  Issuing  warrants 
(B.  «&  C.  Comp.  g  2397,  snbd.T.and  §  2:^98),  and  therefore  the  Se<;retary  of  State  can- 
not draw  a  warrant  for  services  In  such  Indian  wars  after  the  appropriation  has 
been  exhausted. 

Auditing  Claims— Special  Appropriation. 

3.  In  cases  of  appropriations  for  particular  purposes,  where  the  act  constitutes 
the  only  authority  for  incurring  the  expense,  the  )X>wer  to  audit  and  obligate  by 
warrant  is  limited  by  the  amount  of  the  appropriation. 

From  Multnomah  :    John  B.  Cleland,  Judge. 

Mandamus  proceeding  by  J.  R.  Boyd  against  F.  I.  Dun- 
bar, as  Secretary  of  State,  to  compel  defendant  to  draw  a 
warrant  in  favor  of  plaintiff  on  the  State  Treasurer.  From 
a  judgment  granting  the  writ,  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  An- 
drew M,  Crawford^  Attorney-General,  and  />.  R,  Parker^ 
with  an  oral  argument  by  Mr.  Crawford. 

For  respondent  there  was  a  brief  over  the  names  of 
Julius  C,  Moreland  and  /.  E,  Burdett,  with  an  oral  argu- 
ment by  Mr.  Moreland. 

Mr.  Justice  Bj^an  delivered  the  opinion. 

This  is  a  proceeding  by  mandamus  to  compel  the  de- 
fendant, as  Secretary  of  State,  to  draw  a  warrant  on  the 
State  Treasurer  in  favor  of  the  plaintiff  for  $1'29.50,  as 
compensation  for  services  in  the  Indian  wars  of  1855-56. 
In  1903  the  legislature  passed  an  act  **to  provide  for  com- 
pensating volunteers  for  the  service  of  the  Territory  of 
Oregon  during  the  Indian  wars  of  1855-56  for  such  ser- 
vices, and  appropriating  money  therefor":  Laws  1903, 
p.  228.  Section  1  provides  **that  there  be  and  hereby  is 
appropriated  out  of  the  general  funds  in  the  treasury 
of  the  State  of  Oregon  the  sum  of  $100,000,  or  so  much 
thereof  as  shall  be  necessary,  to  pay  the  veterans  of  the 
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Indian  wars  of  1855-56  who  served  under  and  by  virtue 
of  the  directions  of  the  officers  of  Oregon  Territory  for 
their  said  service,  under  the  conditions  and  upon  the 
terms  hereinafter  provided/'  Section  2  fixes  the  amount 
to  be  paid  the  several  claimants,  and  section  8,  p.  229, 
reads :  '*  The  claim  fer  such  services,  verified  by  the  claim- 
ant, shall  be  presented  to  the  Adjutant  General,  who  shall, 
without  additional  cost  to  the  State,  examine  and  pass  upon 
the  same,  and  may  require  additional  and  corroborative 
evidence  in  support  thereof ;  and  he  shall  prepare,  certify, 
and  file  with  the  Secretary  of  State  proper  vouchers  show- 
ing the  amount  payable  to  the  claimant  under  the  pro- 
visions of  this  act.  Thereupon,  the  Secretary  of  State  shall 
issue  his  warrant  for  the  amount  found  due  to  the  claim- 
ant." Section  4  provides  who  shall  be  entitled  to  the  ben- 
efits of  the  act,  and  section  5  attempts  to  declare  an  emer- 
gency. Prior  to  the  presentation  of  the  plaintiff's  claim, 
the  secretary  had,  pursuant  to  the  provisions  of  the  act, 
and  upon  proper  vouchers  therefor,  drawn  warrants  in 
satisfaction  of  the  claims  of  Indian  war  veterans  regularly 
presented  to  the  full  amount  of  the  appropriation,  and  at 
the  time  of  the  presentation  of  the  plaintiff's  claim  the  ap- 
propriation was,  and  ever  since  has  been,  exhausted.  He 
therefore  declined  to  audit  or  allow  it,' but  advised  plain- 
tiff that  it  would  be  referred  to  the  next  legislature  for 
consideration. 

1.  Under  the  constitution  and  laws,  the  Secretary  of 
State  is  the  auditor  of  public  accounts,  and  charged  with 
the  duty  of  superintending  the  fiscal  concerns  of  the  State: 
Const.  Or.  Art.  VI,  §  2  ;  B.  &  C.  Comp.  §  2397.  But  he 
cannot  audit  or  allow  a  claim  or  draw  a  warrant  on  the 
State  Treasurer  for  the  payment  of  money  unless  author- 
ized to  do  so  by  law.  His  duties  and  powers  in  this  regard 
are  limited  and  controlled  by  the  constitution  and  statutes, 
and  he  cannot  go  beyond  them.    He  is  required,  as  Mr. 
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Justice  WoLVERTON  says,  "when  a  claim  is  presented,  to 
look  to  the  law,  and  determine  whether  the  claimant  has 
brought  himself  within  any  of  its  provisions  allowing  him 
compensation.  In  other  words,  before  allowing  the  claim 
he  must  be  able  to  put  his  finger  upon  some  law  which 
gives  the  claimant  a  standing  in  his  tribunal  upon  which 
he  can  demand  payment  by  the  State":  Shattuck  v.  Kincaid, 
31  Or.  379,  393  (49  Pac.  758).  In  his  capacity  as  auditor, 
the  secretary  is  required  "to  examine  and  determine  the 
claims  of  all  persons  against  the  State,  in  cases  where  pro- 
visions for  the  payment  thereof  shall  have  been  made  by 
law,  and  to  indorse  upon  the  same  the  amount  due  and 
allowed  thereon,  and  from  what  fund  the  same  is  to  be 
paid,  and  draw  a  warrant  upon  the  treasury  for  the  same  ": 
B.  &  C.  Comp.  §  2397,  subd.  7.  No  warrant  shall  be  drawn 
by  him,  however,  "in  payment  of  any  claim  against  the 
State  unless  an  appropriation  has  first  been  made  for  the 
payment  thereof ;  but,  where  such  claim  has  been  incurred 
in  pursuance  of  authority  of  law,  but  no  appropriation  has 
been  made  for  its  payment,  or,  if  made,  has  been  exhausted, 
the  secretary  shall  audit  such  claim,  and,  if  allowed,  shall 
issue  to  the  claimant  a  certificate  as  evidence  of  such  allow- 
ance ":  B.  &  C.  Comp.  §  2398.  The  secretary's  duties  as 
auditor  are  therefore  confined  to  examining  and  determin- 
ing the  claims  of  persons  against  the  State  "in  cases  where 
provisions  for  the  payment  thereof  shall  have  been  made 
by  law  ";  and  he  has  no  authority  or  power  to  draw  a  war- 
rant in  favor  of  any 'claimant,  unless  there  is  at  the  time 
an  unexhausted  appropriation  for  its  payment.  Such  are 
the  mandatory  provisions  of  the  statute  ;  the  latter  having 
been  enacted  for  the  express  purpose  of  changing  the 
policy  previously  prevailing,  which  was  approved  in  Shat- 
tuck V.  Kincaid,  31  Or.  379,  393  (49  Pac.  758). 

2.  It  would  seem  clear,  therefore,  that  the  secretary  has 
no  authority,  and  cannot  be  compelled,  to  issue  a  warrant 
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in  favor  of  the  plaintiff,  because  it  is  admitted  that  the 
appropriation  made  by  the  legislature  for  the  payment  of 
the  claims  of  Indian  war  veterans  had  been  exhausted  be- 
fore the  presentation  of  the  plaintiff *s  claim.  The  general 
language  of  the  act  of  1903,  that,  upon  the  filing  of  such 
a  claim  in  the  office  of  the  Secretary  of  State,  he  shall 
issue  his  warrant  for  the  amount  due  the  claimant,  does 
not  repeal  or  modify  the  general  statute  in  relation  to 
auditing  claims  or  issuing  warrants  thereon,  nor  was  it 
intended  to  empower  the  Secretary  of  State  to  issue  war- 
rants for  the  particular  class  of  claims  mentioned,  in  ex- 
cess of  the  appropriation.  If,  as  is  probable,  the  legisla- 
ture was  mistaken  as  to  the  amount  necessary  to  pay  and 
discharge  the  claims  of  the  Indian  war  veterans,  the  rem- 
edy lies  with  it  alone,  and  neither  the  secretary  nor  the 
courts  can  correct  such  mistake.  The  constitution  pro- 
vides that  no  money  shall  be  drawn  from  the  treasury  but 
in  pursuance  of  appropriation  made  by  law :  Const.  Or. 
Art.  IX,  §  4.  The  object  of  this  requirement  is  to  secure 
to  the  legislative  department  the  sole  and  exclusive  power 
of  determining  how,  when,  and  for  what  purpose  the  pub- 
lic fund  shall  be  applied,  and  its  will  upon  that  question 
is  mandatory  on  all  the  other  departments  of  the  govern- 
ment. 

No  person  has  a  legal  claim  which  he  can  enforce  against 
the  State  except  by  its  consent,  and  one  demanding  a  war- 
rant from  the  Secretary  of  State  for  the  payment  of  money 
must  be  able  to  point  out  some  law  tnat  clearly  authorizes 
the  expenditure.  Before  he  can  require  the  secretary  to 
audit  or  allow  a  claim  in  his  favor,  he  must  tind  some  law 
.  under  which  it  was  incurred,  and  the  claim  must  have  been 
presented  within  a  specified  time.  Now  in  this  case  there 
is  no  existing  provision  of  law  for  the  payment  by  the 
State  of  the  claims  of  the  Indian  war  veterans,  except  the 

act  of  1903.    If  there  ever  was  a  legal  obligation  on  the  j 
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part  of  the  State  to  assume  and  pay  the  debts  of  the  terri- 
tory to  the  volunteers  in  the  Indian  wars  of  1855-56,  the 
plaintiff's  claim  has  long  since  been  barred  by  the  statute. 
From  1859  to  the  present  time  the  statute  has  provided 
that  all  persons  having  claims  against  the  State  shall  ex- 
hibit them,  with  evidence  in  support  thereof,  to  the  sec- 
retary, to  be  audited,  settled,  and  allowed,  within  two 
years,  and  not  afterwards :  B.  &  C.  Comp.  §  2399.  As  plain- 
tiff's claim  was  not  so  exhibited,  the  secretary  could  not 
audit  or  approve  it  without  legislative  authority,  even  if 
it  be  a  legal  obligation  of  the  State.  The  only  law  under 
which  he  can  lawfully  act  in  auditing  and  allowing  claims 
of  the  character  now  under  consideration  is  the  act  of  1903, 
which  is  clearly  a  special  appropriation  made  by  the  legis- 
lature for  a  particular  purpose,  the  amount  of  which  is  the 
measure  of  the  secretary's  authority  in  the  premises. 

3.  Where  an  appropriation  is  made  for  a  particular  pur- 
pose, and  is  the  only  authority  for  incurring  the  expense, 
the  measure  of  the  appropriation  is  the  limit  of  the  power 
to  obligate  the  State,  and  the  secretary  can  neither  audit 
nor  draw  his  warrant  for  a  claim  in  excess  of  the  amount 
named:  Henderson  v.  Hovey,  46  Kan.  691  (27  Pac.  177, 13 
L.  R.  A.  222);  Flynn  v.  Auditor  General,  99  Mich.  96  (57 
N.  W.  1092).  There  is  nothing  in  the  act  of  1903  to  in- 
dicate that  the  legislature  thus  intended  to  authorize  the 
expenditure  of  any  greater  sum  than  the  amount  appro- 
priated for  the  purpose  stated,  and,  whatever  may  be  the 
moral  obligation  of  the  State  to  Indian  war  veterans  whose 
claims  were  not  paid  from  such  appropriation,  the  au- 
thority of  the  secretary  is  limited  to  the  terms  of  the  act, 
and  he  cannot  go  beyond  its  provisions,  nor  can  the  courts 
compel  or  authorize  him  to  do  so.  The  judgment  of  the 
court  below  is  reversed.  Reversed. 

41  Or. 25 
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Waters— Evidence  of  Aukebmknt. 

1.  The  evidence  herein  shown  that  plaintlfTs  predecessor  in  title  had  made  an 
agreement  with  defendant's  predecessors  in  title  to  aid  in  the  construction  and 
maintenance  of  a  dam,  in  consideration  of  which  he  was  to  have  a  portion  of  the 
water. 

RiailT  OF  COTKNANT  TO  DISPOSE  OF  JoiNT  PROPERTY. 

2.  A  cotenant,  in  the  absence  of  special  auttiority,  cannot  transfer  any  greater 
interest  in  an  appropriation  of  water  for  irrigating  purposes  appurtenant  to  the 
estate  than  Is  commensurate  with  his  own  interest. 

Notice  to  Cotemamt  of  Adverse  Claim. 

3.  Under  the  circumstances  of  this  case  the  rule  appiies  that  presumably  a 
continued  use  of  Joint  property  by  one  cotenant  is  in  maintenance  of  the  right  of 
the  other  owners. 

A  lower  proprietor  agreed  with  a  cotenant  of  an  upper  estate  that  in  consider- 
ation of  helping  to  build  and  maintain  a  dam  he  should  have  a  certain  water 
right  for  irrigating  purposes.  The  cotenant  filed  a  notice  of  his  claim  in  the  public 
records,  but  did  not  state  therein  the  quantity  of  water  he  intended  to  appro- 
priate. He  subsequently  testified  that  the  notice  was  given  to  preserve  his  rights 
against  a  third  person,  and  it  also  appeared  that  after  the  notice  was  filed  another 
of  the  cotenants  diverted  water  from  the  stream  without  objection.  Held^  that 
the  notice  was  not  notice  to  such  cotenant  and  his  successors  in  title  of  an  adverse 
claim  by  the  lower  proprietor. 

Example  of  a  Use  not  Adverse. 

4.  The  use  by  a  lower  proprietor  of  water  after  it  has  passed  the  upper  proprie- 
tor's boundary  is  not  adverse  to  the  upper  proprietor,  so  as  to  lay  the  basis  for  a 
claim  by  adverse  user. 

Intent  and  Extent  of  Appropriation. 

5.  The  evidence  here  is  not  satisfactory  either  as  to  the  intent  of  the  original 
appropriator,  or  as  to  the  diligence  used  in  applying  the  water  to  a  beneficial  ase 
beyond  a  certain  point,  in  conse<iuenoe  of  which  the  use,  as  against  subsequent 
npproprlators,  must  be  confined  to  the  area  shown  to  have  been  contemplated  by 
the  original  appropriator. 

Necessity  of  Using  Purchased  Water. 

6.  The  rule  that  an  appropriator  of  water  must  put  it  to  some  beneficial  use 
within  a  reasonable  time,  as  against  others  desiring  to  use  it,  does  not  apply  to 
purchased  water,  or  water  obtained  under  a  contract  with  its  owner,  for  then 
no  one  else  can  have  adverse  rights. 

From  Malheur :    Morton  D.  Clifford,  Judge. 

This  is  a  suit  by  W.  P.  Beers  and  another  against  I.  W. 
Sharpe  to  enjoin  interference  with  the  flow  of  water  in  a 
slough  in  excess  of  a  given  quantity.  The  averments  of 
the  complaint,  so  far  as  deemed  material,  are,  in  substance, 
that  plaintiffs  own  in  severalty  1,760  acres  of  arid  land  in 
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Harney  County,  through  which  Jordan  Creek  flows,  and  a 
slough  connected  therewith  extends;  that  in  1874  they 
entered  into  an  agreement  with  defendant's  predecessors, 
stipulating  to  aid  in  enlarging  a  dam  in  the  creek  and  to 
keep  it  in  repair  for  the  exclusive  right  to  use  all  the  water 
diverted  into  the  slough  in  excess  of  150  inches  thereto- 
fore appropriated ;  that  they  performed  their  part  of  the 
agreement,  and,  under  a  claim  of  right,  have  for  twenty- 
seven  years  adversely  used  all  the  water  in  the  slough  in 
excess  of  150  inches  in  irrigating  1,000  acres  of  their  land 
now  in  cultivation,  requiring  2,000  inches  for  that  purpose; 
and  that  in  May,  1901,  the  defendant  unlawfully  built  a 
dam  in  the  slough,  obstructing  the  flow  of  water  to  their 
premises,  and  threatens,  and  unless  restrained  will  con- 
tinue, to  maintain  it.  The  answer  denied  the  material  alle- 
gations of  the  com  plaint,  and  for  a  separate  defense  averred 
that  in  1870  the  defendant's  predecessors  in  interest  settled 
on,  cleared,  and  cultivated  600  acres  of  arid  land  above 
plaintiffs',  and  with  the  predecessors  in  interest  of  one 
George  Clinton,  who  owns  1,200  acres  lying  between  the 
premises  of  plaintiffs  and  defendant,  built  a  dam  in  the 
creek,  diverting  into  the  slough  2,000  inches  of  water, 
which  they  (Clinton  and  defendant)  have  ever  since  used 
in  irrigating  their  lands,  the  surplus  flowing  to  plaintiffs' 
premises;  that  such  appropriation  was  prior  in  time  and 
superior  in  right  to  all  others;  and  that  in  May,  1901, 
plaintiffs  unlawfully  removed  defendant's  dam,  and  pre- 
vented him  from  irrigating  a  part  of  his  crops.  The  reply 
denied  the  allegations  of  new  matter  in  the  answer,  and 
averred  that  defendant  ought  not  to  be  permitted  to  dis- 
avow plaintiffs'  right,  for  that  he  secured  a  title  to  his  land 
with  knowledge  of  their  claim  to  the  exclusive  use  of  the 
water  in  the  slough  by  reason  of  their  work  upon  the  dam 
and  expense  incurred  in  the  cultivation  of  land  while  rely- 
ing upon  the  faith  of  the  agreement  entered  into  with  his 
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predecessors.  The  cause  was  referred,  and,  from  the  testi- 
mony taken,  the  court  found  that  the  defendant  and  Clin- 
ton owned  the  exclusive  right  to  use  all  the  water  in  the 
slough,  and  that  plaintiffs  had  no  interest  therein,  except 
to  the  use  of  the  surplus  when  permitted  to  flow  to  their 
premises,  and,  a  decree  having  been  rendered  dismissing 
the  suit,  they  appeal.  The  case  was  submitted  on  briefs 
under  Rule  16.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  WiU 
R.  King, 

For  respondent  there  was  a  brief  over  the  names  of  John 
L.  Rand  and  Lionel  R.  Webster. 

Mr.Chief  Justice  Moore, after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

It  is  contended  by  plaintiffs*  counsel  that  the  testimony 
shows  that  his  clients  and  the  defendant  are  tenants  in 
common  of  the  dam  in  Jordan  Creek,  the  headgate,  and 
the  water  right  to  the  dam  first  built  in  the  slough,  below 
which  they  possess  the  exclusive  right  and  are  the  prior 
appropriators  of  all  the  water  turned  into  the  slough  in 
excess  of  150  inches,  and  that  the  court  erred  in  dismiss- 
ing the  suit  and  in  not  granting  the  relief  prayed  for  in 
the  complaint. 

1.  The  transcript  shows  that  in  the  fall  of  1868  Sherman 
J.  Castle,  Fred  Isabel,  and  C.  D.  Bacheler  settled  on  unsur- 
veyed  public  land,  which  they  called  **Goose  Ranch,"  bor- 
dering for  about  two  miles  on  the  right  bank  of  Jordan 
Creek,  a  natural  stream  that  rises  in  Idaho,  flows  westward 
in  a  well-defined  channel,  and  empties  into  the  Owyhee 
River  in  Oregon.  Bacheler  claimed  an  undivided  one-half 
interest  in  the  land,  and  Isabel  and  Castle  each  an  undi- 
vided one-fourth,  but  Isabel  having  transferred  his  interest 
to  Castle,  and  Bacheler  an  undivided  one-fourth  to  G.  H. 
Tracey,  they,  in  1873,  built  a  dam  in  the  creek,  which, 
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raising  the  water  more  than  seven  feet,  caused  about  2,000 
inches  thereof  to  flow  into  a  slough,  or  old  north  channel, 
in  which  they  placed  a  dam  about  400  yards  from  its  head 
and  dug  a  ditch  on  the  south  side,  diverting  water,  which 
they  used  in  irrigating  grain  grown  near  the  creek  on 
their  ranch.  In  1869  0.  W.  Inskeep  settled  on  similar 
land  at  the  mouth  of  Cow  Creek,  a  northern  tributary  of 
Jordan  Creek,  calling  the  premises  **Ruby  Ranch,"  about 
four  miles  below  the  dam  in  the  latter  stream,  and  on 
June  13,  1874,  transferred  his  possessory  right  to  the 
plaintiff,  W.  P.  Beers,  who,  after  the  land  was  surveyed  in 
1875,  filed  a  homestead  on  160  acres  in  the  center  of  sec- 
tion 16,  township  30,  south  of  range  44  east  of  the  Wil- 
lamette Meridian.  The  plaintiffs  also  secured  from  various 
sources  the  title  to  the  remainder  of  section  16,  and  all  of 
sections  15  and  22,  in  that  township  and  range,  except  160 
acres  in  the  latter  section  on  the  south  side  of  the  creek, 
which  they  own  in  severalty.  Castle  and  one  E.  H.  Clin- 
ton, having  succeeded  to  the  rights  of  the  other  claimants, 
became  equal  owners  of  Goose  Ranch,  and,  in  partitioning 
the  land  after  it  was  survered,  filed  homesteads  thereon, 
the  former  taking  the  west  half  of  the  southwest  quarter, 
the  southeast  quarter  of  the  southwest  quarter,  and  the 
southwest  quarter  of  the  southeast  quarter  of  section  24, 
and  the  latter  the  north  half  of  the  northeast  quarter  and 
the  north  half  of  the  northwest  quarter  of  section  26,  in 
that  township  and  range,  through  which  Jordan  Creek 
flows,  and,  having  made  proof  of  their  continued  residence 
on  and  cultivation  of  these  lands,  patents  therefor  were 
issued  to  each  respectively.  Castle  also  filed  on  and  se- 
cured a  receiver's  receipt,  under  the  desert  act,  for  the 
north  half,  the  north  half  of  the  southeast  quarter,  and  the 
northeast  quarter  of  the  southwest  quarter  of  section  24 
in  that  township  and  range,  and,  having  died,  his  widow, 
as  his  heir,  on  March  7, 1896,  executed  to  the  defendant  a 
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deed  to  all  of  section  24,  except  40  acres  in  the  southeast 
corner.  The  defendant  repaired  a  dam  built  in  the  slough 
near  the  northwest  corner  of  his  land,  and  diverted  water, 
which  he  used  in  irrigating  crops,  when  the  plaintiff,  W.  P. 
Beers,  in  May,  1901,  removed  the  obstruction,  which  being 
rebuilt,  this  suit  was  instituted. 

Beers,  as  a  witness  in  his  own  behalf,  testified  that  in 
the  fall  of  1874  he  entered  into  a  contract  with  Bachelor, 
who  was  the  manager  of  Goose  Ranch,  whereby  it  was 
stipulated  that  in  consideration  of  his  helping  to  keep 
the  dam  in  Jordan  Creek  in  repair  he  was  to  have  the 
use  of  all  the  water  flowing  in  the  slough  in  excess  of  the 
quantity  required  to  fill  an  irrigating  ditch  on  that  ranch, 
which  did  not  exceed  200  inches,  and  that  Castle  knew 
of  this  agreement;  that  every  year  thereafter  he  paid 
one-third  of  the  cost  of  the  labor  and  material  required 
to  maintain  the  dam  and  the  head  gate  built  in  the  slough, 
and  had  claimed  and  used  1,000  inches  of  water  in  irri- 
gating land,  his  right  thereto  never  having  been  contro- 
verted until  May,  1901,  when  the  defendant  placed  a  dam 
in  the  slough,  thereby  impeding  the  flow  of  water  therein. 

C.  D.  Bacheler,  who,  with  his  associates,  built  the  dam 
in  Jordan  Creek,  as  plaintiffs*  witness  testified  that  they 
turned  water  into  the  slough  and  used  it  in  irrigating 
grain, cultivating  in  1874 more  than  than  100 acres;  that 
until  1878,  w^hen  he  left  Goose  Ranch,  no  water  was  ever 
used  except  on  grain  land  ;  that  he  entered  into  an  agree- 
ment with  Beers  whereby  he  was  to  have  the  water  that 
went  over  the  dam  near  the  head  of  the  slough  during  the 
time  he  helped  to  maintain  the  dam  in  the  creek;  that 
the  witness  and  his  associates  never  claimed  the  use  of 
any  water,  except  such  as  was  conducted  in  their  ditch,  and 
had  no  use  for  the  overflow ;  that  Castle  never  objected  to 
his  agreement  with  Beers;  and  that  Tracy  assigned  his 
interest  in  Goose  Ranch  to  the  witness,  who,  after  the  land 
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was  surveyed, transferred  to  S.  Skinner  and  E.H.Clinton 
an  undivided  half  of  the  water  right  and  all  his  interest 
in  the  premises,  describing  the  land  which  Clinton  filed 
on  as  a  homestead. 

Henry  Scoubes,  as  plaintiffs'  witness,  testified  that  he 
was  working  on  Ruby  Ranch  when  it  was  purchased  by 
Beers,  by  whom  he  was  employed  until  October,  1876 ; 
that  he  heard  Bacheler  tell  Beers  that  if  he  would  help 
repair  the  dam  in  Jordan  Creek  he  should  have  a  share 
of  the  water,  saying  they  would  form  a  partnership  and 
divide  it  between  them.  The  testimony  discloses  that  a 
dam  and  head  gate  were  built  in  the  slough  near  its  upper 
end,  to  regulate  the  flow  of  water  therein,  and  that  Beers 
paid  a  part  of  the  expense  incurred  in  its  construction, 
and  also  helped  to  maintain  the  dam  in  the  creek,  repairs 
to  which  were  frequently  rendered  necessary  by  freshets. 

G.H.Tracy, as  defendant's  witness,  testified  that  he  was 
one  of  the  claimants  of  Goose  Ranch, and  resided  thereon 
from  1872  to  the  spring  of  1875,  when  he  transferred  his  in- 
terest to  Bacheler ;  that  no  arrangements  were  ever  made, 
to  his  knowledge,  with  Beers,  whereby  he  was  to  have  the 
use  of  any  water;  that  in  his  absence  his  interests  in  the 
ranch  were  represented  by  Bacheler,  who  had  no  authority 
to  sell  the  place  or  to  dispose  of  any  interest  therein ;  that 
Castle  represented  his  own  half ;  and  that  Inskeep  never 
had  any  interest  in  the  dam.  The  witness  states,  however, 
that  no  claim  was  made  to  any  water  except  such  as  was 
conducted  in  their  ditch. 

O.  W.  Inskeep's  deposition  is  to  the  effect  that  he  never 
considered  he  had  any  interest  in  the  dam  in  Jordan  Creek, 
though  he  worked  thereon  several  days  under  an  agree- 
ment that,  in  consideration  of  such  labor,  he  was  to  have 
the  surplus  water,  but  the  dam  leaked  to  such  an  extent 
that  no  water  ever  reached  Ruby  Ranch  through  thesloughi 
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when  needed,  and  he  never  used  any  in  irrigating  crops 
grown  on  the  premises. 

The  foregoing  is  a  brief  synopsis  of  the  testimony  tend- 
ing to  establish  the  plaintiffs*  right,  from  which  we  think 
it  conclusively  appears  that  Bacheler  contracted  with  Beers 
to  allow  him  the  use  of  surplus  water  in  the  slough  in  con- 
sideration of  his  aid  in  maintaining  the  dam  in  Jordan 
Creek,  and  that  he  performed  his  part  of  the  agreement. 
Bacheler,  in  speaking  of  the  manner  of  diverting  the  water 
into  the  slough  and  the  difficulty  experienced  in  doing  so, 
said  :  "  It  was  a  long  time  before  we  got  the  dam  to  stand." 
The  defendant,  estimating  the  expense  of  turning  the  water 
into  the  old  channel,  testified  as  follows :  "  I  suppose  a  per- 
son could  put  in  the  dam,  the  work,  the  rock,  maybe  for 
$600  or  $700 ;  and  it  might  cost  more  to  go  right  at  it  to 
work."  The  cost  of  constructing  and  maintaining  the 
dam  and  head  gate,  the  volume  of  water  that  could  be  di- 
verted into  the  slough,  the  plaintiffs'  need  thereof  for  ir- 
rigation, the  labor  performed  and  the  money  expended  bj'^ 
them  in  keeping  up  the  repairs,  and  the  fact  that  a  simi- 
lar agreement  was  entered  into  with  Inskeep,  are  circum- 
stances which  seem  to  confirm  the  conclusion  that  Beers 
entered  into  an  agreement  with  Bacheler  in  respect  to  the 
use  of  surplus  water  in  the  slough. 

2.  Beers  does  not  base  his  original  right  to  the  use  of 
water  from  the  slough  on  any  agreement  entered  into  with 
Castle,  but  on  Bachelers's  implied  authority  to  grant  such 
privilege  on  his  behalf.  In  1874,  when  Beers  entered  into 
the  contract  relied  on.  Castle  possessed  an  undivided  one- 
half  and  Tracy  and  Bacheler  each  an  undivided  one-fourth 
interest  in  Goose  Ranch,  the  water  appropriated  thereon, 
and  the  right  in  the  slough  appurtenant  thereto,  and 
though  they  had  only  a  possessory  right  to  the  property 
they  were  tenants  in  common  thereof:  Freeman,  Coten- 
ancy, (2  ed)  §  88;  Kinney,  Irrigation,  §  301;  Long,  Irri- 
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gation,  §  75.  Bacheler  could  not,  therefore,  without  spe- 
cml  authority  from  his  cotenants,  which  has  not  been 
established,  transfer  any  greater  interest  than  he  possessed, 
or  more  than  an  undivided  one-fourth :  Person  v.  Wilson^ 
25  Minn.  189;  Thompson  v.  Bowman,  73  U.  S.  (6  Wall.) 
316. 

3.  Assuming,  without  deciding,  that  the  parol  agree- 
ment conveyed  an  estate  in  the  old  channel  and  trans- 
ferred a  right  to  use  water  flowing  therein,  constituting 
Beers  a  tenant  in  common,  was  his  use  of  the  water  from 
the  slough  for  twenty-seven  years  adverse  to  the  defend- 
ant, so  that  he  now  possesses  a  greater  right  than  he  origi- 
nally secured?  The  continued  use  of  the  water  by  plain- 
tiffs is  presumed  to  be  in  maintenance  of  the  right  of  the 
defendant,  for  whom  they  held  it  as  tenants  in  common: 
Moss  V.  Rose,  27  Or.  595  (41  Pac.  666, 50  Am.  St.  Rep.  743). 
Beers  filed  in  Baker  County,  which  then  included  Ruby 
Ranch,  the  following  notice: 

"Jordan  Creek,  Jordan  Valley,  Baker  County,  Oregon, 

December  10th,  1877. 
To  all  whom  it  may  concern : 

This  is  to  certify  that  I,  W.  P.  Beers,  claim  (as  successor 
by  purchase  of  Oliver  W.  Inskeep)  a  water  right  for  irri- 
gating and  other  purposes.  Said  water  is  taken  out  of 
Jordan  Creek  at  a  dam  on  said  creek,  about  five  miles 
more  or  less  above  the  mouth  of  Cow  Creek,  and  conveyed 
through  ditches  and  a  slough  a  distance  of  about  four 
miles  on  the  north  side  of  said  creek,  to  section  16,  town- 
ship 30,  south  of  range  44,  east  of  the  Willamette  Meridian, 
all  in  the  aforesaid  county  and  State.  The  aforesaid  dam 
and  ditches  were  constructed  by  Oliver  W.  Inskeep  and 
others  and  the  water  has  been  used  by  said  Inskeep  and 
myself  for  six  or  eight  years,  for  irrigating  purposes. 

W.  P.  Beers.^* 

It  will  be  observed  that  this  announcement  does  not 
pretend  to  describe  the  quantity  of  water  intended  to  be 
appropriated,  and  for  that  reason  it  could  not  of  itself 
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impart  notice  to  the  defendant  of  Beers'  intention  to  claim 
the  use  of  all  the  water  in  the  slough.  This  deduction  is 
strengthened  by  Beers'  testimony  to  the  effect  that  the 
notice  was  given  to  preserve  his  rights  from  invasion  by 
one  Leslie,  who  then  contemplated  the  appropriation  of 
some  of  the  water,  and  it  is  quite  evident  that  it  was  not 
intended  to  limit  or  restrict  the  defendant's  use  of  water 
from  the  slough,  which  conclusion  seems  to  be  confirmed 
by  the  fact  that,  after  the  notice  was  filed,  Castle,  without 
objection  from  plaintiffs,  built  a  dam  in  the  slough  and 
diverted  water  therefrom,  which  he  used  in  irrigating  a 
crop  of  barley  and  potatoes. 

4.  Before  possession  lawfully  taken  by  a  cotenant  can 
become  adverse  to  the  parties  jointly  interested  in  the 
property,  so  as  to  set  in  motion  the  statute  of  limitations, 
there  must  be  an  actual  ouster  and  notice  or  knowledge 
of  the  hostile  intention  in  pursuance  of  which  the  exclu- 
sive possession  has  been  held :  Northrop  v.  Marquam^  16 
Or.  173  (18  Pac.  449);  Morrill  v.  Morrill,  20  Or.  96  (25 
Pac.  362,  11  L.  R.  A.  155,  23  Am.  St.  Rep.  95);  Wheeler  v. 
Taylor,  32  Or.  421  (52  Pac.  183, 67  Am.  St.  Rep.  540).  The 
water  flows  in  the  slough  through  defendant's  premises, 
and  thence  across  Clinton's  land  to  that  of  the  plaintiffs, 
whose  use  thereof  for  irrigation,  after  it  has  passed  the 
defendant's  western  boundary,  is  not  such  an  overt  act  as 
to  constitute  an  ouster,  or  sufficient  to  impart  notice  of  a 
hostile  intention  to  assert  a  right  by  prescription,  because 
the  defendant  sustained  no  injury  in  such  use:  Wimer 
V.  Simmons,  27  Or.  1  (39  Pac.  6,  50  Am.  St.  Rep.  685); 
North  Powder  M,  Co.  v.  Coughanour,  34  Or.  9  (54  Pac.  223); 
Bowman  v.  Boioman,  35  Or.  279  (57  Pac.  546).  If  plaintiffs' 
diversion  had  been  above  the  defendant's,  their  exclusive 
use  of  the  water  might  have  presented  a  very  different 
question,  but,  being  below,  we  do  not  think  the  evidence 
of  their  use  sufficient  to  set  the  statute  of  limitations  in 
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motion.  An  examination  of  the  testimony  convinces  us 
that  Inskeep  never  initiated  such  a  right  to  the  use  of  water 
as  would  permit  it  to  pass  as  an  appurtenant  under  his 
deed  to  Beers. 

5.  The  rule  is  settled  in  this  State  that  to  constitute  a 
valid  appropriation  of  water  there  must  be  (1)  an  intent 
to  apply  it  to  some  beneficial  use,  existing  at  the  time  or 
contemplated  in  the  future ;  (2)  a  diversion  thereof  from 
a  natural  stream ;  and  (3)  an  application  of  it  within  a 
reasonable  time  to  some  useful  industry  :  Simmons  v.  Win- 
ters, 21  Or.  35  (27  Pac.  7,  28  Am.  St.  Rep.  727);  Ilindman 
V.  Rizor,  21  Or.  112  (27  Pac.  13);  Low  v.  Rizor,  25  Or.  551 
(37  Pac.  82);  Nevada  Ditch  Co,  v.  Bennett,  30  Or.  59  (45 
Pac.  472,60  Am.  St.  Rep.  777).  If  the  method  thus  adopted 
be  applicable  to  the  case  at  bar,  it  is  doubtful  if  Castle,  the 
defendant's  predecessor  in  interest,  contemplated,  at  the 
time  the  water  was  diverted  into  the  slough,  using  it  for 
the  irrigation  of  any  land  other  than  that  lying  along  the 
creek,  and  thereafter  included  in  his  homestead ;  but  if, 
at  the  time  of  the  original  diversion,  he  intended  to  use 
the  water  on  the  land  embraced  in  his  desert  entrv,  it  is 
quite  probable  that  the  appropriation  was  not  made  thereon 
within  a  reasonable  time.  It  will  be  remembered  that  in 
1873  water  was  diverted  from  the  slough  by  means  of  a 
dam  and  ditch,  and  used  in  irrigating  grain  grown  on  land 
now  included  in  the  homesteads  of  Castle  and  Clinton, 
and  that  Bacheler  and  Tracy  respectively  testified  that  no 
claim  was  ever  made  to  the  use  of  any  water  except  such 
as  was  conducted  in  their  ditch.  These  witnesses  were  un- 
doubtedly able  to  testify  in  relation  to  their  contemplated 
use  of  the  water  at  the  time  they  made  the  prior  appro- 
priation ;  but  they  do  not  attempt  to  express  Castle's  in- 
tention in  respect  thereto,  nor  do  we  think  their  testimony 
shows  them  qualified  to  speak  for  him  on  that  subject. 
The  transcript  shows  that  Castle  made  final  proof  in  sup- 
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port  of  his  desert  entry  and  secured  a  receiver's  receipt 
for  the  premises  December  24,  1887.  Mrs.  M.  C.  Barton, 
the  former  wife  of  Castle,  as  defendant's  witness,  testified 
that  the  water  used  to  reclaim  the  desert  land  was  taken 
from  the  original  ditch,  and  that  none  was  secured  from 
the  slough  below  the  dam  near  its  head  until  1888  or  1889, 
when  Castle  built  a  dam  therein  at  the  northwest  corner 
of  the  desert  land,  and  used  the  water  only  one  season  to 
irrigate  about  18  acres  of  barley,  and  that  this  dam  was 
washed  out  in  1894.  The  defendant,  as  a  witness  in  his 
own  behalf,  testified  that  in  1899  he  rebuilt  this  dam,  and 
used  water  from  the  slough  with  which  he  irrigated  about 
30  acres  of  the  desert  land  until  May,  1901,  when  Beers 
removed  the  obstruction.  This  is  about  the  extent  of  the 
use  of  water  from  the  slough  on  that  land,  and  if  it  be 
assumed  that  in  1873,  w^hen  Castle  helped  to  turn  the  water 
into  the  slough,  he  contemplated  using  it  to  irrigate  that 
tract,  it  must  be  conceded  that  his  appropriation  was  not 
very  speedily  made. 

If  the  rule  that  water  diverted  from  a  natural  stream 
must  be  applied  to  some  beneficial  use  within  a  reasonable 
time,  in  order  to  preserve  the  right  of  appropriation,  is 
applicable  to  the  plaintiffs,  it  is  evident  that  they  are  enti- 
tled to^no  more  than  is  necessary  to  irrigate  35  acres,  for 
the  testimony  conclusively  shows  that  from  1874  to  1892 
the  area  of  their  cultivated  land  that  was  irrigated  with 
water  taken  from  the  slough  was  not  increased.  Beers  tes- 
tified that  in  1874  Inskeep  was  irrigating  about  35  acres 
with  water  taken  from  that  source.  M.  J.  Anawalt  said 
that  his  father  leased  the  premises  in  187G,  and  raised 
about  35  acres  of  grain.  F.  C.  Fletcher  said  that  he  lived 
at  Ruby  Ranch  from  1875  to  1884,  during  which  time 
Beers  irrigated  about  40  acres  of  grain.  Marcos  Reintra, 
who  worked  there  about  five  years,  said  that  in  1892  Beers 
irrigated  about  30  or  40  acres.  These  witnesses  appeared  for 


Mar.  1904.]  Beers  v.  Sharpb.  397 

plaintiffs,  and  their  testimony  is  uncontradicted.  Joseph 
Newell,  as  defendant's  witness,  testified  that  he  worked  for 
Beers  from  1885  to  1892 ;  that  in  1885  the  water  from  the 
slough  was  not  used  by  Beers,  but  permitted  to  flow  into 
the  creek ;  and  that  prior  to  1892,  when  the  witness  left 
Ruby  Ranch,  Beers  irrigated  about  35  or  40  acres  with 
water  from  the  old  channel.  The  testimony  of  this  wit- 
ness is  contradicted  bv  Beers,  who  said  that  Newell  did  not 
commence  to  work  for  him  until  1886,  and  the  witnesses 
W.  H.  Hicks,  M.  J.  Anawalt,  and  Clinton  Beers  each  testi- 
fied that  Newell  was  not  employed  by  Beers  until  1887,  but 
no  one  contradicted  his  statement  in  relation  to  the  area 
of  plaintiff's  cultivated  land  that  was  irrigated  with  water 
taken  from  the  slough.  The  testimony  shows,  however, 
that  in  1888  Beers  built  a  dam  in  Jordan  Creek  near  the 
southwest  corner  of  section  23,  and  dug  a  ditch  in  a  north- 
westerly direction,  about  four  feet  wide  at  the  bottom,  and 
carrying  a  depth  of  about  seven  or  eight  inches  of  running 
water  all  the  time,  which  is  used  in  irrigating  section  22 ; 
that  he  also  constructed  another  dam  below  this,  and  dug 
a  ditch  therefrom  on  the  south  side  of  the  creek,  and  di- 
verted water  which  he  used  in  irrigating  about  150  acres 
of  land  ;  that  he  has  another  ditch  taken  out  of  Cow  Creek 
that  supplies  about  100  inches  of  water,  which  is  used  in 
irrigating  his  orchard  and  garden ;  and  that  for  several 
years  prior  to  the  institution  of  this  suit  he  has  been  using 
the  water  from  the  slough  to  irrigate  a  part  of  section  15, 
and  that  he  now  irrigates  from  the  various  sources  about 
1,000  acres  of  land. 

In  Hall  V.  Blackman  (Idaho),  68  Pac.  19,  Fielding  Ethel 
and  David  B.  Ethel,  in  1871,  formed  a  partnership,  as 
Ethel  Bros.,  to  acquire  and  cultivate  land,  and  purchased 
480  acres,  the  north  320  of  which  was  taken  in  the  name 
of  Fielding  and  the  remainder  in  that  of  his  brother.  In 
1872  they  cultivated  about  200  acres  of  the  north  part, 
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and,  for  the  purpose  of  irrigating  the  entire  480  acres, 
diverted  500  inches  of  water  from  a  natural  stream,  which 
by  means  of  adequate  ditches  was  conducted  to  and  used 
upon  the  cultivated  land,  the  excess  flowing  in  a  depres- 
sion across  the  land  conveyed  to  David.  In  1886,  the  co- 
partnership was  dissolved,  and  the  premises  were  divided 
in  pursuance  of  an  agreement  that  each  should  have  and 
own  one-half  of  the  water  so  diverted,  and  that  an  old 
road  running  east  and  west  through  the  land  should  form 
the  boundary.  Fielding  executing  to  his  brother  a  deed 
for  all  his  part  of  the  320  acres  lying  south  of  the  highway ; 
but  the  sealed  instrument  did  not  refer  to  the  water  right, 
except  so  far  as  it  might  be  implied  in  the  word  "appurte- 
nances." After  this  partition  David  put  much  of  the  land 
which  he  owned  into  cultivation,  using  in  its  irrigation 
one-half  of  the  water  so  diverted  until  1890,  when  he  died, 
and  W.  H.  Blackman  became  the  owner  of  the  south  tract. 
In  1893  Fielding  conveyed  the  north  part  to  W.  E.  Wilson, 
who  thereafter,  and  until  the  institution  of  that  suit,  di- 
vided the  500  inches  of  water  equally  with  Blackman,  but, 
maintaining  that,  as  only  three  inches  of  water  had  been 
actually  used  in  irrigating  the  land  when  it  was  conveyed 
to  David,  that  was  the  quantity  appurtenant  thereto  and 
the  measure  of  Blackman's  right,  sought  to  prevent  the 
latter  from  using  any  more  than  that  so  originally  appro- 
priated, and,  having  secured  a  decree  to  that  effect.  Black- 
man  appealed.  Mr.  Justice  Sullivan,  speaking  for  the 
court,  in  modifying  the  decree  and  referring  to  the  legal 
principle  insisted  upon  by  Wilson,  said:  "We  are  unable 
to  agree  with  that  contention  under  all  of  the  facts  of  this 
case.  Ethel  Bros,  jointly  appropriated  500  inches  of  water 
for  the  irrigation  of  said  480  tract  of  land,  and  the  ques- 
tion here  involved  is  the  same  as  if  said  land  and  appro- 
priation of  water  was  owned  and  made  by  one  person.  The 
evidence  shows  that  said  amount  of  water  was  diverted  by 
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means  of  said  ditches  each  succeeding  irrigating  season, 
and  taken  upon  said  land,  and  applied  to  the  irrigation  of 
about  200  acres  thereof,  up  to  1886,  when  more  of  said 
tract  was  put  into  cultivation  by  David  B.  Ethel  after  the 
partnership  division,  and  although  they  had  but  about  200 
acres  of  said  land  in  cultivation  from  1872  to  1886  they 
preserved  their  right  to  the  use  of  sufficient  water  to  irri- 
gate all  of  said  tract  that  is  susceptible  of  irrigation,  and 
for  that  reason  the  rights  of  each,  as  shown  by  the  evi- 
dence, must  date  from  March  1,  1872,  so  far  as  water  for 
the  irrigation  of  the  said  480  acres  of  land  is  concerned. 
This  would  not  affect  the  date  of  Wilson's  right  to  the  use 
of  water  for  the  irrigation  of  land  that  formerly  belonged 
to  the  partnership,  which  land  he  purchased  from  Field- 
ing Ethel,  but  it  requires  a  change  in  the  date  of  the  right 
of  Blackman  to  the  use  of  water  in  the  land  which  he  pur- 
chased from  David  B.  Ethel,  and  which  had  belonged  to 
said  copartnership.  The  use  of  such  water  by  Fielding 
and  David  B.  Ethel  was  in  common  during  the  existence 
of  their  copartnership,  although  used  upon  the  land  en- 
tered by  Fielding  Ethel  (as  to  the  cultivated  land),  and 
the  continuous  use  by  each  of  those  parties  and  their  suc- 
cessors in  interest  of  one-half  of  the  water  until  shortly 
before  this  action  was  brought  clearly  establishes  the  right 
of  plaintiff  Wilson  and  appellant  Blackman  as  of  the  same 
date  to  the  amount  of  water  required  for  the  proper  irri- 
gation of  the  land  which  formerly  belonged  to  said  crop 
copartnership.  The  water  appropriated  by  Ethel  Bros., 
as  copartners  or  tenants  in  common,  for  the  reclamation 
and  irrigation  of  said  480  acres  of  land,  attached  to  and 
became  appurtenant  to  all  of  said  land,  or  the  right  to  the 
use  thereof  became  so  appurtenant.  The  right  to  the  use 
of  water  sufficient  to  irrigate  the  whole  of  said  tract  of  land 
was  preserved  by  the  construction  of  ditches  of  sufficient 
size  and  capacity  to  carry  onto  said  land  a  sufficient  quan- 
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tity  for  that  purpose,  and  by  thus  diverting  and  taking 
that  amount  of  water  thereon.  The  evidence  clearly  shows 
that  that  was  done,  and  that  said  amount  of  water  was  so 
conducted  each  successive  irrigating  season  whenever  said 
stream  carried  that  quantity  of  water/^ 

6.  We  think,  upon  principle,  whatever  rights  plaintiffs 
have  to  use  water  from  the  slough  depend  upon  their  con- 
tract entered  into  with  Bacheler,  and  not  upon  their  ap- 
propriation of  water  to  a  beneficial  use  within  a  reason- 
able time.  To  render  definite  the  reason  upon  which  this 
conclusion  is  based,  it  is  deemed  necessary  to  describe 
with  some  degree  of  particularity  the  valley  formed  by 
the  creek  and  slough  and  the  parts  thereof  owned  by  the 
parties  hereto  and  others.  From  the  testimony  and  the 
maps  offered  in  evidence  it  appears  that  Jordan  Creek 
flows  through  a  canyon  for  about  four  miles,  at  the  lower 
end  of  which  Castle,  Tracy,  and  Bacheler  built  their  dam 
in  what,  after  the  survey,  proved  to  be  the  northwest  quar- 
ter of  the  southwest  quarter  of  section  19,  in  township  30 
south,  of  range  45  east ;  from  thence  the  stream  flows 
southwest  in  the  adjoining  township  through  sections  24 
and  25 ;  thence  west  through  section  26  ;  thence  north- 
west through  sections  27  and  22  to  the  southwest  corner 
of  section  15  ;  thence  west  through  section  16  to  a  point 
near  the  southwest  corner,  where  it  forms  a  junction  with 
Cow  Creek,  and  flows  thence  southwesterly  through  a 
canyon  for  about  twelve  miles.  Just  above  the  dam  re- 
ferred to  exists  a  slough  or  an  old  channel  about  thirty- 
five  feet  in  width  and  four  in  depth,  that  runs  northwest 
through  section  19  in  the  township  first  mentioned,  and 
through  sections  24,  23,  14,  and  to  the  center  of  15,  and 
thence  southwest  through  sections  15  and  16  in  township 
30  south,  of  range  44  east,  connecting  with  Jordan  Creek 
near  its  confluence  with  Cow  Creek.  The  land  bordering 
on  Jordan  Creek  originally  produced  native  grass  caused 
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by  the  spring  overflows  of  that  stream,  but  above  the  line 
of  freshets  it  was  covered  with  sagebrush,  which  having 
been  grubbed  out  in  places  where  water  could  be  used  for 
irrigation,  the  premises  thus  cleared  have  produced  excel- 
lent crops.  Sections  15  and  23,  in  township  30  south,  of 
range  44  east,  were  granted  by  Congress  to  aid  in  the  con- 
struction of  a  wagon  road,  and  the  California  &  Oregon 
Land  Company,  on  July  14,  1900,  conveyed  the  former 
section  to  Beers  and  the  latter  to  G.  W.  Clinton.  For  several 
years  prior  to  th«  commencement  of  this  suit.  Beers,  E.  H. 
Clinton,  and  Castle  claimed  all  the  land  lying  between  Jor- 
dan Creek  and  the  slough,  except  the  odd-numbered  sec- 
tions, and  jointly  possessed  the  right  to  use  the  water  from 
the  slough  for  irrigation,  G.  W.  Clinton  having  succeeded 
to  the  rights  of  E.  H.  Clinton  in  the  premises.  The  plain- 
tiff's right  in  this  respect  was  not  secured,  as  in  Boyce  v. 
Cupper,  37  Or.  256  (61  Pac.  642),  by  appropriating  the 
surplus  water  from  the  channel  of  a  natural  stream  to  a 
beneflcial  use  after  the  needs  of  the  prior  appropriators 
were  supplied,  but  it  was  obtained  after  having  been  di- 
verted into  a  slough  by  agreement  upon  consideration  of 
their  aiding  in  enlarging  and  maintaining  the  dam  in 
Jordan  Creek.  This  contract  made  plaintiffs  parties  to 
the  diversion  and  tenants  in  common  with  the  other  joint 
owners  of  the  right  to  the  use  of  water  in  the  slough,  and, 
the  plaintiffs  having  performed  their  part  of  the  agree- 
ment, their  right,  as  against  such  joint  owners,  necessarily 
continued  unimpaired  without  any  appropriation  of  the 
water  whatever  by  them,  and  it  would  appear  that  they 
are  entitled  to  their  share  thereof,  irrespective  of  whether 
or  not  they  within  a  reasonable  time  increased  the  area  of 
their  cultivated  land  that  was  irrigated  from  the  slough  : 
Hall  V.  Blackman  (Idaho),  68  Pac.  19.  For  the  same  reason 
Castle,  having  aided  in  diverting  water  into  the  slough, 
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was  the  owner  of  an  undivided  one-half  thereof,  and,  as 
against  the  plaintiffs  and  all  otliers  in  privity  of  contract 
with  him,  had  an  unlimited  time  in  w^.hich  to  apply  his 
share  to  a  beneficial  use,  and  hence  the  right  of  the  defend- 
ant, as  the  successor  in  interest  of  Castle,  has  not  been  lost 
by  the  delay  in  appropriating  his  share  of  the  water. 

It  is  alleged  in  the  answer  that  the  defendant  is  the  sole 
and  exclusive  owner  of  an  undivided  one-half  interest  in 
the  dam,  slough,  ditches,  and  water  right,  consisting  of 
2,000  inches  of  water  from  Jordan  Creek  to  be  used  for 
irrigation,  it  being  intimated  that  Clinton  was  the  owner 
of  the  other  moiety.  The  testimony  shows  that  the  de- 
fendant has  at  all  times  intended  to  permit  one-half  of  the 
water  in  the  slough  to  flow  to  Clinton's  premises,  and  if 
the  plaintiffs  are  entitled  to  a  part  thereof,  which  is  not 
determined  herein,  they  have  not  been  deprived  of  their 
rights  by  the  defendant,  who,  as  the  successor  of  Castle,  is 
entitled  to  the  quantity  so  claimed  by  him,  and  hence  the 
decree  is  affirmed.  Affirmed. 


Decided  1  March,  rehearing  denied  13  March,  1901. 
^^^2  McMAHAN  r.  WHELAN. 


Equitable  Cross  Bill—Judgment  as  an  Estoppel. 

Neither  a  Judgment  in  JuHtlce  court  Jn  plalntiflTs  favor  in  forcible  entry  and 
detainer,  norajudgment  likewlsein  his  favor  on  appeal  to  the  circuit  court,  estops 
defendant  from  renorting  to  equity  to  preserve  his  right  to  possession  by  an  inde- 
pendent suit  for  specillc  (performance  of  a  verbal  lease,  and  injunction  against  the 
Judgment,  since,  the  Justice  court  being  without  equitable  Jurisdiction,  he  could 
not  have  availed  himself  of  his  remedy  as  a  defense  In  that  court,  and  neither 
could  he  have  done  so  in  the  circuit  court,  as  it  would  have  raised  a  new  issue  not 
presented  in  Justice  court. 

From  Marion :  Reuben  P.  Boise,  Judge. 

This  is  a  suit  by  L.  H.  McMahan  against  Walter  Whelan 
and  the  sheriff  of  Marion  County  to  require  the  specific 
performance  of  a  verbal  contract  of  leasing,  and  to  enjoin 
the  enforcement  of  a  judgment  given  and  rendered  by  the 
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circuit  court  upon  an  appeal  from  a  judgment  obtained  in 
the  justice's  court  in  an  action  for  forcible  entry  and  de- 
tainer. The  complaint  alleges  that  about  September,  1901, 
plaintiff  and  defendant  entered  into  a  verbal  contract  for 
a  lease  to  the  plaintiff  of  lot  2,  in  block  4,  Jones' Addition 
to  Salem,  for  three  years,  at  an  annual  rental  of  $75,  to  be 
paid  in  installments,  $50  at  the  time  of  leasing,  $25  eight 
months  after  October  8, 1901,  and  $25  every  four  months 
thereafter  during  the  term  of  the  lease ;  that  plaintiff  en- 
tered into  possession  in  pursuance  of  the  contract,  and  has 
paid  all  installments  of  rent  up  to  and  including  the  8th 
day  of  October,  1903;  that  he  tendered  the  installment  of 
$25  payable  on  that  date  before  it  was  due,  the  acceptance 
of  which  was  refused, and  now  brings  the  same  into  court; 
that  defendant  agreed  to  execute  a  written  lease  in  accord- 
ance with  the  terras  verbally  agreed  upon,  but  has  failed 
and  neglected  so  to  do ;  that  after  taking  possession  plain- 
tiff cut  and  fitted  new  and  expensive  carpets  to  certain 
rooms  in  the  dwelling,  calcimined  other  rooms,  constructed 
plank  walks  upon  the  premises,  cleaned  out  the  well,  re- 
paired and  renovated  the  reservoir,  etc.,  and  leased  a  barn 
upon  adjoining  property,  in  reliance  upon  the  verbal  con- 
tract for  a  lease ;  that  on  October  17, 1903,  defendant  insti- 
tuted an  action  of  forcible  entry  and  detainer  against  the 
plaintiff  before  N.  J.  Judah,  Recorder  of  the  City  of  Salem 
and  ex  officio  justice  of  the  peace,  for  cause  whereof  it  was 
alleged  that,  on  or  about  October  1,1901,  defendant  herein 
delivered  to  the  plaintiff  possession  of  said  premises,  with 
the  intention  of  leasing  the  same  to  the  plaintiff,  but  that 
thereafter  they  were  unable  to  agree  upon  the  terms  of  the 
lease, and  plaintiff  continued  in  possession,  at  the  will  and 
sufferance  of  the  defendant,  holding  the  premises  at  the 
rental  of  $25  for  each  four  months'  term,  payable  in  ad- 
vance, and  that  he  has  failed  to  pay  the  rent  according  to 
the  terms  of  his  leasing ;  that  plaintiff  recovered  judgment 
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therein  for  a  dismissal  of  the  action,  which  was  reversed 
on  appeal  to  the  circuit  court,  and  a  judgment  rendered 
in  favor  of  the  defendant,  who  is  about  to  enforce  the  same 
through  the  instrumentality  of  a  writ  of  restitution.  The 
defendant  has  taken  issue  with  the  plaintiff  upon  every 
allegation  of  the  complaint,  except  as  to  the  rendition  of 
the  judgment  in  the  justice's  court  and  its  reversal  in  the 
circuit,  and  sets  up  the  latter  judgment  as  an  estoppel  in 
bar  to  the  present  suit.  A  decree  having  been  rendered 
in  favor  of  the  plaintiff,  the  defendants  appeal. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  A.  Jeffrey. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Samuel  T.  Richardson  and  Mr.  Charles  L.  McNary. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

By  stipulation  of  the  parties  it  is  to  be  deemed  that 
plaintiff  has  introduced  evidence  tending  to  support  every 
allegation  of  the  complaint.  This  leaves  for  bur  determi- 
nation simply  a  question  of  law,  which  is  whether  the 
judgment  against  plaintiff  herein  in  the  circuit  court,  in 
the  action  for  forcible  entry  and  detainer,  is  a  bar  to  the 
prosecution  of  the  present  suit.  The  plaintiff  relies  upon 
the  case  of  Wallace  v.  ScogginSy  17  Or.  476  (21  Pac.  558), 
as  decisive  of  this  in  his  favor.  There  is  this  difference 
between  the  two  cases.  There  the  action  of  forcible  entry 
and  detainer  had  not  gone  to  judgment,  the  justice  being 
enjoined  from  proceeding  further  in  the  case,  while  here 
judgment  has  been  rendered  against  the  plaintiff  herein. 
This  is  the  only  difference.  Does  it  control  the  case  dif- 
ferently, so  as  to  deprive  plaintiff  of  his  remedy  in  equity? 
The  defendant's  theory  is  that  plaintiff  was  a  tenant  at 
will  or  sufferance,  from  four  months  to  four  months,  the 
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rental  being  payable  in  advance,  and  that,  having  alleged 
appropriate  facts  in  the  justice's  court  showing  this  rela- 
tion between  the  parties,  and  plaintiff  having  allowed  them 
to  go  uncontro verted,  the  latter  is  estopped  by  the  judg- 
ment, as  having  determined  the  fact  in  issue  against  him. 
Upon  the  other  hand,  plaintiff  insists  that  his  defense  to 
that  action  was  purely  equitable,  one  that  he  could  not 
have  availed  himself  of  in  a  justice's  court,  and  that  the 
judgment  therein  does  not  operate  to  deprive  him  of  his 
equitable  remedy  to  enforce  the  specific  performance  of 
the  verbal  lease  entered  into  between  him  and  the  defend- 
ant. This  court  has  decided  in  Hill  v.  Cooper,  6  Or.  181, 
which  has  been  subsequently  followed  in  Spaur  v.  McBee^ 
19  Or.  76  (23  Pac.  818),  and  South  Portland  Land  Co.  v. 
Hunger,  36  Or.  457  (54  Pac.  815,  60  Pac.  5),  that  under 
the  statute,  which  allows  the  interposition  of  equitable  de- 
fenses by  cross-bill  in  actions  at  law,  a  party  may  insist 
upon  a  legal  defense  in  an  action  without  being  thereby 
precluded  from  afterward  asserting  his  equitable  title  by 
an  original  suit.  The  law  action  there  was  in  ejectment, 
and  the  defendant,  who  appeared  and  answered,  failed  be- 
cause he  was  claiming  under  an  imperfect  deed ;  but  he 
afterward  began  an  independent  suit,  basing  his  right  of 
recovery  upon  the  imperfect  deed  as  a  contract  to  convey, 
praying  specific  performance,  and  it  was  held  that  the 
judgment  in  the  law  action  was  not  a  bar  thereto,  the  court 
saying:  "It  is  true,  when  the  appellant  asserted  a  fee- 
simple  title  in  his  answer  in  the  ejectment,  he  claimed  a 
title  which,  if  he  possessed,  included  all  inferior  titles,  and 
he  had  no  need  to  assert  this  equity  claimed  in  the  suit. 
But  the  determination  in  that  action  was  that  he  had  not 
a  fee-simple  title;  that  such  title  was  in  respondent  Cooper. 
This  determination  in  that  action  showed  that  appellant 
was  mistaken  in  supposing  he  possessed  a  fee-simple  title 
in  that  action.    He  could  not  assert  his  equity  under  the 
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pleadings  on  which  it  was  tried,  and  consequently  his 
equity  asserted  in  this  suit  was  not  adjudicated  in  that  ac- 
tion." 

The  rule  obtains  in  California  under  a  statute  similar  to 
ours,  relating  to  the  interposition  of  equitable  defenses  in 
actions  at  law.  In  Hough  v.  Waters^  30  Cal.  309,  it  was 
held  that  a  judgment  recovered  in  ejectment,  where  the 
equitable  defense  was  pleaded  ai;id  withdrawn,  was  not  a 
bar  to  a  recovery  in  equity  upon  a  contract  for  specific 
performance.  See,  also,  Lorraine  v.  Longy  6  Cal.  452 ;  HilU 
V.  Sherwood,  48  Cal.  386.  Now,  if  a  party  is  not  estopped 
to  pursue  his  equitable  remedy  by  an  independent  suit 
when  he  has  had  an  opportunity  to  set  it  up  as  a  defense 
in  a  law  action  previously  instituted  against  him,  and  did 
not,  by  a  much  stronger  reason  he  should  not  be  estopped 
when  he  has  not  had  the  opportunity  and  could  not  under 
the  statute  and  rules  of  law  have  set  it  up  in  the  law  action 
if  he  had  desired  so  to  do.  A  justice's  court  has  no  equit- 
able jurisdiction,  and  it  would  have  been  idle  pretense  for 
the  plaintiff  to  have  attempted  to  set  up  his  equitable  de- 
fense to  the  action  of  forcible  entry  and  detainer  in  that 
court.  Where  the  equitable  defense  could  not  be  pleaded 
in  the  law  action,  the  defendant  will  not  be  concluded  by 
the  judgment  therein  {Radcliffe  v.  Farner,  56  Ga.  222; 
Waters  v.  Perkins,  65  Ga.  32),  and  he  may  invoke  his 
remedy  by  independent  suit  in  equity,  and  may  thereby 
interfere  with  and,  if  necessary,  enjoin  the  operation  or 
enforcement  of  the  judgment  at  law:  Marine  Ins.  Co.  v. 
Hodgson,!!  U.S.(7Cranch),332;  Grim wHandley^M U.S. 
652;  Phillipsv.Negley^m  v. H,GG5{6S\ip,Ct  901);  Knax 
County  V. Harshman,rS3  U. S.  152 (10 Sup. Ct. 257).  Plain- 
tiff could  no  more  set  up  his  equitable  defense  in  the  cir- 
cuit court  after  the  forcible  entrv  and  detainer  cause  had 
gone  there  on  appeal  than  he  could  in  the  justice's  court, 
as  it  would  have  raised  a  new  issue  not  presented  in  the 
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latter  court :  Monroe  v.  Northern  Pac.  Coal  Min.  Co.  5  Or. 
509 ;  Dixon  v.  Johnson,  44  Or.  43  (74  Pac.  394).  We  con- 
clude, therefore,  that  the  adjudication  in  the  justice^s  and 
circuit  courts  in  the  forcible  entry  and  detainer  cause  does 
not  estop  the  plaintiff  to  prosecute  his  equitable  remedy  to 
enforce  the  specific  performance  of  his  verbal  contract  for 
a  lease,  having  entered  into  possession  and  made  expendi- 
tures in  reliance  thereon,  and  fully  performed  upon  his  part 
all  the  conditions  thereof  to  the  time  of  the  institution  of 
this  suit.  The  decree  herein  of  the  circuit  court  will  be 
affirmed.  Affirmed. 


Argued  28  January,  decided  1  March,  1904. 

BINGUE  V.  OBEGON  COAL  CO. 

[75  Pac.  708.] 

Master  and  Servant— Burden  op  pROviNa  Such  Relationship. 

1.  In  actions  depending  on  the  relationship  of  master  and  servant,  where  such 
relationship  is  denied,  the  burden  Is  on  plaintiff*  to  show  such  facts  as  to  create 
the  relation  of  master  and  servant,  under  the  law  of  negligence. 

Evidence  as  to  Employment. 

2.  In  an  action  for  injuries  to  an  Infant  working  in  a  mine  with  bis  father,  in 
order  to  establish  the  relationship  of  master  and  servant  between  plaintiff' and  de- 
fendant mine  operator,  it  was  not  necessary  for  plain  tiff  to  prove  a  direct  contract 
of  employment  by  some  authorized  agent  of  defendant,  or  that  his  right  to  work 
In  the  mine  was  included  in  the  terms  of  the  contract  with  his  father,  butevidence 
that  he  was  going  into  the  mine,  at  the  time  of  his  injury,  by  the  request  of  his 
father,  and  with  the  express  or  Implied  consent  of  defendant,  for  the  purpose  of 
performing  work  or  labor  for  defendant,  was  sufficient  to  show  him  a  servant  of 
defendant,  within  the  rule  requiring  a  master  to  exercise  reasonable  care  to  pre- 
vent Ipjury  to  his  employes. 

Curing  Wrong  Instruction  by  a  Correct  One. 

3.  Instructions  to  a  Jury  should  be  harmonious  and  consistent,  so  that  a 
charge  may  not  be  misunderstood,  owing  to  the  inffuence  of  another  and  incor- 
rect charge.  This  rule  is  aptiy  illustrated  here :  In  an  action  for  damages  by  one 
claiming  as  a  servant,  an  error  in  instructing  that  the  right  to  recover  dependetl 
on  the  existence  of  a  contract  of  employment  between  the  injured  minor  boy  and 
the  defendant,  or  between  the  boy's  father  and  the  defendant,  is  not  cured  by  an- 
other charge  that  if  the  boy  when  InJ  ured  was  passing  through  the  gangway  where 
the  accident  occurred,  by  his  father's  request,  on  the  way  to  work  with  him,  and 
with  defendant's  consent,  it  was  the  duty  of  defendant  to  exercise  due  care  to 
avoid  unnecessary  danger  to  him  by  defects  in  the  roof,  for  this  will  be  taken  with 
the  prior  requirement  that  there  must  have  been  a  contract,  and  tlie  two  charges 
are  inconsistent  and  confusing. 

Waiver  of  Custom. 

4.  A  custom  concerning  the  manner  of  hiring  employes  is  not  conclusive  as  to 
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the  fact  ofem  ploy  men  tin  a  given  instance,  for  the  custom  may  have  been  waived, 
or  some  other  method  of  employment  may  have  been  also  used. 

Instructions  Must  be  Limited  to  the  Facts. 

5.  Instructions  to  Juries  should  not  refer  to  issues  of  fact  not  presented  by  the 
evidence. 

Questions  of  Fact  are  for  Jury. 

6.  Disputes  as  to  facts,  for  instance,  as  to  the  meaning  of  specified  acts  or  con- 
versations, should  be  left  for  the  consideration  of  the  Jury. 

From  Coos  :  James  W.  Hamilton,  Judge. 

Action  by  Louis  Ringue,  acting  through  a  guardian  ad 
litem,  against  the  Oregon  Coal  &  Navigation  Company,  re- 
sulting in  a  verdict  and  judgment  for  defendant. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Ed- 
ward B,  Watson  J  C.  Henri  Labbe,  and  A.  J.  Sherwood  j  with 
an  oral  argument  by  Mr,  Watson  and  Mr.  Labbe. 

For  respondent  there  were  briefs  and  oral  arguments 
by  Mr,  Jos,  W,  Bennett  and  Mr,  J,  S,  Coke. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  an  action  by  Louis  Ringue,  by  his  guardian  ad 
litem,  against  the  Oregon  Coal  &  Navigation  Company,  to 
recover  damages  for  an  injury  alleged  to  have  been  caused 
by  the  negligence  of  the  company.  The  complaint  is,  in 
substance,  that  on  and  prior  to  November  21,  1901,  the 
plaintiff,  a  minor  fourteen  years  of  age,  and  Julien  Ringue, 
his  father,  were  employed  in  defendant's  mine  in  Coos 
County  as  common  laborers,  engaged  in  mining  coal  and 
loading  it  in  cars,  for  which  the  father  received  one  dollar 
per  ton  ;  that  on  the  day  named,  while  the  plaintiff  was 
going  to  the  place  of  his  work,  a  portion  of  the  roof  of  the 
gangway  along  which  he  was  passing  fell,  owing  to  the 
neglect  and  carelessness  of  the  defendant,  and  injured 
him.  The  answer  admits  the  accident  to  the  plaintiff, 
but  denies  his  employment  by  the  defendant  and  the  neg- 
ligence charged.  For  affirmative  defenses  it  alleged  (1) 
that  plaintiff  was  not  in  the  employ  of  the  defendant  at 
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the  time  of  the  accident,  but  was  wrongfully  in  the  mine, 
without  the  knowledge  or  consent  of  the  defendant,  and 
contrary  to  its  directions ;  (2)  that  the  gangway  where  the 
accident  occurred  was  constructed  by  competent  and  skill- 
ful men,  in  a  good  and  workmanlike  manner,  and  was 
continuously  and  daily  inspected  by  skillful  employes  of 
the  defendant,  who  were  unable  to  ascertain  any  defect 
therein ;  (3)  that  there  were  three  other  and  additional 
gangways  which  the  plaintiff  could  have  used  in  going 
to  the  place  or  room  where  his  father  was  at  work,  but, 
instead  of  doing  so,  he  wrongfully  stopped,  loitered,  and 
played  in  the  gangway  where  the  injury  occurred;  and 
(4)  that  plaintiff's  father  was  a  competent  and  skillful 
miner,  and  had  for  many  months  prior  to  the  accident 
passed  daily  through  the  gangway,  and  both  he  and  the 
plaintiff  understood  the  manner  in  which  it  was  con- 
structed, and  thoroughly  knew  and  appreciated  whatever 
risk  or  danger  there  was  in  using  it,  and,  as  a  consequence, 
they  ought  not  to  be  heard  to  allege  that  it  was  an  unsafe 
place  through  which  to  pass,  or  that  defendant  should  be 
held  responsible  for  the  accident. 

The  testimony  on  the  trial  tended  to  show  that  for  sev- 
eral years  prior  to  the  accident  the  plaintiff's  father  had 
been  working  for  the  defendant  as  a  coal  miner,  receiving 
as  a  compensation  one  dollar  a  ton  for  all  coal  mined  and 
loaded  on  the  cars ;  that  it  was  a  custom  or  practice  for 
fathers  employed  by  the  defendant,  who  desired  to  have 
their  minor  sons  assist  them  at  their  work,  to  obtain  from 
the  bookkeeper  an  order  on  the  blacksmith  for  a  half  set 
of  tools,  and  to  request  the  underground  boss  to  furnish 
an  extra  car  for  the  boy;  that  for  some  time  before  the 
accident  the  plaintiff,  at  the  request  of  his  father,  and  with 
the  knowledge  and  acquiescence  of  the  officers  of  the  com- 
pany, assisted  his  father  in  his  work,  and  the  company 
furnished  extra  cars  for  his  use,  and   paid  the  father  for 
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his  services ;  that,  as  he  was  going  to  the  place  of  his  work 
on  the  morning  of  the  accident,  a  section  of  the  roof  of  the 
gangway  through  which  he  was  passing  fell  and  injured 
him.  There  is  no  evidence  of  any  direct  contract  of  em- 
ployment of  the  plaintiff  by  the  defendant,  or  that  his  father 
obtained  an  order  from  the  bookkeeper  on  the  blacksmith 
for  tools  for  him.  It  was  in  evidence  that  about  eight  or 
ten  days  before  the  accident  the  plaintiff's  father  com- 
plained to  the  superintendent,  and  also  to  the  underground 
boss,  that  he  and  his  son  were  not  getting  sufficient  cars, 
and  was  told  by  them  to  take  the  boy  out  of  the  mine,  be- 
cause, "there  were  not  cars  enough  for  the  miners."  This 
was  not  done,  however,  and  the  evidence  tended  to  show 
that  the  plaintiff  worked  as  usual  from  that  time  until  the 
accident,  and  the  defendant  continued  to  furnish  cars  for 
him  and  his  father,  and  to  receive  and  accept  the  benefit 
of  his  services. 

The  court,  in  its  instructions,  stated  that  one  of  the 
material  issues  in  the  case  was  the  alleged  employment  of 
the  plaintiff  by  the  defendant;  that  upon  such  issue  the 
burden  of  proof  was  with  the  plaintiff,  and  he  must  show 
an  employment  before  he  could  recover.  Upon  this  point 
it  charged  the  jury  that  if  they  found  from  the  evidence 
"that  plaintiff's  father  was  employed  by  the  defendant, 
and,  by  the  terms  of  such  employment,  plaintiff  was  to 
assist  the  father  in  such  work,  and  plaintiff  entered  the 
mine  under  such  employment,  and  with  permission  of 
defendant,  it  would  be  the  duty  of  the  defendant  to  exer- 
cise reasonable  care  in  maintaining  a  place  for  his  work," 
etc.;  that,  if  there  was  an  employment  of  the  plaintiff  by 
the  defendant,  and  "the  accident  occurred  through  some 
defect  in  the  mine,  which  the  defendant  should  have  pro- 
vided against,"  etc.,  it  would  be  necessary  for  them  to 
ascertain  the  amount  of  damages  suffered  by  the  plaintiff; 
that,  if  the  plaintiff  was  not  rightfully  in  the  mine  at  the 
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time  of  the  accident,  he  could  not  recover,  because  in  such 
case  the  defendant  wouhl  not  be  required  to  furnish  him 
a  safe  place  "in  which  to  work,  or  through  which  to  pass 
to  his  work.  That  relationship  and  duty  would  only  exist 
in  case  plaintiff  was  employed  by  defendant";  that  if  the 
plaintiff  was  in  the  gangway  of  the  defendant  at  the  time 
of  the  accident,  "without  first  having  obtained  its  consent 
for  that  purpose,"  he  was  a  trespasser,  and  could  not  re- 
cover;  that  if  the  plaintiff *s  father  "applied  to  the  defend- 
ant for  leave  to  take  his  son  into  the  mine,"  and  "permission 
to  do  so  was  refused,"  the  plaintiff  had  no  right  to  go  into 
the  mine,  and  was  a  trespasser,  to  whom  the  defendant  did 
not  owe  the  duty  of  seeing  that  the  place  where  he  was  in- 
jured was  reasonably  safe. 

1.  By  these  instructions  the  plaintiff's  right  to  recover 
was  made  to  depend  upon  his  employment  by  the  defend- 
ant, and  the  jury  must  necessarily  have  understood  he  was 
not  entitled  to  recover  unless  there  was  an  actual  contract 
of  employment,  even  though  he  may  have  been  working 
at  the  mine  at  the  request  of  his  father,  with  the  defend- 
ant's permission  and  consent,  and  for  its  benefit.  The 
complaint  proceeds  on  the  theory  that  at  the  time  of  the 
accident  the  ralation  of  master  and  servant  existed  between 
the  plaintiff  and  the  defendant.  This  was  denied,  and  was 
therefore  a  material  issue  in  the  case.  The  plaintiff  must 
recover,  if  at  all,  upon  the  cause  of  action  as  alleged  ;  and 
the  burden  of  proof  was  upon  him  to  show  such  a  state  of 
facts  as,  under  the  law  of  negligence,  would  constitute  the 
relation  of  master  and  servant. 

2.  We  do  not  understand,  however,  that  it  was  necessary 
for  him  to  prove  a  direct  contract  by  some  authorized 
agent  of  the  defendant  employing  him,  or  that  his  right 
to  work  was  included  in  the  terms  of  the  contract  with  his 
father.  If,  as  the  evidence  tended  to  show,  he  was  going 
into  the  mine  at  the  time  of  the  accident  b}'  the  request 
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of  his  father,  with  the  permission  or  consent  of  the  de- 
fendant, express  or  implied,  for  the  purpose  of  performing 
work  or  labor  for  it,  he  was  not  a  trespasser  or  a  licensee, 
but  was  rightfully  in  the  mine,  and  the  relation  of  master 
and  servant  existed  between  him  and  the  defendant,  within 
the  meaning  of  the  rule  requiring  a  master  to  exercise 
reasonable  care  to  prevent  injury  to  his  employes. 

In  Tennessee  Coal  Co,  v.  Hayes,  97  Ala.  201  (12  South. 
98),  the  plaintiff's  father  was  employed  to  load  defendant's 
cars  at  a  specified  price  per  car.  His  minor  son,  while  as- 
sisting him  in  his  work  by  the  direction  and  under  the 
supervision  of  an  agent  of  the  defendant,  was  injured  ;  and 
it  was  held  that  the  son  was  a  servant  of  the  defendant, 
although  his  name  was  not  on  its  pay  roll,  and  his  father 
received  the  compensation  for  his  services,  the  court  say- 
ing: "The  defendant  had  the  beneiit  of  plaintiff's  labor 
thus  induced  and  assented  to  by  its  authorized  agent,  and 
performed  with  his  knowledge  and  under  his  supervision, 
if  the  facts  be  in  line  with  this  tendency  of  the  evidence, 
which  was  a  question  for  the  jury.  That  this  evidence,  it 
believed,  established  the  relationship  of  master  and  serv- 
ant, within  the  meaning  of  the  act  referred  to,  between 
the  defendant  and  the  plaintiff,  is,  we  think,  clear.  That 
plaintiff's  name  was  not  on  defendant's  pay  roll,  and  that 
he  personally  received  nothing  from  defendant  for  his 
labor,  has  no  bearing  on  the  question.  He  was  a  minor, 
and  his  father  was  entitled  to  his  time  and  to  the  rewards 
of  his  labor.  The  payment  of  compensation  for  his  serv- 
ices to  his  father  was  as  if  it  had  been  paid  directly  to  him, 
so  far  as  the  fact  of  payment  bears  upon  the  question  of 
the  relationship  between  him  and  the  defendant  corpora- 
tion. Here,  then,  on  this  aspyect  of  the  evidence,  we  have 
an  employment  by  the  defendant  in  accordance  with  de- 
fendant's directions,  and  payment  for  that  work,  in  legal 
effect,  to  the  person  employed,  and  who  performed  the 
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labor.  We  do  not  conceive  that  any  doubt  can  exist  of 
the  jury's  right  to  find  that  plaintiff  was  defendant's  serv- 
ant, and  by  such  finding  support  the  averments  of  the 
complaint  in  this  regard."  In  Rummell  v,  Dilworth,  111 
Pa.  343  (2  Atl.  355,  363),  the  plaintiff  was  injured  in  a 
spikemill.  He  was  employed  by  a  roller  boss,  and  paid  by 
him,  and  the  court  said  :  **  Whether  he  was  directly  in  the 
defendants'  employ,  or  indirectly  as  the  assistant  of  Rich- 
ards, he  may  be  treated  as  their  employe.  He  was  engaged 
in  the  work  of  the  defendants,  upon  their  machicery,  and 
the  defendants  were  themselves  operating  the  mill.  The 
right  of  the  roller  boss  to  employ  assistants  is  clearly  shown, 
and,  as  it  does  not  appear  that  he  was  an  independent 
contractor,  it  is  unimportant  that  the  amount  of  his  com- 
pensation was  measured  by  the  number  of  tons  manufac- 
tured. The  plaintiff  was  not  a  trespasser.  He  was  in  the 
rightful  discharge  of  the  duties  of  a  valid  employment. 
The  relation  of  master  and  servant  is  fairly  inferable  from 
the  proofs,  and  the  defendants  are  therefore  bound  to  the 
performance  of  all  the  duties,  and  are  entitled  to  the  pro- 
tection which  that  relation  affords."  To  the  same  effect, 
see  Indiana  Iron  Co.  v.  Cray^  19  Ind.  App.  565  (48  N.  E. 
803);  Neimeyer  v.  Weyerhauser, 95  Iowa, 497  (64 N.  W.  416); 
Wallace  v.  Southern  Cotton  Of i  Co.  91  Tex.  18  (40  S.  W. 
399);  Southern  Cotton  Oil  Co.  v.  Wallace,  23  Tex.  Civ.  App. 
12  (54  S.  W.  638). 

Under  the  law,  therefore,  even  though  there  was  no  di- 
rect contract  of  employment,  the  plaintiff  was  entitled  to 
the  protection  of  a  servant,  if,  with  the  knowledge  and  con- 
sent of  the  defendant,  he  was  in  the  mine  for  the  purpose 
of  rendering  services  for  its  benefit,  and  the  case  should 
have  been  submitted  to  the  jury  upon  that  theory.  The 
instructions  as  given,  however,  were  to  the  effect  that 
plaintiff  could  not  recover  unless  he  was  actually  employed 
by  the  defendant,  or  was  authorized,  under  the  terms  of 
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his  father's  employment,  to  work  for  it.  It  is  stated  in 
one  of  the  instructions  that  the  duty  of  the  defendant  to 
exercise  reasonable  care,  and  to  furnish  the  plaintiff  a  rea- 
sonably safe  place  in  which  to  work,  would  "only  exist  in 
case  plaintiff  was  employed  by  the  defendant,"  and  in  an- 
other that  if,  by  the  terms  of  the  contract  under  which 
the  father  worked,  plaintiff  was  to  assist  him,  and  entered 
the  mine  under  such  arrangement,  with  the  permission  of 
the  defendant,  it  would  be  its  duty  to  exercise  reasonable 
care  to  provide  him  a  reasonably  safe  place  in  which  to 
work.  His  right  to  recover  was  thus  made  to  depend  upon 
the  existence  of  a  contract  of  employment,  either  directly 
with  himself  or  through  his  father,  while,  as  we  have  seen, 
he  was  entitled,  under  the  law,  to  the  protection  of  a  serv- 
ant if  he  was  in  the  mine,  with  defendant's  consent,  for 
the  purpose  of  performing  labor  or  services  for  its  benefit; 
and  hence  there  was  error  in  the  instructions. 

3.  Nor  was  the  error  caused  by  an  instruction  given  at 
the  request  of  the  plaintiff  to  the  effect  that  if,  at  the  time 
of  the  accident,  plaintiff  was  passing  through  the  gang- 
way by  his  father's  request,  going  to  the  place  where  his 
father  was  at  work  to  assist  him,  with  the  permission  or 
consent  of  the  company,  it  would  be  the  duty  of  the  de- 
fendant to  exercise  due  care  and  diligence  and  to  take 
suitable  precautions  to  avoid  any  unnecessary  danger  to 
him  by  reason  of  a  defect  in  the  roof  of  the  gangway.  This 
instruction,  standing  alone,  may  state  the  law  correctly  as 
applicable  to  the  facts;  but  it  must  be  taken  in  connec- 
tion with  the  other  instructions,  and  thus  understood  as 
meaning  to  define  the  rights  of  the  plaintiff  and  the  duties 
of  the  defendant  in  case  the  jury  should  find  that  there 
was  an  actual  contract  of  employment. 

4.  It  was  suggested  at  the  argument  that  the  relation 
of  master  and  servant  did  not  exist  between  the  plaintiff 
and  the  defendant,  because  there  was  no  evidence  show- 
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ing  that  plaintiff's  father  applied  to  the  bookkeeper  of  the 
defendant  for  an  order  for  tools  for  his  son  before  taking 
him  into  the  mine,  but  this  does  not  necessarily  affect  the 
relationship  of  the  parties.  The  custom  requiring  a  father 
employed  by  the  defendant,  who  desired  to  take  his  son 
into  the  mine  to  assist  him,  to  apply  to  the  bookkeeper  for 
an  order  on  the  blacksmith  for  tools  for  the  son,  was  a 
mere  regulation  of  the  company,  which  could  be  waived 
by  it,  and  the  evidence  tends  to  show  such  to  have  been 
the  case. 

5.  The  instruction  that  if  plaintiff's  father  applied  to 
the  defendant  for  leave  to  take  the  boy  into  the  mine  to 
assist  him  in  his  work,  and  was  refused,  the  plaintiff  could 
not  recover,  is,  as  we  understand  the  record,  outside  the 
testimony.  There  is  no  evidence  that  the  father  ever  ap- 
plied to  any  officer  of  the  company  for  that  purpose,  but,  on 
the  contrary,  the  superintendent,  who  alone  had  authority 
to  hire  employes,  testified  that  the  plaintiff's  father  never 
made  any  such  application. 

6.  In  taking  the  boy  into  the  mine,  the  evidence  tended 
to  show  that  he  was  merely  following  a  practice  or  custom 
which  prevailed,  and  to  which  the  defendant  gave  its  sanc- 
tion and  consent.  The  instruction  was,  no  doubt,  intended 
to  refer  to  the  alleged  conversation  between  the  father  and 
defendant's  superintendent  and  underground  boss  a  few 
days  before  the  accident  about  the  shortage  of  cars.  The 
father  was  not  at  that  time  applying  for  leave  to  take  the 
boy  into  the  mine.  He  had  already  been  working,  as  the 
evidence  tended  to  show,  with  the  knowledge  and  under 
the  direction  of  the  defendant,  for  some  time,  and  the 
father  was  merely  complaining  because  he  did  not  receive 
sufficient  cars  for  himself  and  son.  Whether  the  state- 
ments of  the  officers  of  the  company  at  the  time  amounted 
to  a  discharge  of  the  boy,  or  a  refusal  to  allow  him  to  work 
longer  in  the  mine,  or  were  merely  intended  as  an  excuse 
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for  not  furnishing  cars,  was  a  question  of  fact  for  the  jury. 
The  defendant  insists  that,  noth withstanding  any  errors 
which  may  appear  in  the  record,  the  judgment  should  be 
affirmed,  because  the  accident  to  the  plaintiff  was  not  due 
to  the  negligence  or  carelessness  of  the  defendant,  and  that 
plaintiff  was  himself  guilty  of  contributory  negligence. 
The  first  point  is  disposed  of  by  the  fact  that  the  bill  of 
exceptions  does  not  purport  to  contain  all  the  evidence, 
and  the  second  was  a  question  for  the  jury.  The  judgment 
is  reversed,  and  a  new  trial  ordered.  Reversed. 


Decided  15  June,  1908,  decided  on  rehearing  11  January,  1904. 

liA   GBANDE  INVBSTMSNT  CO.  v.  SHAW. 

[72  Pac.705,  74  Pac.919.] 

Mines— Instruction  as  to  Validity  of  Location. 

1.  An  instruction  in  an  action  for  tlie  price  on  a  contract  or  sale  of  mining 
claims  that  the  existence  of  a  mining  location  for  the  claims  described  in  the  con- 
tract as  contemplated  by  the  United  States  law  (that  is,  a  discovery  of  a  mineral 
bearing  lode  in  place,  and  the  marising  of  the  claim,  and  staking  it  on  the  ground) 
is  a  condition  precedent  to  the  right  to  recover,  and  that  if  plaintiff  did  not  have 
the  claims  so  properly  located  at  the  dme  of  the  malcing  of  the  contract,  it  can- 
not recover,  does  not  limit  the  discovery  to  a  time  prior  to  the  location,  but  merely 
malces  discovery  a  condition  to  the  right  of  recovery,  and  allows  a  recovery  if 
there  was  a  discovery  on  a  previous  attempted  location  prior  to  the  commence- 
ment of  the  action. 

Entire  Charge  to  Jury  Must  be  Considered. 

2.  In  determining  the  correctness  of  a  clause  or  paragraph  of  a  charge  to  a  Jury 
it  must  all  be  considered,  for  an  important  quail  flea  tion  may  have  been  expresMMl 
but  once,  though  understood  to  be  applicable  to  subsequent  paragraphs:  Tbufs 
where  the  defense  in  an  action  for  the  price  on  a  contract  of  sale  is  that  there  were 
fraudulent  representations,  and  the  court  at  the  outset  of  the  general  charge  states 
that  the  burden  of  proving  the  fraudulent  representations  is  with  defendant, and 
deflnes  what  will  constitute  such. a  fraud  and  deceit  as  will  relieve  defendant  of 
his  obligation,  subsequent  Instructions  making  no  reference  to  fraud  must  be  read 
in  connection  with  the  first  paragraph. 

Sales— Language  Constituting  a  Representation. 

3.  A  contract  by  which  one  party  agrees  to  deed  to  another  certain  mining 
claims,  naming  them,  and  stating  their  location,  is  a  representation  that  they  are 
mining  claims  and  not  mere  prospects. 

Essential  Conditions  of  a  Valid  Quartz  Mining  Claim. 

4.  There  being  no  question  as  to  the  effect  by  relation  of  a  discovery  after  an 
attempted  location,  an  instruction  that,  to  constitute  a  quartz  raining  claim,  it  Is 
necessary  that  a  vein  or  lode  of  rock  in  place  bearing  minerals  exist  within  tbe 
boundary  lines  of  tbe  claim,  and  that  the  person  purporting  to  locate  the  claim 
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had  discovered  the  vein  or  lode  before  the  location  could  be  made,  is  unobjection- 
able, since  such  a  discovery  at  any  time  before  subsequent  rights  have  attached 
is  sufficient. 

iMSTRUCTtoMs  Must  be  Confined  to  the  Issues. 

5.  Cases  must  be  tried  on  the  issues  fairly  made  by  the  pleadings,  and  the  in- 
structions rauHt  be  so  limited  or  the  Jury  may  be  misled,  to  the  injury  of  one  of  the 
parties:  Porexample,  where  the  answer  in  an  action  for  the  sum  due  on  a  con  tract 
of  sale  did  not  distinctly  claim  a  failure  of  consideration  as  a  defense,  though  it 
was  inferentlally  stated  in  the  form  of  a  conclusion  of  law,  and  also  as  a  part  of  a 
charge  of  fk*aud,  the  Jury  should  not  have  been  Instructed  as  to  the  effect  of  a  fiill- 
ure  of  consideration,  or  as  to  what  would  be  such,  under  the  contract  sued  on,  for 
it  was  outside  the  pleadings. 

From  Baker:  Robert  Eakin,  Judge. 

Action  by  the  La  Grande  Investment  Company  against 
F.  L.  Shaw.  Plaintiff  and  defendant  entered  into  a  con- 
tract of  date  September  8,  1900,  under  the  terms  of  which 
plaintiff  executed  a  deed  to  an  undivided  half  interest  in 
10  alleged  quartz  and  placer  mining  claims  in  favor  of  the 
defendant,  and  an  assignment  to  him  of  a  certain  contract 
between  C.  G.  Green  and  Wm.  B.  Sargent,  and  placed  them 
in  the  hands  of  the  Oregon  Commercial  Company  at  Ex- 
press, Oregon,  to  be  delivered  to  the  defendant  upon  com- 
pliance with  the  agreement  on  his  part,  namely,  within 
60  days  to  perform,  or  cause  to  be  performed,  upon  said 
mining  claims,  the  necessary  labor  to  do  the  discovery 
work  upon  each  of  them,  except  two  placer  claims,  as  re- 
quired by  the  laws  of  the  State  of  Oregon ;  also  to  do  the 
assessment  work  upon  said  claims  in  accordance  with  the 
laws  of  the  United  States — all  free  of  expense  to  plaintiff; 
and  further  to  pay  to  the  order  of  plaintiff  the  sum  of  $500 
on  or  before  March  1,  1901.  There  is  a  condition  that, 
should  defendant  fail,  refuse,  or  neglect  to  complete  the 
discovery  and  assessment  work  within  the  time  required, 
the  plaintiff  might,  at  its  option,  declare  the  $500  due  and 
payable  at  once,  or,  should  he  complete  such  work,  but 
fail  to  make  payment  as  stipulated,  the  plaintiff  might,  at 
its  option,  declare  the  contract  null  and  void,  and  that 
thereupon  all  work  done  would  inure  to  the  benefit  of  the 

44  Or. 1J7 


1 

418  La  Grande  Investment  Co.  v.  Shaw.       [44  Or. 

plaintiff.  The  $500  not  having  been  paid  by  March  1, 
1901,  plaintiff  seeks  by  this  action  to  recover  that  sum 
upon  the  contract.  The  defendants  plea  is  that  he  was 
induced  to  enter  into  the  contract  by  the  fraudulent  rep- 
resentations of  the  plaintiff  through  its  president  that  it 
was  the  owner  of  an  undivided  half  interest  in  the  quartz 
and  placer  mining  claims  purporting  to  be  described  in 
the  deed  placed  in  escrow ;  that  it  was  the  owner  of  the 
contract  mentioned,  the  same  being  a  contract  for  the  title 
to  the  other  undivided  one-half  interest  in  and  to  all  of 
said  mining  claims,  and  that  each  and  all  of  said  claims 
were  good  and  valid  locations  of  mining  claims  upon  lands 
subject  to  such  locations — that  is  to  say,  that  each  of  said 
quartz  claims  contained  a  vein  of  quartz  in  place,  bearing 
gold  or  other  precious  metals;  that  said  vein  had  been 
discovered  within  the  boundaries  of  each  of  said  mining 
claims,  and  that  each  had  been  duly  and  regularly  located, 
and  the  proper  record  made  thereof,  and  that  the  placer 
mining  claims  mentioned  and  described  were  good  placer 
locations,  made  upon  mineral  ground.  The  plaintiff  took 
issue  with  these  allegations  in  the  reply,  and  the  case  went 
to  trial  before  a  jury  upon  the  pleadings  thus  formulated. 
The  verdict  and  judgment  being  for  defendant,  plaintiff 
appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Will- 
iam  B.  Sargent  and  Ramsey  &  Oliver^  with  an  oral  argu- 
ment by  Mr,  W.  M,  Ramsey. 

For  respondent  there  was  a  brief  over  the  name  of  Ohm- 
stead  &  Miller^  with  an  oral  argument  by  Mr,  M,  L,  Olm- 
stead, 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foreging  terms,  delivered  the  opinion  of  the  court. 

The  assignments  of  error  are  numerous,  but  are  all  based 
upon  exceptions  to  instructions  given  and  the  refusal  of 
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others  requested  by  counsel  for  plaintiff.  The  contract  was 
offered  in  evidence,  which,  with  attendant  proofs,  served 
to  make  at  least  a  prima  facie  case  for  the  plaintiff.  The 
real  contest  centers  upon  defendant's  allegations  of  mis- 
representation and  fraud  in  inducing  him  to  sign  the  con- 
tract. The  testimony  tends  to  show  that  the  president  of 
the  plaintiff  corporation  represented  to  defendant  that  the 
claims  described  in  the  contract  were  quartz  and  placer 
mining  claims ;  that  they  were  located  in  Lost  Basin ;  that 
they  were  valuable  and  good  property;  that  he  could  not 
handle  them  because  of  the  remoteness  of  his  residence 
from  them,  otherwise  he  would  develop  and  improve  them  ; 
and  that  the  discovery  work  had  not  been  performed  on 
either  of  said  claims,  of  which  latter  fact  the  defendant 
was  aware.  It  further  tends  to  show  that  other  locations 
of  claims  had  been  made  in  Lost  Basin,  covering  some  of 
the  same  ground  which  plaintiff's  claims  were  supposed 
to  include,  and  that  a  vein  or  lode  had  been  discovered  in 
that  locality  and  developed,  and  that  it  was  at  least  half  a 
mile  in  length.  There  is  other  testimony,  however,  tend- 
ing to  show  that  no  vein  or  lode  of  quartz  bearing  gold  or 
other  metals  in  place,  existed  upon  or  within  the  bounda- 
ries of  the  supposed  quartz  claims,  nor  mineral  of  any  kind, 
or,  at  least,  not  in  paying  quantities  in  deposit  upon  the 
alleged  placer  claims,  and  that  defendant  was  deceived  and 
misled  by  such  misrepresentations,  and  thereby  induced 
to  sign  the  contract.  The  instructions  complained  of  fol- 
low, and  we  will  notice  them  in  the  order  of  the  exceptions 
stated  in  the  brief  of  counsel. 

1.  Number  2  instructs  :  "The  existence  of  a  mining  loca- 
tion as  contemplated  by  the  United  States  law  (that  is, 
discovery  of  a  mineral-bearing  lode  in  place,  and  the  mark- 
ing and  staking  upon  the  ground  of  the  claim)  for  the 
claims  described  in  the  contract  herein  and  to  be  conveyed 
by  such  deed  as  is  provided  for  is  a  condition  precedent  for 
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p)laintiff*s  right  to  recover  the  contract  price.  And  if  you 
find  that  the  plaintiff  did  not  have  all  the  claims  so  prop- 
erly located  at  the  time  of  the  making  of  the  contract  and 
the  execution  of  the  deed,  then  plaintiff  is  not  entitled  to 
recover." 

The  exception  seems  to  rest  upon  the  hypothesis  that  the 
court  told  the  jury  that  a  discovery  of  a  mineral-bearing 
lode  in  place  must  have  been  made  upon  each  and  every 
of  the  alleged  quartz  claims  before  any  location  could  have 
been  made,  and  that  a  proper  location  should  have  been 
made  as  a  condition  precedent  to  the  plaintiff's  right  to 
recover.  The  court  did  not  limit  the  discovery  to  a  time 
prior  to  the  location,  but  made  it  a  condition  precedent  to 
the  plaintiff's  right  of  recovery,  so  that,  under  the  instruc- 
tion, a  discovery  prior  to  the  institution  of  the  action  upon 
an  attempted  location  would  have  been  sufficient  by  rela- 
tion, if  the  location  was  otherwise  sufficient  or  properly 
made. 

2.  In  this  connection  it  is  argued  that  the  instruction 
would  not  warrant  a  recovery  if  all  but  one  of  the  claims 
had  been  regularly  located  through  discovery,  marking 
on  the  ground,  etc.,  and  as  to  that  one  there  was  no  proof 
on  the  subject,  even  though  there  was  no  fraud  in  the  case. 
Now,  while  there  is  no  reference  made  in  this  particular 
instruction  to  any  fraudulent  purpose,  it  must  be  read  in 
connection  with  the  general  charge.  In  reality  all  these 
instructions  are  conditioned  upon  the  proof  of  fraud  in 
connection  therewith,  as  the  court  at  the  very  outset  told 
the  jury  that  the  burden  of  proving  the  alleged  fraudulent 
representations  was  with  the  defendant,  coupled  with  a 
clear  definition  as  to  what  would  constitute  such  a  fraud 
and  deceit  as  would  relieve  the  defendant  of  his  alleged 
obligation.  The  exceptions,  therefore,  to  this  instruction 
were  not  well  taken. 

We  may  say  here  that  plaintiff's  strong  contention  is 
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that  "any  one  who  has  attempted  to  locate  a  mining  claim, 
and  has  done  anything  toward  the  location  thereof,  has 
something  that  he  can  sell,  and  that  the  execution  of  a 
deed  conveying  such  right  would  be  a  sufficient  considera- 
tion to  support  a  promise  to  pay  money.  Such  a  right  is 
good  against  a  person  who  has  not  a  better  right."  As  an 
abstract  proposition,  the  contention  is  probably  sound  ;  but 
it  seems  to  us  that  it  mistakes  the  real  controversy.  A 
person  may  sell  a  mining  prospect,  and  deed  it,  if  he  so 
desires,  by  quitclaim  or  otherwise, and  it  would  constitute 
a  sufficient  consideration  for  the  payment  of  money,  even 
if  it  proved  worthless,  if  he  sold  as  a  prospect.  But  in  the 
case  at  bar  the  plaintiff  contracted  for  the  sale  and  convey- 
ance of  quartz  and  placer  mining  claims,  coupled,  as  de- 
fendant alleges,  with  representations  that  they  were  such, 
when  in  truth  and  in  fact  none  such  existed  to  plaintiff's 
knowledge ;  and  the  issue  is  on  the  fraudulent  represen- 
tations as  to  the  mining  claims.  The  attempt,  so  far  as 
the  pleadings  show,  was,  not  to  sell  a  prospect,  but  cer- 
tain mining  claims  represented  to  be  such.  Such  was 
the  theory  adopted  by  the  trial  court,  and  we  think  is  the 
proper  one  to  be  maintained  under  the  issues. 

Instruction  No.  3  is  but  a  sequence  of  the  second,  and 
unexceptionable. 

3.  By  the  fourth  the  jury  were  told : 

"By  the  terms  of  the  contract  set  out  in  the  complaint 
the  plaintiff  sold  to  the  defendant  certain  mining  claims, 
and  the  contract  itself  is  a  representatioii  made  by  the  plain- 
tiff to  the  defendant  that  the  mining  claims  mentioned  in 
the  contract  were  mining  claims  as  stated  therein." 

It  is  argued  that  no  such  a  result  could  follow.  Why  not? 
The  contract  recites  that  **in  consideration,"  etc.,  "the  said 
party  of  the  first  part  [plaintiff]  has  caused  to  be  executed 
to  the  said  second  party  [defendant]  a  mining  deed  for  an 
undivided  one-half  interest  in  and  to  the  following  mining 
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claims,  to  wit:  The  Humpback  quartz  claim,  which  was 
located  on  Sep.  14,  1899,"  etc.,  the  "Charley  Boy  quartz," 
the  "Kansas  Girl  quartz  claim,"  and  so  on,  throughout 
the  whole  list,  including  "Miney  Yon  placer  claim,"  and 
"Dandy  Joe  placer  claim,"  stating  when  and  where  and 
how  located,  together  with  recording  of  notice,  etc.  These 
statements,  whether  in  a  contract  or  not,  it  seems  to  us, 
operate  as  representations  concerning  such  claims,  to  be 
considered  with  all  the  other  representations  that  plaintiff 
may  have  made  to  defendant  relative  thereto. 
4.  By  No.  5  the  court  instructed  : 

"  To  constitute  a  quartz  mining  claim,  certain  things  are 
absolutely  necessary  :  Firstj  that  a  vein  or  lode  of  rock  in 
place  bearing  minerals  exists  within  the  boundary  lines  of 
the  mining  claim ;  second,  that  the  person  purporting  to 
locate  the  said  claim  has  discovered  this  vein  or  lode  be- 
fore the  location  can  be  made." 

This  is  technically  correct.  A  discovery  after  an  at- 
tempted location  may,  however,  take  effect  and  validate 
the  location  by  relation,  providing  no  valid  discovery  and 
location  by  a  third  person  has  intervened :  Crown  Point 
Min.  Co.  V.  Crismon,  39  Or.  364  (65  Pac.  87);  Jupiter  Min. 
Co,  V.  Bodie  Consolidated  Min,  Co.  (C.  C.)  11  Fed.  666,  675; 
North  Noonday  Min,  Co.  v.  Orient  Min,  Co.  (C.  C.)  1  Fed. 
522,  531.  There  is  evidence  here  tending  to  show  that 
no  discovery  of  quartz  in  place  was  made,  either  before  or 
after  the  attempted  locations,  at  least  as  to  many  of  the 
claims,  and  no  question  arose  as  to  the  effect  of  any  loca- 
tion by  relation  on  account  of  discovery  being  made  sub- 
sequently. The  sixth  instruction  is  a  development  of  the 
same  idea,  and  was  not  inappropriate. 

There  is  some  discussion  as  to  the  effect  of  the  evidence. 
But  that  was  a  matter  for  the  jury  to  determine,  and,  hav- 
ing passed  upon  it,  we  cannot  disturb  their  findings  in 
that  regard. 
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As  to  the  instruction  asked,  it  may  be  briefly  said  that 
they  are  either  covered  by  the  general  charge,  or  else  they 
were  not  proper  to  be  submitted  to  the  jury  under  the 
theory  upon  which  the  case  was  tried  by  the  court  below, 
which  we  hold  was  correct  in  principle. 

These  considerations  affirm  the  judgment  of  the  trial 
court,  and  it  is  so  ordered. 


Decided  H  January,  1901. 

On  Rehearing. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

5.  A  rehearing  having  been  granted  herein,  we  have 
carefully  reviewed  our  former  holding.  The  error  of  the 
trial  court  most  strenuously  urged  at  this  time  is  that  it 
instructed  the  jury,  in  effect,  that  the  defendant  depended 
upon  two  defenses,  namely,  a  failure  of  consideration  to 
support  plaintiff's  demand,  and  fraud  as  an  inducement 
to  the  contract,  forming  the  basis  thereof,  whereas  the 
answer  sets  up  the  latter  only  of  such  defenses.  The  point 
was  but  little  discussed  at  the  first  argument  of  counsel, 
and  is  only  inferentially  stated  in  an  elaborate  brief  of 
many  pages,  so  that  our  investigation  led  us  to  the  con- 
clusion that  the  trial  court  meant  to  submit  but  one  de- 
fense to  the  jury  ;  that  is,  the  one  based  upon  fraud.  There 
is  substantial  reason,  however,  for  believing  to  the  con- 
trary from  a  survey  of  the  entire  charge,  which  is  to  be 
found  in  the  respondent's  brief,  and  concluding,  as  a  con- 
sequence, that  the  jury  did  not  so  understand  the  charge, 
and  were  misled,  we  must  assume,  to  the  injury  of  the 
plaintiff.  In  instruction  No.  2,  to  which  there  was  no  ex- 
ception, we  find  this  language: 

**A  part  of  the  defense  is  that  the  plaintiff  induced  the 
defendant  to  execute  said  contract  by  false  and  fraudulent 
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representations.    The  burden  of  proving  the  alleged  false 
and  fraudulent  representations  is  on  the  defendant,  Shaw." 

This  leaves  the  inference,  without  saying  so,  that  there 
was  another  part  of  the  defense  competent  for  their  con- 
sideration. Again,  the  court  said,  in  the  fifth  instruction, 
which  also  was  not  excepted  to : 

**  I  charge  you  that  there  is  no  affirmative  defense  pleaded 
in  the  defendant's  answer,  but  the  alleged  fraud  above  re- 
ferred to,  and  that  the  claims,  the  subject  of  the  contract, 
or  some  of  them,  did  not  exist." 

And  again,  in  the  eighth  instruction,  to  which  there  was 
an  exception,  it  said  : 

"And  if  you  find  that  the  plaintiff  did  not  have  all  the 
claims,  being  so  properly  located  at  the  time  of  the  mak- 
ing of  the  contract  and  the  executing  of  the  deed,  then 
plaintiff  is  not  entitled  to  recover." 

This  entire  instruction  is  set  out  in  the  original  opinion. 
From  these  and  some  other  expressions  of  a  similar  trend, 
we  are  induced  to  believe  that  the  court  designed  to  give 
the  jury  to  understand  that  they  had  a  right  to  pass  on  the 
two  defenses,  instead  of  the  one  only  relating  to  fraud. 
Nowhere  does  the  court  tell  the  jury  in  direct  language, 
however,  that  a  failure  of  consideration  was  a  defense  to 
the  action  ;  and  it  is  only  by  deduction  and  inference  from 
such  expressions  as  above  indicated  that  we  are  enabled 
to  determine  that  such  a  defense  was  intended  to  be  sub- 
mitted to  them  for  their  consideration,  and  that  they  prob- 
ably so  understood  it,  and  so  acted  in  the  discharge  of  their 
duty. 

The  want  of  the  existence  of  the  mining  claims  is  pleaded 
in  the  answer,  but  only  as  constituting  an  element  in  the 
fraud  relied  upon,  as  that  the  plaintiff's  agent  represented 
that  such  claims  had  been  discovered  and  duly  located, 
when  none  such  in  fact  existed.  There  is,  however,  the 
following  direct  allegation,  viz: 


I 
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'*  That  defendant  never  received  any  consideration  what- 
ever for  the  said  agreement,  nor  for  the  said  promise  to 
pay  the  said  $500  set  forth  therein." 

But  it  is  so  thrown  in  among  the  allegations  touching 
the  supposed  fraud,  and  so  connected  and  coupled  there- 
with, as  to  exclude  the  idea  that  it  was  intended  thereby 
to  set  up  the  distinct  defense  of  a  failure  of  consideration. 
If  it  was  otherwise  intended,  however,  the  allegation  is  but 
a  conclusion  of  law,  considering  the  context  and  the  rela- 
tion in  which  it  is  employed.  We  conclude,  therefore,  that 
the  defense  of  a  failure  of  consideration  was  not  interposed 
by  the  answer,  and  that  it  was  error  to  instruct  that  the 
plaintiff  could  not  recover  unless  the  claims  forming  the 
basis  of  the  negotiations  and  the  consideration  for  the 
promise  sued  on  were  legal  and  valid  locations  of  mining 
claims,  as  the  jury  were  thus  inferentially,  but,  in  effect, 
told  that,  if  the  consideration  for  the  obligation  failed  in 
this  respect,  the  plaintiff  was  without  remedy ;  and  this, 
as  we  now  view  the  instructions,  without  reference  to  any 
question  of  fraud. 

The  remaining  considerations  in  the  main  opinion  will 
be  adhered  to,  but  for  this  error  the  judgment  heretofore 
rendered  by  this  court  will  be  vacated,  and  that  of  the  trial 
court  reversed,  and  it  is  so  ordered.  Reversed. 


Decided  1  March,  rehearing  denied  13  June,  190i. 
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AQ  I  BO 

Liability  op  Foreign  Trustees  to  Domestic  Courts.  L 

1.  A  trustee  appointed  by  a  foreign  court  1h  amenable  only  to  that  court,  and 
the  fact  that  his  residence  is  In  another  Jurisdiction  will  not  confer  authority 
there  to  control  the  administration  of  his  trust,  or  to  require  accountability  for 
the  trust  property. 

Construction  of  Decree  of  Foreign  Court. 

2.  The  decree  of  a  court  in  Germany  declaring  that  the  will  of  plaintiffs' 
grandfather  was  void  in  so  far  as  it  attempted  to  deprive  plaintiffs'  father  of  the 
administration  and  enjoyment  of  three-fourths  of  plaintiff^'  inheritance  during 
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their  minority,  and  further  declaring  that  the  father  was  entitled  to  Hiich  admln- 
l8tratlon  and  enjoyment  antll  the  plalnUffb  should  have  completed  their  eight* 
ecuth  year,  and  directing  the  surrender  to  the  fiither  of  such  three-fourtlis,  may 
be  here  construed  as  having  finally  disposed  of  the  property,  so  that  it  then 
ceased  to  be  under  the  control  of  the  foreign  court,  and  is  now  subject  to  the  con- 
trol of  the  American  courts.  It  appearing  that  the  inheritance  was  converted  into 
money  and  brought  within  this  State. 

Burden  of  Proof  as  to  Constructivk  Trust. 

3.  In  suits  to  establish  and  enforce  constructive  trusts,  it  must  clearly  appear 
that  the  trustee  has  received  the  money  of  the  complainant,  and  that  it  was  used 
to  purchase  the  property  claimed. 

Right  to  Follow  Trust  Property— Identity  of  Funds. 

4.  A  trust  fund  does  not  lose  its  identity,  though  it  may  change  in  semblance, 
and,  in  whatsoever  form  it  may  have  assumed,  the  trust  still  attaches,  whether 
it  remains  in  the  hands  of  the  original  trustee,  or  has  gone  into  other  hands, 
especially  If  the  other  has  taken  with  knowledge  of  the  trust  relation. 

Transactions  Between  Relatives— Burden  of  Proof. 

5.  Where  a  transaction  complained  of  as  creating  a  constructive  trust  Is  be- 
tween near  relatives.  It  will  be  viewed  with  distrust,  and,  the  attendant  facts  and 
means  of  disclosure  being  peculiarly  within  the  trustees'  knowledge,  they  are 
called  on,  when  a  prima  facie  case  Is  made  against  them,  to  show  the  entire  good 
faith  of  the  transaction,  and,  falling  in  this,  the  prima  facie  case  will  prevail. 

Evidence  of  Trusteeship. 

6.  The  evidence  is  satisfactory  here  of  a  trusteeship,  and  the  trustee  should  be 
required  to  account. 

Harmless  Omission  of  Evidence. 

7.  A  trusteeship  as  to  definite  property  having  been  established,  a  failure  to 
show  the  purchase  price  is  not  a  malerial  omission. 

Practice  as  to  Accountings. 

8.  In  a  suit  to  establish  a  constructive  trust  and  for  an  accounting.  It  is  proper 
to  reserve  the  matter  of  the  accounting  for  further  hearing  and  consideration 
after  decreeing  the  establishment  of  the  trust. 

Pleading  by  Exhibit— Practice*. 

9.  In  pleading  matter  Included  in  itemized  bills  or  schedules  attached  to  the 
pleading  there  should  bean  appropriate  allegation  Identifying  them  and  show- 
ing that  they  are  a  part  of  the  pleading. 

Pleading— Sufficiency  of  Denial. 

10.  A  denial  that  defendant  paid  the  sums  alleged  in  his  Itemized  account,  or 
any  part  thereof.  Is  suflflclent  to  put  the  items  of  such  account  in  issue. 

From  Multnomah :    Alfred  F.  Sears,  Jr.,  Judge. 

This  is  a  suit  hy  Louisa  Schwartz  and  her  unmarried 
sister,  Anna  Gerhardt,  against  their  father,  Martin  Ger- 
hardt and  his  present  wife,  to  declare  a  constructive  trust 
in  certain  specific  realty,  and  for  an  accounting  of  sundry 
funds.    The  plaintiffs,  Louisa  Schwartz  and  Anna  Ger- 

*NoTE.— See,  also,  AfcLeod  v.  lAoyd^  43  Or.  *J00.  Reporter. 
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hardt,  are  the  children  of  the  defendant  Martin  Gerhardt, 
and  the  stepdaughters  of  Frieda  Gerhardt,  his  wife.  They 
inherited  in  Germany,  from  Peter  Hahn  and  Susanna 
Hahn,  their  grandparents  on  their  mother's  side,  $1,725.12, 
which,  it  is  alleged,  came  into  the  possession  of  the  de- 
fendant Martin  Gerhardt;  it  being  further  alleged  that 
he  purchased  lots  13,  14, 15,  and  16,  block  1,  Lochinvar's 
Addition,  Multnomah  County,  Oregon,  known  as  the 
"Piedmont  Property,"  with  a  portion  of  such  funds,  and 
took  the  legal  title  thereto  in  the  name  of  his  wife,  with 
her  knowledge  of  the  conditions,  and  that  he  converted 
the  remainder  to  his  own  use  and  benefit.  A  decree  is 
demanded  that  the  real  property  described  be  held  in  trust 
for  plaintiffs,  together  with  an  accounting.  The  plaintiffs 
having  succeeded  in  the  circuit  court,  and  defendants  ap- 
peal. Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr,  Chas.  J.  Schnabel  and  Mr,  Daniel  R.  Murphy, 

For  respondents  there  was  a  brief  over  the  name  of  Gan- 
tenbien  &  Veazie,  with  an  oral  argument  by  Mr,  Arthur  L. 
Veazie. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
preceding  words,  delivered  the  opinion  of  the  court. 

1.  The  defendants,  at  the  threshold  of  the  controversy, 
challenge  the  jurisdiction  of  the  court  to  require  an  ac- 
counting, or  to  control  in  any  manner  Gerhardt's  disposi- 
tion of  the  funds,  which  it  is  insisted  that  he  holds  as  the 
father  and  natural  guardian  of  plaintiffs,  and  is  account- 
able only  to  the  court  in  Germany  that  gave  him  the  prop- 
erty for  administration  during  the  minority  of  the  plain- 
tiffs. Is  is  undoubtedly  a  well-established  principle  of  law 
that  a  trustee  appointed  by  a  foreign  court  is  amenable 
only  to  that  court,  and  the  fact  that  his  residence  is  in  an- 
other jurisdiction  will  not  confer  authority  there  to  control 
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the  administration  of  his  trust,  or  to  require  accountability 
for  the  trust  property.  The  rationale  of  this  doctrine  is 
that,  the  trust  relations  having  been  created  by  judicial 
decree  of  another  country,  the  trustee  is  accountable  only 
to  the  court  creating  the  trust.  He  becomes  the  instru- 
mentality of  the  court  for  the  administration  of  the  prop- 
erty intrusted  to  his  care  and  custody,  which  is  to  be 
considered  and  treated  as  in  custodia  legis;  and,  if  other 
jurisdictions  were  permitted  to  interfere  with  and  to  direct 
the  execution  of  the  trust,  it  would  lead  to  great  conflict  of 
authority  and  inextricable  confusion,  which  would  hinder 
rather  than  aid  in  the  rightful  administration  thereof: 
2  Beach,  Trusts  and  Trustees,  §  758;  Campbell  v.  Sheldon^ 
13  Pick.  8;  Jenkins  v.  Lester^  131  Mass.  355;  Curtis  v.  Smith, 
6  Blatchf.  537  (Fed.  Cas.  No.  3,505);  Woodruff  v.  Young, 
43  Mich.  548  (6  N.  W.  85);  Vaughan  v.  Northup,  40  U.  S. 
(15  Pet.)  1;  Peale  v.  PhippSy  55  U.  S.  (4  How.)  368. 

2.  Gerhardt,  however,  as  we  view  the  situation,  is  not  in 
a  position  to  invoke  the  rule.  The  complaint  states  that 
on  or  about  the  13th  day  of  January,  1898,  a  decree  was 
rendered  by  the  Second  Civil  Department  of  the  Grand 
Ducal  Circuit  Court  of  Mayence,  Germany — a  court  of  gen- 
eral jurisdiction,  having  jurisdiction  of  said  cause  and  par- 
ties— to  the  effect  that  the  said  delendant  Martin  Gerhardt, 
as  father  and  natural  guardian  of  the  plaintiffs  herein,  was 
entitled,  under  the  laws  of  Germany,  during  the  minority 
of  each  of  the  plaintiffs,  to  the  custody  and  control  of  her 
respective  share  of  the  said  inheritance,  the  extent  of  three- 
fourths  thereof,  and  that  by  such  decree  the  said  George 
Hahn  was  directed  to  pay  over  the  said  three-fourths  share 
of  the  said  inheritance  to  the  said  defendant  Martin  Ger- 
hardt accordingly.  This  averment  does  not  appear  to  have 
been  denied  by  the  answer,  but  it  is  alleged  that  a  part  of 
the  money  left  by  the  grandparents,  to  wit,  $1,145.49,  was 
by  said  court  of  Germany  decreed  to  be  paid  over  to  the 
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defendant  Martin  Gerhardt,  to  be  used  and  expended  by 
him  for  said  children  during  the  time  they  were  under 
the  age  of  21  years.  The  decree  referred  to  is,  in  part,  as 
follows : 

'*(!)  The  wills  of  Peter  Hahn  and  Susanna,  nee  Ham- 
bach,  his  wife,  of  Nierstein,  dated  November  7,  1889,  July 
31, 1891,  and  February  12, 1894,  are  hereby  declared  void 
in  so  far  as  they  deprive  the  plaintiff  of  the  administration 
and  of  the  [use  and  enjoyment]  usufruct  of  three-fourths 
of  the  inheritance  of  his  children. 

"(2)  It  is  further  found  that  the  plaintiff  is  entitled  to 
the  administration  and  [use  and  enjoyment]  usufruct  of 
these  three-fourths  until  the  children  have  completed  their 
eighteenth  year,  and  that  it  is  the  duty  of  George  Hahn, 
the  defendant,  to  surrender  the  plaintiff  three-fourths  of 
his  children's  property,  if  in  his  possession;  the  right  to 
ascertain  the  amount  in  detail  being  reserved." 

This  is  all  the  evidence  to  be  found  in  the  record  tending 
to  show  that  Gerhardt  is  a  trustee  of  plaintiffs  and  their 
property.  The  opinion  of  the  court  in  Germany  indicates 
that  the  father  is  not  only  entitled,  under  the  laws  of  that 
country,  to  the  right  of  administration  of  the  property  of 
his  minor  children  coming  to  them  by  inheritance,  but 
that  he  has  a  right  to  the  use  and  enjoyment,  or  the  usu- 
fruct, of  such  property  during  the  time  of  their  minority; 
the  term  **usufruct"  signifying  "the  right  of  enjoying  a 
thing,  the  property  of  which  is  vested  in  another,  and  to 
draw  from  the  same  all  the  profit,  utility,  and  advantage 
which  it  may  produce,  provided  it  be  without  altering  the 
substance  of  the  thing":  Bouvier,  Law  Diet.  Some  criti- 
cism as  to  the  correct  translation  of  the  term  in  German 
standing  for  "use  and  enjoyment,"  or  **usufruct"  is  made, 
but,  by  reading  the  court's  decree,  together  with  its  opinion 
in  the  decision  rendered,  we  are  convinced  that  the  father 
is  entitled  to  the  usufruct,  that  is,  the  profits  or  earnings  of 
his  children's  estate  during  their  minority,  and  not  to  the 
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corpus  thereof,  or  any  part  of  it.  While  Mr.  Gantenbein  was 
on  the  stand  as  a  witness  for  plaintiffs,  it  was  developed  on 
cross-examination  that  he  had  the  Codes  of  the  German 
Empire  of  1898,  consisting  of  ten  or  twelve  volumes,  in  his 
office,  in  the  City  of  Portland ;  that  he  had  never  looked 
into  them  to  ascertain  whether  a  bond  was  required  of  a 
guardian  where  there  was  a  fund  to  be  distributed,  but 
that  he  had  good  reason  to  believe,  from  a  letter  written 
by  a  judge  of  the  court  in  Germany,  that  such  a  bond  was 
required,  and  proffered  to  offer  the  letter  in  evidence  if 
defendants  desired,  but  it  was  not  offered.  When  asked 
to  produce  the  Codes,  the  witness  demanded  proper  notice 
to  do  so.  Here  the  case  rested,  without  a  production  of 
the  Codes,  or  their  being  introduced  in  evidence.  We 
have  therefore  the  simple  record,  showing  the  inheritance 
of  the  plaintiffs  in  Germany,  which  a  competent  court  of 
that  country  directed' to  be  surrendered  to  the  defendant 
Martin  Gerhardt,  their  father,  he  being  entitled  thereto 
under  the  laws  of  that  country  for  the  purpose  of  admin- 
istration, with  a  right  to  the  profits  or  earnings  arising 
therefrom  during  their  minority;  that  is,  until  they  arrive 
at  the  age  of  18  years.  The  findings  and  decree  of  the 
court  contain  no  order  or  direction  that  he  give  or  furnish 
any  bond  or  other  security  for  the  faithful  performance 
of  his  trust,  nor  do  they  require  that  he  account  to  the 
court  for  the  funds  thus  directed  to  be  delivered  or  sur- 
rendered to  him  ;  and  the  codes  and  laws  of  that  country 
regulating  the  manner  or  disposition  of  such  property  are 
not  before  us. 

Are  we  to  assume,  in  the  light  of  this  evidence,  that  the 
property  is  in  custodia  legia,  or  should  we  take  it  that  the 
order  of  the  German  court  introduced  made  a  final  dispo- 
sition thereof,  in  so  far  as  it  was  authorized  to  control  and 
direct  its  administration,  and  the  trustee's  accountability 
therefor  to  that  tribunal?    It  was  said  at  the  argument  that 
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this  court  would  presume  that  the  laws  of  Germany  in  re- 
spect to  the  guardianship  of  the  estates  of  minors  would 
be  the  same  as  our  own ;  therefore,  that  a  bond  was  re- 
quired of  the  guardian,  and  that  he  was  accuuntable  to 
the  court  appointing  him.  We  have  enough  before  us, 
however,  to  indicate  that  the  laws  there  in  the  respect 
mentioned  are  not  the  same  as  our  own,  and  hence  the 
presumption  cannot  hold  good.  The  father  there  is  enti- 
tled as  of  right  to  both  the  administration  and  the  profits 
or  earnings  of  the  property  during  the  minority  of  his 
children.  Not  so  here.  The  natural  guardian  has  the 
preference,  if  he  apply  for  it,  to  appointment  as  guardian 
of  the  minor's  estate,  but  has  no  right  whatever  to  the 

'  profits  arising  therefrom,  and  is  held  to  a  strict  account- 
ability to  the  county  court  or  the  ward  for  the  entire  prop- 
erty intrusted  to  him,  with  all  accumulations  of  profits 
and  earnings.  The  presumption  invoked  cannot,  there- 
fore, avail  the  defendants ;  and,  under  the  evidence,  we 
think  the  better  view  is  that  the  decree  of  the  German 
court  finally  disposed  of  the  fund  when  it  ordered  uncon- 
ditionally, as  it  did,  that  the  property  be  surrendered  to  the 
father.  When  he  took  possession,  it  ceased  to  be  in  cus- 
todia  legis,  and  he  only  became  accountable  to  the  plaintiffs 
for  the  faithful  execution  of  his  trust.  The  trust  was  there- 
fore subject  to  equitable  cognizance  in  this  jurisdiction. 
3.  This  brings  us  to  a  consideration  of  the  rightful  own- 

^ership  of  the  realty  in  controversy.  That  depends  upon 
whose  money  was  used  in  its  purchase.  Plaintiffs  say  it 
was  theirs,  and,  having  been  so  employed,  that  the  defend- 
ant Frieda  Gerhardt  holds  the  property  in  trust  for  them. 
This  is  denied  by  defendants,  who  allege  that  the  purchase 
was  made  wholly  and  entirely  with  the  means  of  Frieda 
Gerhardt,  and  that  she  is  the  real  owner.  The  plaintiffs 
have  the  burden  of  proof,  and,  inasmuch  as  they  are  de- 
pending upon  a  constructive  trust,  they  must  show  by 
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corpiL8  thereof,  or  any  part  of  it.  While  Mr  ^y  in  the  hands 
on  the  stand  as  a  witness  for  plaintiffs,)'  .se  the  realty,  or, 
cross-examination  that  he  had  the  C  lated  or  wrongfully 
Empire  of  1898,  consisting  of  ten  or  the  purchase  for  his 
office,  in  the  City  of  Portland ;  t^ 

into  them  to  ascertain  whethe'  /(uid  in  trust  does  not  lose 
guardian  where  there  was  ,.  change  in  semblance,  and, 
that  he  had  good  reason  t  ^le  assumed,  the  trust  attaches 
by  a  judge  of  the  court  J  i  in  the  hands  of  the  original 
required,  and  proffere"  ^^^  other  hands,  especially  if  the 
defendants  desired,  \:''jjotice  of  the  trust  relations.  When, 
to  produce  theCo^'  ,.  ^'^i,t  to  be  shown  that  trust  money  or 
to  do  so.  Here  ;/'^'';iiisapplied,  and  to  trace  or  impress  the 
the  Codes,  or  i/^rty  ^^  another  and  different  form,  the 
have  theref  :\l""^\gsO^  'aw  require  that  the  identity  be  estab- 
of  the  pip  '^//>^^^and  cogent  testimony  before  the  courts  will 
that  co»  /''V-!^*  the  property  of  the  cestui  que  trust,  and  that 
Martj  ''^;/yL  accounted  for  as  such  :  Siaemore  v.  Pelton,  17 
und        S^^f^i  Pac.  667);  Barger  v.  Barger,  30  Or.  268  (47 


/^.. 


is*  '  '^^^ 

f 


en 


i)f-  '%n  9^^^  cases  cited.    See,  also,  Myers  v.  Myers,  47 


f^'\  4S7  (35  S.  E.  868).    It  is  perhaps  putting  it  strongly 

'*'     th&^  *h®  proofs  should  be  convincing  beyond  a  rea- 

^  *bJe  doubt,  as  though  the  guilt  of  a  person  accused  of 

^^  j-jjje  was  in  the  balance ;  but  they  should  be  such  as 

^  satisfy  the  mind  fully  from  a  consideration  of  all  the 

jdeflce  of  the  misapplication  and  of  the  identity  of  the 

trtist  property  sought  to  be  established  in  its  transformed 

condition. 

5.  There  is  another  rule,  however,  equally  as  well  set- 
tled, and  of  peculiar  application  here,  which  must  be  ob- 
served in  the  course  of  the  investigation,  which  is  that, 
where  the  transaction  complained  of  as  creating  the  con- 
dition which  it  is  sought  to  rectify  is  between  near  rela- 
tives, it  will  be  viewed  with  distrust,  and,  the  attendant 
facts  and  circumstances  and  the  means  of  disclosure  and 


r^. 


\ 


<'/r' 


n 


^41  Schwartz  v.  Gbrhardt.  433 

s 

"Vaing  peculiarly  within  their  cognizance  and 

^  '   called  upon,  when  a  prima  facie  case  is 

%>  V  to  show  the  entire  good  faith  of  the 

.  they  fail  in  this  the  prima  facie  case 

i^  dy  V.  Kyle,  27  Or.  95  (39  Pac.  999);  Men- 

?r.  \         '^  oert,  36  Or.  375,  389  (52  Pac.  22,  59  Pac.  805); 

'^'t/^'^\  •  Wheeler,  40  Or.  198  (66  Pac.  812);  Qoodale  v. 

^f'^^  /,  41  Or.  190  (68  Pac.  753).    With  these  observa- 

j  5  as  to  the  rules  of  law  applicable,  we  will  turn  to  the 

vidence. 

6.  There  was  an  application  made  for  continuance  on 
behalf  of  the  plaintiffs  for  the  purpose  of  obtaining  evi- 
dence in  Germany,  to  show,  among  other  things,  the 
amount  that  Gerhardt  had  received  of  plaintiffs*  inherit- 
ance ;  but,  in  order  that  the  trial  might  proceed,  it  was 
admitted,  in  effect,  that  testimony  would  be  produced  tend- 
ing to  establish  the  allegations  of  the  plaintiffs  upon  the 
subject.  This  is  wholly  undisputed,  so  that  it  must  be 
taken  as  proved,  as  alleged,  that  Gerhardt  received  from 
Germany  $1,725.12. 

The  plaintiff  Louisa  Schwartz  was  born  in  Germany, 
and  Anna  Gerhardt  in  America.  When  they  were  yet 
quite  young,  the  defendant  Martin  Gerhardt  returned  with 
them  and  his  former  wife  to  Germany,  where,  his  wife 
having  soon  died,  he  placed  the  children  in  care  of  his 
mother,  and  returned  again  to  America.  A  few  weeks 
afterward  their  grandparents  on  their  mother^s  side,  Peter 
and  Susanna  Hahn,  took  them  into  their  custody,  and  kept 
them  as  long  as  they  lived ;  at  their  death  the  children 
being  given  in  charge  of  their  uncle  George  Hahn  and  an 
aunt.  Some  six  or  seven  years  after  coming  to  America 
the  second  time,  having  married  the  defendant  Frieda  in 
the  meantime,  Gerhardt  again  returned  to  Germany,  and 
was  appointed  guardian  of  the  persons  of  the  plaintiffs  by 
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a  decree  of  the  family  council,  bearing  date  May  15, 1895. 

He  almost  immediately  came  with  the  children  to  America. 
Peter  and  Susanna  Hahn  left  an  estate  to  plaintiffs  by  will, 
but  it  was  subsequently  decreed  in  a  suit  instituted  by  Ger- 
hardt  that  three-fourths  of  the  property,  notwithstanding, 
descended  to  plaintiffs  by  inheritance,  and  that  Gerhardt 
was  entitled,  by  reason  of  being  their  father,  to  its  admin- 
istration and  use  and  enjoyment,  or  the  issues  and  profits 
arising  therefrom.  The  decree  is  the  same  as  hereinbefore 
discussed,  and  bears  date  January  6,  1898. 

In  August,  1896,  the  defendant  Martin  Gerhardt  came 
with  his  family  from  St.  Paul,  Minnesota,  where  he  was  em- 
ployed as  a  mechanic  in  the  shops  of  the  Northern  Pacific 
Railroad  Company,  and  settled  in  Clark  County,  Washing- 
ton; purchasing  10  acres  of  land,  at  a  consideration  of  $100 
per  acre.  A  mortgage  was  executed  upon  this  place,  the 
amount  of  which  does  not  appear,  presumably  to  secure 
the  payment  of  a  part,  at  least,  of  the  purchase  price. 
Gerhardt  borrowed  $250  to  come  west  on.  Mrs.  Ger- 
hardt had  saved  up  of  her  own  earnings  prior  to  their 
marriage  $250,  but  that  appears  to  have  been  all  spent 
before  leaving  St.  Paul.  The  family  lived  scantily  on  the 
farm,  as  it  is  called,  and  the  parents  could  not  have  made 
more  than  a  bare  living  while  there.  Gerhardt  sold  the 
place  in  August,  1898,  to  his  brother-in-law,  Moore,  for 
$1,200,  and  soon  thereafter  went  to  Germany;  and  the 
family  moved  to  Portland,  and  stopped  at  the  Hotel  Rhein- 
pfalz.  He  returned  from  Germany  shortly  before  Christ- 
mas, and  in  a  few  days  the  family  moved  into  a  house  on 
Sacramento  Street,  where  they  lived  for  two  months,' when 
the  property  in  question  was  purchased,  and  the  family 
took  up  their  abode  there. 

Louisa  Schwartz  testifies  that  in  the  winter,  after  mov- 
ing on  the  farm  in  Clark  County,  Mrs.  Gerhardt  received 
$500,  which  she  inherited,  but  that  they  were  very  poor, 
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and  kept  using  from  it  until  it  was  all  expended ;  that 
the  $250  which  Gerhardt  borrowed  before  coming  west 
had  all  been  expended  ;  that  they  had  gotten  in  debt, 
and  the  money  last  received  was  all  paid  out  before 
spring ;  that,  w.hen  the  family  moved  to  Sacramento 
Street,  her  father  purchased  new  furniture,  at  an  expense 
of  from  $200  to  $250,  sufficient  to  furnish  the  house  com- 
comfortably  for  people  in  their  station  of  life;  that,  soon 
after  her  father's  return  from  Germany,  he  and  her  step- 
mother went  out  every  day  looking  for  a  home  to  buy, 
which  resulted  in  the  purchase  of  the  property  at  Pied- 
mont, and  at  the  same  time  he  bought  a  cow,  a  buggy, 
and  some  chickens;  that  when  her  father  left  for  Germany 
he  told  her  he  was  going  to  San  Francisco  to  seek  employ- 
ment, and  that  she  did  not  know  any  different  until  she 
overheard  her  mother  and  Mr.  Moore  talking  about  some 
money  matters,  and  about  him  being  in  Europe  trying  to 
get  the  money ;  that  while  he  was  away  her  stepmother 
constantly  told  her  that  her  father  was  in  San  Francisco ; 
that  she  overheard  the  stepmother  telling  her  sister  that, 
whenever  there  was  any  property  purchased  again,  it  would 
be  bought  in  her  name,  so  that  witness  and  her  sister  could 
not  touch  it;  that,  when  Gerhardt  arrived  home  from  Ger- 
man v,  he  took  witness  into  a  room  and  asked  her  if  she 
knew  where  he  had  been,  and  told  her  he  had  been  to 
Europe,  and  that  all  her  relations  were  dead,  and  that  it 
was  no  use  for  her  to  write  to  them,  for  that  reason,  and 
took  her  to  task  for  having  written  a  letter  that  he  wrong- 
fully accused  her  of  writing,  but  that  he  never  told  her 
anything  about  getting  the  money  in  Germany;  that  she 
had  a  conversation  witli  her  father  and  stepmother  shortly 
before  bringing  this  suit,  in  which  the  witness  mentioned 
the  monev  matter  to  them — that  she  would  see  about  the 
affair  as  soon  as  she  could — and  that  Gerhardt  made  reply 
that  he  did  not  marry  her  mother  for  nothing  (meaning 
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her  own  mother),  and  that  the  money  belonged  to  him, 
and  not  to  plaintiffs;  that  she  told  him  he  bought  the 
Piedmont  property  with  their  money,  and  gave  it  to  their 
stepmother,  which  he  denied,  and  that  she  has  never  seen 
her  father  since  to  speak  to  him  ;  that  witness'  stepmother 
told  her  immediately  after  they  moved  to  Piedmont  that 
her  father  had  paid  her  back  the  $750  of  hers  that  he  spent, 
and  that  she  was  going  to  put  it  in  the  bank,  and  would 
not  let  him  lay  another  hand  on  it. 

John  Fuog  testifies  that,  before  going  to  Germany,  Ger- 
hardt said  to  him,  *'I  got  some  business.  I  go  to  the  old 
country  ";  and  when  he  came  home  he  said,  *'  I  have  fixed 
that  all  right  in  the  old  country  ";  and  after  that  he  bought 
some  property,  and  said  to  witness,  "John,  I  have  bought 
a  nice  property.  You  come  and  see  me  when  you  get  time." 
This  is  all  the  evidence  of  much  importance  in  the  record 
bearing  upon  the  subject.  There  is  much  testimony  indi- 
cating that  the  plaintiffs  were  illy  treated  by  the  defend- 
ants, and  it  leaves  the  impression  that  the  parents  were 
unduly  severe  with  them,  and  that  they  discriminated 
against  them  in  favor  of  the  children  of  the  second  mar- 
riage, while  it  might  have  been,  on  the  other  hand,  that 
the  plaintiffs  were  at  times  undutiful.  The  only  value  to  be 
attributed  to  this  is  that  it  sheds  light  upon  the  transaction 
touching  the  trust  as  it  pertains  to  plaintiffs'  property. 

Now,  it  is  manifest  from  this  testimony  that  when  Ger- 
hardt came  West  with  his  family  from  Minnesota  he  had 
no  ready  means,  as  he  was  obliged  to  borrow  money  to 
make  the  journey  with.  He  went  in  debt  for  the  land  he 
purchased  in  Clark  County,  Washington,  to  what  extent  is 
not  known,  but  it  must  have  been  considerable.  In  the 
winter  after  their  arrival,  as  related  by  Louisa,  they  were 
indebted  to  such  an  extent  that,  when  Mrs.  Gerhardt  re- 
ceived the  $500  from  her  people,  it  was  soon  expended. 
They  lived  scantily  on  the  place  for  two  years  or  more. 
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In  August  after  the  decree  was  rendered  in  Germany,  giv- 
ing the  father  possession  of  plaintiffs'  inheritance,  the 
place  was  sold  at  a  profit  of  1200  above  the  purchase  price, 
there  still  being  a  mortgage  on  it,  which  was  paid  off  when 
the  purchaser  paid  for  the  land.  Gerhardt  went  very  soon 
to  Germanv,  and  returned  in  about  two  months,  or  shortlv 
before  Christmas.  It  was  but  a  little  later  that  he  pur- 
chased furniture  to  the  amount  of  $200  or  |250  with  which 
to  furnish  the  house  on  Sacramento  Street,  and  he  and  his 
wife  began  looking  for  property  to  buy  for  a  home,  result- 
ing in  about  two  months  in  the  purchase  of  the  property 
in  question.  At  the  same  time  a  purchase  was  made  of  a 
cow  and  buggy  and  some  chickens.  Gerhardt  attempted 
to  conceal  the  fact  of  his  going  to  Germany  from  the  plain- 
tiffs, and  his  wife  led  them  to  believe  that  he  had  gone  to 
San  Francisco  for  the  purpose  of  obtaining  work.  When 
he  returned,  he  told  Louisa  where  he  had  been,  but  he  up- 
braided and  punished  her  for  presuming  to  write  to  her 
people  in  Germany,  telling  her  at  the  same  time  it  was  of 
no  use  for  her  to  write  any  more,  as  her  relatives  were  all 
dead  :  but  he  never  disclosed  to  her  at  any  time  the  fact 
of  his  obtaining  their  money  in  Germany,  although  she 
was  then  in  her  sixteenth  year,  and  capable  of  knowing 
and  understanding  much  about  such  affairs,  and  fair  deal- 
ing would  suggest  that  she  should  have  been  fully  informed 
of  what  he  had  done  relative  to  their  property.  When, 
however,  he  was  reproached  about  the  money  matters  by 
Louisa,  he  replied  that  the  money  belonged  to  him — an 
idea  that  seems  to  have  taken  firm  hold  of  him,  as  his  ac- 
tions fully  indicate.  The  stepmother's  intentions  wore  dis- 
covered by  her  remark  to  her  sister — in  effect,  that  when 
any  property  was  bought  again,  it  should  be  in  her  name, 
so  that  the  older  children  would  not  be  able  to  obtain  it. 

There  is  enough  here  to  lead  one  irresistibly  to  the  con- 
clusion that  the   Piedmont  property  was  purchased  with 
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the  money  of  plaintiffs  that  the  father  obtained  in  Ger- 
many. To  say  the  least,  there  is  such  a  prima  facie  case 
as  to  require  defendants,  who  have  full  knowledge  of  all 
transactions  respecting  the  property,  to  show  the  true  state 
of  affairs,  and,  not  having  done  so,  they  must  be  held  to  full 
accountability.  Gerhardt  could  not  have  had  money  of  his 
own  with  which  to  make  these  purchases.  True,  he  niaj^ 
have  realized  something  from  the  farm  above  the  mort- 
gage, but  it  could  not  have  been  a  large  sum,  and  the  ex- 
penses of  the  family  had  to  be  met  in  the  meanwhile,  nor 
could  his  wife  have  had  any  money  with  which  to  have 
made  the  purchases,  for  we  find  that  he  paid  back  to  her, 
manifestly  out  of  plaintiffs'  funds,  the  $250  that  they  used 
of  her  earnings  in  Minnesota,  and  the  $500  that  she  re- 
ceived from  her  people  after  coming  to  Washington,  which 
was  expended  while  on  the  farm,  making  $750,  the  sum 
she  told  Louisa  that  she  had  put  in  the  bank,  and  that  her 
father  would  never  lay  hands  upon  again.  These  matters 
are  all  undenied,and  they  bear  heavily  against  the  father 
as  trustee,  who  is  held  to  an  open,  fair,  and  strict  account- 
ability of  his  trust,  and  unmistakably  implicate  the  step- 
mother in  his  efforts  to  misappropriate  the  inheritance  of 
the  plaintiffs. 

7.  There  was  an  omission  in  failing  to  show  the  amount 
of  the  purchase  price  of  the  realty,  but,  it  being  fully  ap- 
parent that  the  property  was  of  considerable  value,  and 
that  it  was  purchased  with  the  trust  funds  of  the  plaintiffs, 
the  defendant  Frieda  Gerhardt  must  be  held  to  hold  the 
same  as  trustee  constructively  for  them,  and  the  decree  of 
the  circuit  court  requiring  the  conveyance  to  plaintiffs 
was  properly  rendered. 

8.  The  circuit  court  reserved  the  matter  of  the  account- 
ing for  further  hearing  and  consideration.  This  was  reg- 
ular, under  the  practice:  Durkheivier  v.  Ileilner,  24  Or. 
270  (33  Pac.  401,  34  Pac.  475). 
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9.  In  the  itemized  account  of  expenditures  alleged  to 
have  been  made  for  the  benefit  of  plaintiffs  and  their  trust 
property,  appear  two  items — one  for  1678,  and  the  other 
for  $215 — which  defendants'  counsel  claim  were  admitted 
by  the  reply  by  failing  to  deny  them  in  proper  form.  The 
itemized  account  appears  to  have  been  annexed  to  the 
answer  and  marked  "Exhibit  A,"  but  there  is  no  direct 
allegation  making  it  a  part  thereof. 

10.  Moreover,  if  it  be  conceded  that  it  was  regularly 
made  a  part  of  such  answer,  there  is  a  denial  in  the  same 
connection  that  defendant  Martin  Gerhardt  paid  the  sums 
alleged  in  their  pretended  itemized  account.  Exhibit  A,  or 
any  part  thereof,  which  is  a  sufficient  denial,  under  the 
practice. 

The  decision  of  the  circuit  court  will  be  in  all  respects 
affirmed,  and  it  is  so.  ordered.  Affirmed. 


Decided  1  March,  rehearing  denied  18  April,  1904. 

PORTLAND  V,  TICK. 

[75  Pac.700J 

Lboislative  Journals— Statutes. 

1.  Courts  in  Oregon  will  not  question  the  enactment  of  an  enrolled  legislative 
bill,  properly  signed  and  filed,  except  to  ascertain  whether  the  records  of  the  legis- 
lative bodies  show  that  the  constitutional  requirements  have  not  been  fulfilled ; 
and  unless  it  affirmatively  appears  that  the  mandatory  provisions  of  the  consti- 
tution have  been  disregarded,  the  law  will  be  sustained. 

Judicial  Noticb  of  Municipal  Ordinances  and  Journals. 

2.  Municipal  courts,  and  the  circuit  courts  on  trials  de  novo  on  appeal  from 
them,  will  take  Judicial  notice  not  only  of  the  ordinances  of  a  city,  but  of  siicli        \ 
Journals  and  records  of  the  common  council  as  atfect  their  validity,  meaning,  and 
construction.  Just  as  state  courts  take  official  notice  of  the  public  statutes  of  the 
State  and  the  Journals  of  the  legislature. 

Proceedings  of  Common  Council— Showing  Irregularity. 

3.  To  Impeach  an  apparently  regular  municiiial  ordinance,  it  must  afflrtna. 
tively  appear  from  the  records  which  the  charter  requires  to  be  kept  (mere  silence     ^ 
of  the  record  not  being  sufficient)  that  the  charter  provisions  relative  to  t4ie  adop-     ^ 
tion  of  ordinances  have  not  been  complied  with. 

Method  of  Keeping  Minor  Records  not  Required  by  Charter. 

4.  Minor  records  of  a  municipal  council,  not  prescribed  by  the  charter,  but    ^ 
made  by  direction  of  that  body  for  Its  guidance,  may  be  kept  as  it  may  direct,  as, 
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for  example,  by  entering  the  votes  on  slips  and  pinning  them  to  the  ordinanoes, 
and  need  not  be  entered  in  the  Journal. 

Municipal  Power  Under  Charter  to  Suppress  Lotteries. 

5.  The  power  to  suppress  gaming  and  gambling  houses  is  broad  enough  to 
sustain  a  prohibition  against  keeping  any  place  for  the  purpose  of  selling  lottery 
tickets. 

Sufficiency  of  Penal  Ordinance— Lotteries. 

6.  A  penal  ordinance  is  sufficient  if  it  prohibits  certain  acts  and  Imposes  a  pen- 
alty for  commlUng  theui,  it  need  not  necessarily  declare  them  unlawful  in  terms. 

Ordinances— Necessity  of  Attesting. 

7.  The  signing  or  attesting  of  an  ordinance  by  the  city  auditor  is  not  essential 
to  it«  validity,  In  the  absence  of  a  charter  requirement. 

From  Multnomah:  Mklvin  C.  George,  Judge. 

Wing  H.  Yick  was  convicted  of  a  violation  of  an  ordi- 
nance of  the  City  of  Portland,  relating  to  lotteries,  and 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Cicero  M.  Idleman  and  Mr.  Almon  C.  Palmer. 

For  respondent  there  was  a  brief  over  the  names  of  Law- 
rence A.  McNary,  City  Attorney,  Joseph  J.  Fitzgeraldy  eiud 
John  P.  Cavanaugh,  with  an  oral  argument  by  Mr.  Fitzger- 
ald and  Mr.  Cavanaugh. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  defendant  was  convicted  in  the  Municipal  Court  of 
the  City  of  Portland  of  the  violation  of  Ordinance  No. 
11,336,  and  appealed  to  the  circuit  court,  wherein  he  was 
again  convicted,  and  now  appeals  to  this  court.  He  is 
charged  with  the  violation  of  section  2  of  the  ordinance, 
which  provides: 

**  No  person  or  persons  shall  within  the  corporate  limits 
of  the  City  of  Portland  set  up  or  keep,  either  as  owner, 
proprietor,  keeper,  manager,  or  emyloye,  with  or  without 
hire,  lessee  or  otherwise,  any  house,  shop  or  place  for  the 
purpose  of  selling  any  lottery  ticket,  certificate,  paper  or 
instrument,  purporting  or  representing,  or  understood  to 
be  or  to  represent,  any  ticket,  chance,  share  or  interest  in 
or  depending  upon  the  event  of  any  lottery." 

Section  6  provides  for  the  punishment  of  any  violation 
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of  the  ordinance  by  fine  or  imprisonment,  or  both.  When 
the  city  offered  evidence  at  the  trial  in  the  circuit  court 
it  was  met  with-the  objection  by  the  defendant  that  the 
ordinance  had  not  been  adopted  in  the  manner  provided 
by  charter  and  the  rules  governing  the  common  council, 
and  was  therefore  void  and  inoperative.  None  of  the 
records  of  the  common  council  relative  to  the  adoption  of 
the  ordinance  were  introduced  in  evidence,  but  the  court 
was  asked  to  take  judicial  knowledge  thereof,  and  thereby 
determine  the  validity  of  its  adoption.  Under  section  27  of 
the  city  charter  of  1898  (Laws  1898,  pp.  101, 108),  the  com- 
mon council  was  authorized  to  adopt  rules  for  the  govern- 
ment of  its  members  and  its  proceedings.  It  was  required, 
however,  to  keep  a  journal  of  its  proceedings,  and  upon 
the  call  of  any  two  of  its  members  to  cause  the  yeas  and 
nays  to  be  taken  and  entered  in  the  journal  upon  any 
question  before  it.  In  pursuance  of  this  charter  regulation, 
the  following  among  other  rules  were  adopted,  viz: 

**  Rule  26.  No  standing  rule  as  provided  by  this  ordi- 
nance shall  be  rescinded  or  suspended,  excjeptby  vote  of 
two-thirds  of  all  the  members  present,  and  the  ayes  and 
nays  shall  be  recorded  oh  any  motion  to  suspend^  a  rule. 

'*Rule  27.  Every  ordinance  shall  receive  three  readings 
previous  to  its  being  passed,  but  shall  not  be  read  more 
than  twice  at  any  one  meeting.  ♦  »." 

The  journal  shows  that  the  ordinance  was  read  the  first 
time  and  second  time  by  title,  and,  on  motion  of  Council- 
man Harris,  duly  seconded  and  carried,  Rule  27  was  sus- 
pended, the  ordinance  read  a  third  time  by  title,  placed 
upon  its  final  passage,  and  passed  by  11  yeas,  giving  the 
names  of  the  councilmen  voting  yea.  The  ordinance  has 
this  attestation  at  the  bottom  : 

"Passed  the  Council,  March  21,  1900. 

A.  N.  Gambell,  Auditor. 
"Approved,  March  22, 1900. 

W.  A.  Storey,  Mayor.'* 
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On  the  back  there  are  attached  two  slips,  each  contain- 
ing the  names  of  the  councihnen^with  the  words,  "Yeas," 
"Nays,"  at  the  top  in  separate  columns.  One  of  them  bears 
at  the  top  the  notation  in  pencil,  "Suspension  Rule  27,"  and 
opposite  each  name  in  the  column  headed  "Yeas"  a  perpen- 
dicular pencil  mark.  The  other  bears  at  the  top  the  word 
"  Passage,"  with  a  like  mark  opposite  each  name  in  the 
column  headed  "Yeas,"  thus  indicating  that  Rule  27  was 
suspended  by  a  unanimous  vote,  and  the  ordinance  passed 
by  a  like  vote,  the  latter  showing  the  vote  to  be  the  same 
as  recorded  in  the  journal. 

1.  Preliminarily,  it  is  urged  that  the  courts  will  not  take 
judicial  knowledge  of  the  acts  of  the  common  council 
leading  to  the  adoption  of  an  ordinance,  but  only  of  the 
text  or  provisions  of  the  ordinance.  It  will  be  noted  that 
the  charter  regulations  relating  to  the  keeping  of  a  journal 
by  the  common  council  are  almost  identical  with  the  re- 
quirements of  the  state  constitution  for  the  government  of 
each  house  of  the  legislative  assembly.  This  court  said 
in  State  v.  Rogers,  22  Or.  348,  364  (30  Pac.  74),  Mr.  Justice 
Bean  announcing  the  opinion:  '*In  Currie  v.  Southern 
Pac.  Co.  21  Or.  566  (28  Pac.  884),  we  held  that  the  court 
will  take  judicial  knowledge  of  the  journals  of  the  legisla- 
ture for  the  purpose  of  impeaching  the  validity  of  the  en- 
rolled act  on  file  with  the  Secretary  of  State ;  and  when 
from  such  journals  it  affirmatively  appears  that  the  bill 
as  filed  in  the  Secretarv  of  Staters  office  did  not  in  fact 
pass  the  legislature,  the  courts  will  refuse  to  recognize  it 
as  a  valid  law ;  but  every  reasonable  presumption  is  to  be 
made  in  favor  of  the  legislative  proceedings;  and  when 
the  constitution  does  not  require  certain  proceedings  to 
be  entered  in  the  journal,  the  absence  of  such  a  record 
will  not  invalidate  a  law.  It  will  not  be  presumed,  from 
the  mere  silence  of  the  journal,  that  either  house  has  ex- 
ceeded its  authority  or  disregarded  constitutional  require- 
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ments  in  the  passage  of  legislative  acts."  The  bill  which 
was  the  subject  of  controversy  in  that  case  passed  the 
house  and  was  amended  in  the  senate.  When  returned 
to  the  house  that  body  concurred  in  the  amendments. 
This  was  shown  by  the  journal,  but  it  did  not  show  that 
the  bill  as  amended  was  read  section  by  section  on  the 
final  passage,  nor  that  the  vote  was  taken  by  yeas  and  nays, 
as  required  by  article  IV,  §  19,  of  the  constitution.  Con- 
ceding that  the  yeas  and  nays  should  have  been  thus  taken 
in  that  instance,  the  court  further  say :  "  We  must  assume, 
in  the  absence  of  a  showing  to  the  contrary,  that  the  con- 
stitutional requirements  were  observed,  and  hold  that  the 
act  under  consideration  was  constitutionally  passed."  In 
the  Currie  Case,  alluded  to  in  the  opinion  of  the  court  in 
State  V.  Rogers,  22  Or.  348  (30  Pac.  74),  the  bill  went  to  the 
senate  after  passing  the  house,  and  the  journal  shows  that 
it  was  put  upon  its  final  passage,  when  it  received  13  yeas 
and  11  nays.  There  were  five  absent  and  one  senator  was 
excused;  "so,"  continues  the  record,  "the  bill  failed  to 
pass."  There  was  an  affirmative  showing  that  the  bill 
failed  to  pass,  and  the  court  took  judicial  cognizance  of 
the  record  in  the  journal,  and  declared  the  act  inoperative. 
The  same  principle  was  announced  in  McKinnon  v.  Cot- 
nei\  30  Or.  588,  591  (49  Pac.  950).  The  bill  in  that  instance 
passed  the  house,  went  to  the  senate,  and  was  amended  by 
the  addition  of  section  8,  being  an  emergency  clause,  and 
passed,  when  it  was  returned  to  the  house  and  the  amend- 
ment concurred  in.  This  is  all  shown  by  the  journals  of 
the  two  houses,  but  no  other  reference  is  made  therein  to 
the  bill,  except  to  show  that  it  was  duly  signed  by  the  pre- 
siding officers.  The  enrolled  act  so  signed  was  approved 
by  the  Governor,  filed  in  the  office  of  the  Secretary  of  State, 
and  published  among  the  general  laws,  but  it  did  not  con- 
tain section  8,  and  the  act  was  held  valid  because  it  no- 
where appeared  in  the  journals  that  the  act  did  not  pass 
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in  the  form  actually  signed  by  the  presiding  officers  and 
as  found  on  file  in  the  office  of  the  Secretary  of  State.  In 
all  these  cases,  if  we  are  rightly  informed,  the  court  took 
judicial  knowledge  of  the  state  of  the  record  as  shown  by 
the  journals  in  the  two  houses,  without  the  necessity  of 
their  introduction  in  evidence.  Indeed,  the  general  rule 
seems  to  be  that  courts  will  take  judicial  notice  of  the  con- 
tents of  the  journals  and  other  records  of  legislative  bodies, 
required  to  be  kept  by  the  fundamental  law,  which  may 
in  any  manner  affect  the  validity  or  the  meaning  and 
proper  construction  of  an  act.  But  further  than  this  they 
will  not  go,  and  they  will  not  take  judicial  cognizance  of 
any  fact  that  is  without  legal  potency  to  affect  the  validity 
of  the  act  or  to  explain  its  meaning  or  construction:  17  Am. 
&  Eng.  Enc.  Law,  (2  ed.)  928,  929;  Division  of  Howard 
County,  15  Kan.  194;.  People  v.  Mahaney,  13  Mich.  481; 
Green  v.  Weller,  32  Miss.  630 ;  Somers  v.  State,  3  S.  D.  321 
(58  N.  W.  804);  Ritchie  v.  Richards,  14  Utah  345  (47  Pac. 
670);  McDonald  v.  State,  80  Wis.  407  (50  N.  W.  185). 
Under  the  doctrine  of  this  court  it  will  not  look  behind 
the  enrolled  bill  having  the  signatures  of  the  presiding 
officers  of  the  two  houses  and  filed  in  the  office  of  the  Sec- 
retary of  State,  except  to  determine  whether  it  appears 
affirmatively  from  the  records  of  those  bodies  that  the 
mandatory  provisions  of  the  constitution  have  not  been 
observed  in  the  enactment;  and,  unless  it  does  so  appear, 
the  law  will  not  be  declared  invalid.  Mere  silence  of  the 
journals  as  to  such  a  requirement  will  not  suffice  to  over- 
throw it,  unless  it  might  be  in  a  case  where  the  constitu- 
tion requires  an  entry  in  the  journal,  as  the  presumption 
will  then  obtain  that  the  legislature  proceeded  regularly 
and  properly.  Such  being  the  ascertained  rule  and  doc- 
trine, the  further  solution  of  the  present  problem  is  not 
difficult. 

2.  The  municipal  courts  will  take  judicial  notice  of  the 
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'  pf  the  municipality  and  of  such  journals  and 

\  law-making  body  as  affect  their  validity, 

'^  instruction  in  like  manner  and  for  like 

i^rts  of  the  State  take  judicial  cognizance 
ciutes  of  the  State,  and,  in  the  event  of  an 
<-,        -fr-  .  circuit  court,  although  by  the  rules  of  law 

V    <i  .^  to  be  tried  de  novo,  the  circuit  court  will  take 

<i,  dicial  notice  of  such  ordinances  as  the  municipal 

V'  ts.    We  are  not  saying  that  it  will  not  do  so  upon  any 

aier  principle,  but  it  will  upon  this,  which  suffices  for  the 
determination  of  the  present  controversy :  Ciixf  of  Solomon 
\.  Hughes,  24  Kan.  211;  Downing  v.  City  of  Miltonvale, 
36  Kan.  740  (14  Pac.  281);  State  Jor  use  v.  Leiber,  11  Iowa, 
407;  Town  of  Laporte  City  v.  Goodfellow,  47  Iowa,  572 ; 
Town  of  Moundsville  v.  Velton^  35  W.  Va.  217(13  S.  E.  373). 
3.  The  charter  as  to  the  common  council  stands  in  the 
same  relation  that  the  constitution  does  to  the  two  houses 
of  the  legislative  assembly,  and,  if  the  ordinance  in  ques- 
tion is  to  be  impeached  or  overthrown,  it  must  appear 
affirmatively  from  the  journal  of  the  common  council  that 
the  mandatory  provisions  of  the  fundamental  law  relative 
to  the  passage  of  the  ordinance  have  not  been  observed. 
The  courts  will  not  look  into  minor  records  that  the  coun- 
cil may  require  to  be  kept  to  determine  whether  the  rules 
which  it  has  adopted  for  the  orderly  dispatch  of  the  busi- 
ness before  it  have  been  complied  with,  and  whenever  it  is 
not  affirmatively  shown  by  the  journal  (mere  silence  of  the 
record  not  amounting  to  such  a  showing)  that  the  charter 
provisions  relative  to  the  adoption  of  the  ordinance  have 
not  been  complied  with,  the  ordinance  in  controversy  must 
be  deemed  to  have  been  regularly  adopted.  Now,  the  ordi- 
nance under  consideration  appears  affirmatively  from  the 
journal  to  have  received  a  majority  vote  of  all  the  members 
of  the  common  council.  This  was  sufficient  to  indicate  its 
adoption  :  Laws  1898,  pp.  101,  109,  §  30. 
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4.  The  record  as  to  the  suspension  of  the  rules  is  not 
required  by  the  charter  to  be  kept  in  the  journal,  and,  if  it 
were  at  all  material  to  the  present  controversy,  the  record 
of  the  yeas  and  nays  on  the  suspension  of  the  rules  kept 
by  the  common  council  upon  slips  attached  to  the  ordi- 
nance is  amply  sufficient  to  show  a  compliance  with  the 
rules.  It  was  the  method  employed  by  the  common  coun- 
cil for  keeping  the  record,  and,  being  by  it  deemed  suffi- 
cient for  the  purpose,  the  courts  will  not  intervene  to  hold 
it  void. 

5.  It  is  next  contended  that  the  common  council  was  not 
empowered  to  adopt  the  ordinance.  The  delegated  power 
is  "to  prevent  and  suppress  gaming  and  gambling  houses, 
or  places  where  any  game  in  which  chance  predominates 
is  played  for  anything  of  value."  This  is  unquestionably 
broad  enough  to  authorize  the  common  council  to  "prevent 
the  setting  up  or  keeping  of  any  house  or  place  for  the 
purpose  of  selling  lottery  tickets  or  certificates  depending 
upon  the  event  of  a  lottery,  which  is  essentially  the  pur- 
pose of  section  2  of  the  ordinance  in  question.  The  setting 
up  or  keeping  of  such  a  house  is  in  itself  an  overt  act,  and 
constitutes  the  offense,  the  object  of  the  charter  being  to 
prevent  and  suppress  gambling  houses.  Lottery,  it  has 
been  held,  is  a  gaming  device  (Ex  parte  Kameta^  36  Or. 
251,  60  Pac.  394,  78  Am.  St.  Rep.  775),  and  the  keeping 
of  a  house  for  the  purpose  of  selling  lottery  tickets  is  as 
much  within  the  spirit  and  intendment  of  the  charter  as 
if  it  was  kept  for  any  other  kind  of  gambling. 

6.  Another  objection  urged  to  the  ordinance  is  that  the 
acts  prohibited  thereby  are  not  declared  to  be  crimes  or 
misdemeanors,  or  even  to  be  unlawful.  A  penalty,  how- 
ever, is  prescribed  for  their  violation,  and  this  is  all  that 
is  necessary  to  notify  persons  of  the  unlawful  character  of 
the  offense. 

7.  The  next  and  last  objection  preferred  is  that  the  audi- 
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tor  did  not  attest  the  ordinance  as  "Auditor  of  the  City  of 
Portland,"  as  he  is  styled  in  the  charter:  Laws  1898,  pp.  101, 
119,  §  46.  Manifestly,  the  answer  to  this  is  that  neither  the 
signing  nor  the  attestation  of  the  ordinance  by  the  audi- 
tor is  essential  to  its  validity  under  the  charter.  It  might 
be,  and  no  doubt  is,  convenient,  and  perhaps  essential,  to 
identify  the  ordinance  in  its  transmission  to  the  mayor 
and  return  to  the  council  body  that  he  attest  it,  or  place 
upon  it  his  file  mark ;  but  we  are  not  aware  that  any  such 
formality  is  required  in  order  to  complete  its  perfect  enact- 
ment, so  as  to  give  it  the  force  of  law. 

These  considerations  affirm  the  judgment  of  the  trial 
court,  and  such  will  be  the  order  of  this  court. 

Affirmed. 


Decided  14  March,  rehearing  denied  18  June,  1901. 

STBINGHAM   t.  MUTTJAL  INS.  CO. 

[75  Pac.822.] 

Life  Insurance— Dkli very  and  Acceptance  of  Policy. 

1.  A  contract  of  lite  insurance  Is  not  consummated  until  the  policy  Is  delivered 
and  accepted,  or  those  conditions  waived. 

Life  Insurance— Meaning  of  Word  "Issued"  in  Application. 

2.  Where  an  applicant  for  a  life  insurance  policy  stated  In  writing  that  the 
answers  to  certain  questions  contained  in  bis  application  were  warranted  true, 
that  he  would  accept  the  policy,  that  it  should  not  take  effect  until  the  first  pre- 
mium should  have  been  paid  during  his  continuance  in  good  health,  and  the 
policy  have  been  signed  and  "issued,"  and  gave  his  note  for  the  first  premium, 
taking  a  receipt  therefor  which  recited  that  if  the  note  should  be  paid  when  due 
it  would  be  in  fUll  for  the  first  premium,  provided  a  policy  should  be  "issue<l"  on 
the  said  application,  the  term  "Issued"  meant  the  signing  and  execution  of  the 
policy  by  the  officers  of  the  company,  and  did  not  include  delivery. 

CoNSTRUcmoN  of  Doubtful  Terms. 

3.  Where  an  application  for  Insurance  is  susceptible  of  two  constructions,  it 
should  be  construed  most  strongly  against  the  company. 

Note  as  Payment  of  an  Obligation. 

4.  Acceptance  of  a  promissory  note  is  not  a  discharge  of  the  debt  thereby  repre- 
sented unless  the  parties  so  agree. 

Waiver  of  Payment  of  Premium  by  Accepting  Note. 

5.  Acceptance  of  the  note  of  an  applicant  for  insurance  with  the  application, 
and  the  subsequent  preparation  of  the  policy  after  the  applicant  has  become  sick, 
but  without  knowledge  of  that  fact,  does  not  constitue  a  waiver  of  the  condition 
that  the  first  premium  must  be  paid  during  the  continuance  in  good  health  of  the 
applicant. 
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Paying  Pbemium  After  Applicant's  Death. 

6.  Where  a  policy  of  life  insurance  is  fully  signed  but  not  delivered  before  the 
applicant's  death,  the  subsequent  payment  of  the  preiniuin,  without  knowledge 
of  the  death  by  the  company,  does  not  affect  the  rights  of  the  parties,  for  they 
became  flxed  by  the  death. 

From  Multnomah  :    John  B.  Cleland,  Judge. 

Action  by  Maud  Marie  Stringham  against  the  Mutual 
Life  Insurance  Company  of  New  York.  The  complaint 
herein  states,  in  purport,  that  on  July  17,  1901,  Leroy 
Stringham  made  application  to  the  defendant  at  Portland, 
Oregon,  for  a  policy  of  insurance  upon  his  life  in  the  sura 
of  $1,000,  payable  in  the  event  of  his  death  to  his  wife,  the 
plaintiff ;  that  the  application  was  accepted  by  the  defend- 
ant, and  the  first  annual  premium  therefor,  of  about  130, 
was  paid  to  and  accepted  by  it,  whereby  the  defendant 
contracted  and  agreed  to  insure  and  did  insure  the  life  of 
Stringham  for  the  term  of  one  year  from  July  17th,  and 
agreed  to  pay  to  the  plaintiff,  in  the  event  of  his  death 
within  the  year,  the  said  sum  of  $1,000;  that  Stringham 
died  on  July  28th,  before  the  policy  was  delivered  to  him, 
but  while  the  contract  of  insurance  was  in  full  force  and 
effect,  as  alleged. 

The  answer  admits  the  making  of  the  application  and 
the  death  of  Stringham,  but  specifically  controverts  the 
other  allegations  of  the  complaint.  For  a  further  answer 
defendant  alleges,  in  substance :  That  on  the  day  named 
Stringham  made  and  signed  a  certain  application  to  the 
defendant  for  a  policy  of  insurance  upon  his  life  for  $1,000, 
payable  in  the  event  of  his  death  to  his  wife,  setting  out 
the  same  by  copy ;  that  he  gave  the  application  to  one 
W.  A.  Cummins,  a  soliciting  agent  engaged  in  the  business 
of  soliciting  life  insurance,  to  be  forwarded  through  Sher- 
wood Gillespy,  the  general  agent  of  the  defendant  for  the 
states  of  Oregon  and  Washington,  whose  office  was  and  is 
at  Seattle,  Washington,  to  defendant,  at  its  office  at  New 
York  City ;  that  at  the  same  time  Stringham  signed  and 
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gave  to  said  Cummins  his  promissory  note,  made  payable 
to  and  indorsed  by  himself,  for  the  sum  of  $29.22,  payable 
60  days  after  date,  and  received  from  Cummins  a  receipt, 
of  which  the  following  is  a  copy: 

"Amount,  $29.22.  Insurance,  $1,000. 

Portland,  Oregon,  July  17,  1901. 
Received  from  Leroy  L.  Stringham  his  note,  due  sixty 
days  from  date,  which  if  paid  when  due  will  be  in  full  for 
the  first  annual  premium  for  a  policy  of  insurance  for 
$1,000  on  the  life  of  himself  on  L.  20-20  plan,  provided  a 
policy  is  issued  on  his  application  made  this  day.  If  policy 
is  not  issued,  above  described  note  to  be  returned  to  said 
Leroy  L.  Stringham.  W.  A.  Cummins. *' 

Defendant  further  alleges  that  said  application  was  for- 
warded through  its  agent  at  Seattle,  Washington,  to  the 
defendant,  and  received  at  New  York  City  on  July  25, 1901, 
and  approved  by  it  on  July  27th,  without  knowledge  of 
the  illness  of  Stringham,  he  having  been  stricken  with 
pneumonia  on  the  24th  ;  whereupon  it  caused  to  be  made 
out  and  signed  by  its  secretary  a  policy  of  insurance  upon 
the  life  of  Stringham  agreeable  to  the  application,  and 
mailed  the  same  to  its  agent  at  Seattle,  to  be  by  said  agent 
issued  to  Stringham  upon  the  payment  of  the  first  annual 
premium,  provided  Stringham  was  at  the  time  the  said 
policy  should  be  issued  in  the  same  condition  of  good 
health  as  at  the  date  of  the  application ;  that  the  policy 
was  received  by  Gillespy  at  Seattle  on  the  2d  of  August, 
1901,  and  by  him  forwarded  to  C.  H.  Waterman,  the  com- 
pany's agent  at  Portland,  Oregon,  to  be  issued  to  String- 
ham upon  payment  by  him  of  the  first  annual  premium; 
that  the  policy  was  received  by  Waterman  on  the  5th  of 
August,  but  he,  having  learned  of  the  death  of  Stringham, 
refused  to  issue  such  policy,  but  returned  it  to  the  com- 
pany at  New  York  City  ;  that  on  July  30th,  two  days  after 
the  death  of  Stringham,  the  same  being  unknown  to  Water- 
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man,  one  W.  P.  Dillon,  claiming  to  act  on  behalf  of 
Stringham,  but  without  authority,  being  at  the  same  time 
cognizant  of  his  sickness  and  death,  paid  to  Waterman  the 
sum  of  $29.22,  to  be  applied  in  payment  of  the  note  exe- 
cuted by  Stringham  and  delivered  to  Cummins,  and  the 
same  was  accordingly  received  by  Waterman,  and  subse- 
quently, on  learning  of  the  death  of  Stringham,  he  repaid 
it  to  Dillon. 

The  reply  admits  the  making  of  the  application,  the 
giving  of  the  note,  and  the  execution  of  the  receipt  by 
Cummins,  its  delivery  to  Stringham,  the  forwarding  of  the 
application  to  the  company  at  New  York,  its  approval  by 
the  company,  the  making  out  and  signing  of  the  policy  of 
insurance  by  defendant's  secretary  agreeable  to  the  appli- 
cation, the  mailing  of  the  policy  to  Gillespy,  its  receipt  in 
Portland  by  Waterman,  the  payment  of  the  premium  by 
Dillon  to  Waterman  and  its  subsequent  return  to  Dillon, 
practically  as  alleged  in  the  answer,  but  it  denies  that 
Stringham  became  ill  on  the  24th  of  July,  or  that  said 
policy  was  mailed  to  Gillespy  to  be  by  him  issued  to  String- 
ham upon  the  payment  of  the  first  annual  premium  pro- 
viding Stringham  was  at  the  time  in  good  condition  of 
health,  or  that  it  w^as  forwarded  to  Waterman  at  Portland, 
Oregon,  to  be  by  him  issued  upon  such  payment  of  pre- 
mium. For  a  further  reply  plaintiff  alleges  that  at  the 
time  of  making  the  application  it  was  agreed  between  the 
defendant  and  Stringham  that  the  insurance  on  his  life 
should  not  take  effect  until  the  first  premium  should  have 
been  paid  during  his  continuance  in  good  health  and  the 
policy  should  have  been  signed  by  the  secretary  of  the 
company  and  issued,  and  that  Stringham  paid  to  it  the  said 
first  premium  of  $29.22,  in  accordance  with  the  said  agree- 
ment, while  he  was  in  good  health ;  that  at  the  time  of 
making  said  application  the  payment  of  such  premium  in 
money  was  not  required  by  the  company,  and  the  defend- 
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ant  agreed  to  and  did  accept  Stringham's  note  for  the 
same,  being  the  note  set  out  in  the  answer,  in  full  payment 
and  settlement  thereof;  that  thereafter,  on  receipt  of  the 
application  at  New  York  City,  the  defendant  caused  the 
policy  to  be  made  out,  signed  by  the  secretary,  and  issued 
as  agreed  upon ;  that  said  policy  was  mailed  to  the  agent 
of  the  defendant  in  Portland  for  delivery  to  Stringham, 
but  that  before  delivery  could  be  had  Stringham  died, 
which  was  after  the  premium  had  been  paid  during  the 
good  health  of  Stringham,  and  that  at  the  time  of  the  death 
of  Stringham  the  policy  of  insurance  was  in  full  force  and 
effect.  Upon  this  state  of  the  record  the  defendant  moved 
the  court  for  a  judgment  upon  the  pleadings,  and  that  the 
cause  be  dismissed,  at  the  cost  of  plaintiff,  which  was  over- 
ruled. The  parties  then  proceeded  to  trial,  and  the  plain- 
tiff rested  after  having  offered  evidence  tending  to  show 
that  Waterman  was  the  resident  agent  of  the  defendant  for 
Oregon,  and  kept  an  office  in  Portland  ;  that  plaintiff  made 
application  to  the  company  for  payment  of  her  claim,  the 
receipt  of  which  was  acknowledged  by  it,  and  payment 
declined,  on  the  ground  that  the  alleged  policy  had  not 
been  issued  during  the  applicant's  continuance  in  good 
health,  and  the  stipulation  of  the  parties  that  Stringham 
became  ill  with  pneumonia  on  the  24th  of  July,  1901,  that 
a  physician  was  called  on  that  day,  and  that  he  died  on 
the  28th  of  July.  The  defendant  thereupon  moved  for  a 
judgment  of  nonsuit  against  the  plaintiff.  The  motion 
being  denied,  it  was  further  stipulated  that  the  defendant 
was  not  notified  of  the  change  in  Stringham 's  condition 
of  health  until  after  his  death,  and,  both  parties  having 
rested,  the  court  instructed  the  jury  to  return  a  verdict  for 
plaintiff  as  demanded,  and,  judgment  having  been  entered 
accordingly,  the  defendant  appeals.  Among  the  errors 
assigned  are  (1)  the  overruling  of  defendant's  motion  for 
judgment  on  the  pleadings,  (2)  the  overruling  of  its  mo- 
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tion  for  judgment  of  nonsuit,  and  (3)  the  direction  of  a 
verdict  for  plaintiff  as  demanded  in  the  complaint. 

Kbversed. 

For  appellant  there  was  aro  oral  argument  by  Mr.  Ossian 
Franklin  Paxlon^  with  a  brief  over  the  names  of  Siruve^ 
Hughes  &  McMicken^  and  Pazton,  Beach  &  Simony  to  this 
effect : 

I.  The  agreement  that  the  insurance  should  not  take 
effect  until  the  first  premium  should  have  been  paid  during 
Stringham 's  continuance  in  good  health,  and  the  policy 
should  have  been  signed  by  the  secretary  of  the  company 
and  issued,  is  valid  and  binding :  Giddinga  v.  Northwestern 
Mut.  L.  Ins.  Co.  102  U.  S.  108 ;  Ray  v.  Security  T.  &  L. 
Ins.  Co.  126  N.  C.  166  (35  S.  E.  246);  McCully's  Admr.  v. 
Phcenix  Mut.  L.  Ins.  Co.  18  W.  Va.  782;  Thompson  v.  Trav- 
elers' Ins.  Co.  11  N.  D.  274  (91  N.  W.  75);  Ormond  v.  Fi- 
delity L.  Assoc.  96  N.  C.  158  (1  S.  E.  796);  Rees  v.  Fidelity 
Mut.  L.  Assoc.  Ill  Ga.  482  (36  S.  E.  637);  Kohen  v.  Mutual 
R.  F.  L.  Assoc.  28  Fed.  705 ;  Misselhorn  v.  Mutual  R.  F,  L. 
Assoc.  30  Fed.  545;  Paine  v.  Pacific  Mut.  L.  Ins.  Co.  51  Fed. 

689-693;  McMaster  v.  New  York  L.  Ins.  Co.  99  Fed.  856- 

866. 

II.  The  policy  applied  for  by  Stringham  was  never 
'^issued  '*;  it  was  signed,  but  not  delivered :  Sisk  v.  Citizens' 
Ins.  Co.  16  Ind.  App.  565  (45  N.  E.  804);  State  v.  Pierce, 
52  Kan.  521-528  (35  Pac.  19);  Burton  v.  Deleplain,  25  Mo. 
App.  55-59;  Folks  v.  Yost,  54  Mo.  App.  54-59 ;  Wray  v. 
Tuskegee  Ins.  Co.  34  Ala.  58-64;  Maggett  v.  Roberts^  112 
N.  C.  71  (16  S.  E.  919);  Pease  v.  Ritchie,  132  III.  638-645 
(24  N.  E.  433,  8  L.  R.  A.  566);  Van  Hoesen  v.  Holley, 
9  Wend.  209;  Ross  v.  Luther,  4  Cow.  158  (15  Am.  Dec. 
341);  Visscher  v.  Gansevoort,  18  Johns.  496;  1  Rap.  &  L.'s 
Law  Diet.  683. 

III.  The  taking  of  the  note  of  Stringham  by  the  solicitor 
who  obtained  the  application  was  not  a  payment  of  the 
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premium  to  the  company,  and  was  not  even  a  payment  to 
the  solicitor.  The  receipt  of  a  note,  either  for  a  precedent 
or  contemporaneous  debt,  is  not  presumed  to  be  a  pay- 
ment of  the  debt :  Gardner  v.  Oorham,  1  Doug.  (Mich.) 
507;  Black  v.  Sippy,  15  Or.  574  (16  Pac.  418);  Johnston  v. 
Barrills,  27  Or.  251  (50  Am.  St.  Rep.  717,  41  Pac.  656); 
Devlin  v.  Chamblin,  6  Minn.  *468;  Bill  v.  Porter^  9  Conn. 
*24,  *30;  Mernll  v.  Kenyon,  48  Conn.  314  (40  Am.  Rep. 
174);  Bradley  v.  Harwi,  43  Kan.  314  (23  Pac.  566);  Patapaco 
Ins.  Co,  V.  Smith,  6  Harr.  &  J.  *166  (14  Am.  Dec.  268); 
Leach  V.  Church,  15  Ohio  St.  169;  Vancleef  v.  Therasson, 
3  Pick.  12;  Dunham  v.  Morse,  158  Mass.  132  (32  N.  E. 
1116,  35  Am.  St.  Rep.  473). 

The  payment  required  by  the  application  is  a  payment 
in  money,  and  an  agent^s  authority  to  collect  premiums 
does  not  authorize  him  to  accept  anything  except  money 
in  payment  thereof :  Hoffman  v.  Hancock  L,  Ins.  Co.  92 
U.  S.  161;  Continental  L.Ins.  Co.  v.  Willets,  24  Mich.  *268; 
Carter  v.  Cotton  States  L.  Ins.  Co.  56  Ga.  237;  Anchor  L.  Ins. 
Co.  V.  Pease,  44  How.  Pr.  385;  Willcutts  v.  Northwestern  Mut. 
L.Ins.  Co.  81  Ind.  300;  Tomsecek  v.  Travelers*  Ins.  Co.  113 
Wis.  114  (88  N.  W.  1013,  57  L.  R.  A.  455,  90  Am.  St.  Rep. 
846);  Equitable  L.  Assur.  Soc.y.  Cole,  13  Tex.Civ.  App.  486 
(35  S.  W.  720). 

IV.  No  contract  was  ever  made  to  insure  Stringham^s 
life,  the  preliminary  agreement  not  having  been  completed 
by  a  delivery  of  a  policy  and  the  payment  of  the  first  pre- 
mium during  his  good  health  :  Ray  v.  Security  Trust  &  L. 
Ins.  Co.  126  N.  C.  166(35  S.  E.  246);  Thompson  w.  Travelers' 
Ins.  Co.  11  N.  Dak.  274  (91  N.  \V.  75);  Continental  L.  Ins. 
Co.  V.  Willets,  24  Mich.  *268;  Allen  v.  Massachusetts  Mut. 
Ace.  Assoc.  \iSl  Mass.  18(44  N.E.  1053);  MacMaster  v .  New 
York  L.  Ins.  Co.  9d  Fed.  856,  870;  Misselhorn  v.  Mutual  R. 
F.  L.  Assoc.  30  Fed,  545;  McCully's  Admr.  v.  Phanix  Mut. 
L.  Ins.  Co.  18  W.  Va.  782;  Kohen  v.  Mutual  R.  F.  L.  Assoc. 
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28  Fed.  705;  Giddings  v.  Northwestern  Mut,  L.  Ins.  Co,  102 
U.  S.  108;  Hawley  v.  Michigan  Mut.  L.  Ins,  Co. 92  Iowa,  593 
(61  N.W.201);  Ro88itery.J^tnaL.In8.Co.91WisA21{64 
N.  W.  876);  McClave  v.  Mutual  K  F.  L.  Assoc.  55  N.  J.  L.  187 
(26  Atl.  Rep.  78);  Paine  v.  Pacific  Mut.  L.  Ins.  Co.  51  Fed. 
689,  693;  Ormond  v.  Fidelity  L.  Assoc.  96  N.C.  158  (1  S.  E. 
796);  Whiteley  v.  P.  &  A.  Ins.  Co.  71  N.  C.  480;  Dickerson's 
Admr.  v.  Provident  Sav.  L.  A.  Soc.  21  Ky.  L.  Rep.  611  (52 
S.  W.  825);  Rees  v.  Fidelity  Mut.  L.  Ins.  Co.  Ill  Ga.  482 
(36  S.  E.  637);  Mutual  R.  F.  L.  Assoc,  v.  Simmons,  107  Fed. 
418;  Davis  v.  Massachusetts  Mut.  L.  Ins.  Co.  13  Blatch.  462 
(7  Fed.  Gas.  No.  3,642);  Markey  v.  Mutual  Ben.  L.  Ins.  Co. 
103  Mass.  78;  S.  C.  (2d  appeal)  118  Mass.  178;  S.  C.  (3d 
•appeal)  126  Mass.  158. 

For  respondent  there  was  an  oral  argument  by  Mr.  Geo. 
A.  Brodie  and  Mr.  Dan  R.  Murphy j  with  a  brief  over  the 
names  oi  G.  A.  Brodie,  D.  R.  Murphy,  and  Isaac  Swett,  to 
this  effect : 

There  are  but  two  points  or  questions  for  the  court  to 
consider  on  this  appeal,  and  they  are:  (1)  Was  the  first 
premium  paid  by  Stringham  during  his  continuance  in 
good  health,  and  (2)  was  the  policy  signed  by  the  secretary 
of  the  company  and  issued? 

All  the  facts  are  admitted  by  the  pleadings  or  are  stip- 
ulated in  evidence,  so  that  there  was  nothing  for  the  court 
below  to  do  but  to  construe  the  contract  made  between  the 
parties.  There  was  no  issue  of  fact  for  the  jury  to  decide, 
and  said  court  having  decided  the  two  questions  above 
stated  in  the  affirmative,  nothing  else  could  be  done  but 
to  direct  a  verdict  in  favor  of  the  plaintiff.  And  that  the 
court  was  right  in  its  conclusion  we  think  we  will  be  able 
to  show  in  our  argument,  during  the  course  of  which  we 
will  refer  to  the  following  authorities:  16  Am.  &  Eng. 
Enc.  Law,  (2  ed.)  859;  New  York  L.  Ins.  Co.  v.  McGowan, 
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18  Kan.  300;  Union  Cent.  L,  Ins,  Co,  v.  Taggarty  55  Minn.  95 
(43  Am.  St.  Rep.  474,  56  N.  W.  579);  Carson  v.  Jersey  City 
L,  Ins.  Co.  43  N.  J.  L.  300  (39  Am.  Rep.  584);  Tayloe  v. 
Merchants'  F.  Ins.  Co.  50  U.  S.  (9  How.)  390-402;  Griffin  v. 
New  York  L.  Ins.  Co.  36  Pa.  St.  113-117;  Symands  v.  New 
York  Mut.  L.  Ins.  Co.  23  Minn.  493;  Farnum  v.  Phoenix  Ins. 
Co.  23  Pa.  St.  869;  New  York  L.  Ins.  Co.  v.  Bahcock,  104  Ga. 
6  (742  L.  R.  A.  88,  69  Am.  St.  Rep.  134,  30  S.  E.  273). 

Mr.  Justice  Wolverton,  after  stating  the  facts  as 
above,  delivered  the  opinion  of  the  court. 

1.  This  action  is  upon  a  contract  of  insurance  formu- 
lated by  the  application  and  its  accompanying  documents, 
and  the  acceptance  or  approval  thereof  by  the  company. 
While  it  is  alleged  that  the  policy  is  in  full  force  and 
effect,  that  instrument  is  not  made  the  basis  of  the  action. 
It  is  not  set  out,  nor  is  the  effect  of  its  provisions  stated 
in  the  pleadings,  nor  was  it  offered  in  evidence,  or  any  of 
its  terms  or  conditions  alluded  to,  for  the  purpose  of  con- 
trolling the  action,  or  in  any  manner  defining  or  fixing 
the  rights  and  liabilities  of  the  parties  concerned.  The 
policy  was  never  in  fact  delivered  by  the  company  to  the 
applicant.  This  is  conceded  both  by  the  allegations  of 
the  complaint  and  the  reply.  Of  course,  there  could  be 
no  delivery  to  him  after  his  death,  by  which  event  the 
correlative  rights  and  obligations  of  the  parties  became 
finally  fixed  and  established :  Thompson  v.  Travelers'  Ins. 
Co.  11  N.  D.  274  (91  N.  W.  75).  It  is  said:  "The  policy 
of  insurance  is  the  final  contract  between  the  parties,  and 
the  effect  of  its  acceptance  is  to  supersede  all  preliminary 
agreements  in  respect  to  insurance":  16  Am.  &  Eng.  Enc. 
Law,  (2  ed.)  856.  So  that  the  final  consummation  of  the 
contract  of  insurance  includes  both  the  delivery  of  the 
policy  and  its  acceptance  by  the  insured.  The  applicant 
has  a  right  to  reject  the  policy  if  it  does  not  conform  to 
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the  agreement  of  the  parties  for  its  execution,  and,  until 
delivery  and  acceptance,  either  expressly  or  by  inference  or 
implication,  the  contract  is  not  finally  executed,  although  it 
may  be  so  far  assented  to  as  to  give  a  right  of  action  thereon. 
2.  To  determine,  therefore,  whether  plaintiff  has  a  cause 
of  action  as  alleged,  we  have  but  to  look  to  the  application 
which  was  made  for  insurance,  the  note  executed  in  con- 
nection therewith,  the  receipt  given  by  Cummins  and  ac- 
cepted by  the  applicant,  and  the  defendant's  subsequent 
action  in  reference  thereto.  The  application,  by  its  terms, 
is  made  the  basis  and  a  part  of  the  proposed  contract  of 
insurance,  one  of  the  stipulations  on  the  part  of  String- 
ham  being  as  follows : 

**I  hereby  agree  that  all  the  following  statements  and 
answers,  and  all  those  that  I  make  to  the  company's  med- 
ical examiner,  in  continuation  of  this  application,  are  by 
me  warranted  to  be  true,  and  are  offered  to  the  company 
as  a  consideration  of  the  contract,  which  I  hereby  agree 
to  accept,  and  which  shall  not  take  effect  until  the  first 
premium  shall  have  been  paid,  during  my  continuance  in 
good  health,  and  the  policy  shall  have  been  signed  by  the 
secretary  of  the  company  and  issued." 

The  receipt  executed  and  delivered  by  Cummins  to 
Stringham  stipulates,  on  the  other  hand,  that  the  note, 
*'if  paid  when  due,  will  be  in  full  for  the  first  annual  pre- 
mium for  a  policy  of  insurance  for  11,000,  *  *  provided 
a  policy  is  issued  on  his  application  made  this  day." 
These  instruments  must  be  construed  together  to  arrive 
at  the  real  agreement  and  understanding  of  the  contract- 
ing parties.  By  the  application  it  is  made  a  condition  of 
the  contract's  becoming  effective  that  the  first  premium 
shall  have  been  paid  during  the  continuance  in  good 
health  of  the  applicant,  and  the  policy  shall  have  been 
signed  by  the  secretary  of  the  company  and  issued.  If 
these  things  have  been  done  and  performed,  plaintiff's 


Mar.  1904.]    Stringham  v.  Mutual  Ins.  Co.  457 

right  of  action  upon  the  contract  of  insurance  has  accrued; 
otherwise  not. 

We  will  dispose  first  of  the  controversy  relative  to  the 
meaning  of  the  term  "issued,"  as  employed  in  the  appli- 
cation, it  being  insisted  on  the  part  of  the  plaintiff  that 
it  signifies  simply  tlie  completion  and  signing  up  of  the 
policy  by  the  secretary  and  its  execution  at  the  office  of 
the  company,  while,  upon  the  other  hand,  it  is  contended 
that  it  includes  as  well  the  delivery  of  the  policy  to  the 
applicant.  Among  the  many  cases  that  have  passed  under 
our  notice,  the  term  seems  to  have  been  used  interchange- 
ably to  denote  either  one  or  the  other  of  these  conditions, 
but  we  have  been  cited  to  no  case  that  attempts  to  deter- 
mine as  a  general  rule  when  an  insurance  policy  is  deemed 
issued.  We  are  impressed  that  the  term  has  a  double 
application,  and  its  meaning  is  to  be  determined  by  the 
relation  in  which  it  is  employed.  In  the  present  instance 
it  is  obvious  that  the  especial  purpose  of  the  stipulation 
with  reference  to  the  payment  of  the  first  annual  premium, 
the  signing  of  the  policy  by  the  secretary  and  its  issuance, 
was  to  fix  upon  some  definite  act  or  acts  in  the  course  of 
the  negotiations  that  should  be  taken  or  construed  as 
indicating  an  acceptance  or  approval  of  the  application 
by  the  company,  and  thus  to  conclude  the  contract  so  as 
to  make  it  binding  upon  the  company,  and  entitle  the 
applicant  to  his  insurance.  It  is  often  difficult  to  deter- 
mine when  an  offer  has  been  assented  to,  and  it  was  to 
obviate  such  an  embarrassment  that  the  stipulation  was 
introduced  into  the  application.  As  it  relates  to  the  issu- 
ance of  the  policy,  the  purpose  here  suggested  is  fully 
subserved  when  the  instrument  is  drafted  in  complete 
form,  signed  by  the  secretary,  and  fully  executed  at  the 
office  of  the  company.  A  delivery  to  the  applicant  is  not 
necessary  as  an  indication  of  such  acceptance,  unless  the 
parties  should  see  fit  to  make  it  so.    By  another  clause  of 
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the  application,  the  soliciting  agent,  on  the  payment  of 
the  premium,  might  have  furnished  the  applicant  with  a 
binding  receipt,  signed  by  the  secretary  of  the  company, 
making  the  insurance  in  force  from  the  date  of  such  appli- 
cation, but  with  the  proviso  that  the  application  should  be 
approved,  **and  the  policy  duly  siglied  by*the  secretary 
at  the  head  office  of  the  company  and  issued.'*  Although 
no  such  receipt  was  given  here,  the  clause  is  valuable  for 
construction,  and,  when  the  stipulation  now  being  dis- 
cussed is  read  in  connection  with  it,  there  can  scarcely 
be  a  mistake  as  to  the  intendment  of  the  parties,  which 
is  that  the  company  should  become  bound  at  a  time  ante- 
rior to  the  final  delivery  of  the  policy  to  and  its  accept- 
ance by  the  insured,  which  time  was  to  be  indicated  in 
part  by  the  act  of  the  company  in  issuing  the  policy  at 
the  head  office.  We  conclude,  therefore,  that  the  term 
**issued"  was  used  as  indicative  of  the  completed  signing 
up  and  execution  of  the  instrument,  making  it  ready  for 
delivery. 

3.  This  construction  is  suitable  and  reasonable,  although 
it  must  be  admitted  that  the  term  as  employed  is  not 
without  ambiguity.  But  if  it  may  be  said  that  it  is  sus- 
ceptible of  two  constructions,  and  there  is  a  doubt  as  to 
its  true  meaning,  then  it  should  be  construed,  as  we  have 
construed  it,  most  strongly  against  the  insurer:  Kerr, 
Ins.  §  65;  3  Berryman,  Digest  Law  Ins.  §  3012. 

4.  The  next  inquiry  is,  was  the  note  taken  and  accepted 
in  payment  of  the  first  annual  premium?  We  are  disposed 
to  treatCummins  as  the  agent  of  the  company,  clothed  with 
full  authority  to  take  the  application,  accept  the  note,  and 
issue  the  kind  of  receipt  here  involved,  and  thereby  bind 
the  company  to  the  same  extent  as  if  the  dealings  were  had 
with  a  general  agent,  with  full  authority  in  the  premises. 
The  form  of  the  documents  was  evidently  authorized  by 
the  company,  and  the  authority  of  Cummins,  he  having 
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used  them,  and  the  company  evidently  having  acted  upon 
them,  must  be  considered  ample  to  make  the  very  kind 
of  use  of  them  for  which  they  were  adapted.  The  receipt 
shows  the  condition  upon  which  the  note  was  executed  and 
delivered  to  Cummins,  or,  we  may  say,  to  the  company; 
that  is,  that  it  was  in  full  for  the  iirst  annual  premium,  if 
paid  when  due,  not  that  it  was  in  present  payment  of  such 
premium.  So  that,  construing  the  application  and  receipt 
together,  they  simply  mean  that,  if  the  note  is  paid  when 
due,  and  during  the  continuance  in  good  health  of  the 
applicant,  both  elements  or  conditions  concurring,  then 
that  the  premium  should  be  considered  as  paid,  and,  if  the 
policy  shall  have  been  signed  by  the  secretary  and  issued 
meanwhile,  the  contract  of  insurance  would  be  fully  effect- 
uated, but  not  until  these  things  shall  have  been  accom- 
plished. It  has  been  firmly  settled  by  this  court  that  the 
acceptance  of  a  note  is  not  to  be  considered  as  taken  in 
discharge  or  payment  of  the  debt  unless  it  is  at  the  same 
time  so  agreed  and  understood :  Black  v.  Sippy^  15  Or.  574 
(16  Pac.  418);  Johnston  v.  BarrilU,  27  Or.  251  (41  Pac.  656, 
50  Am.  St.  Rep.  717);  Schreyer  v.  Turner  Flouring  Co.  29 
Or.  1,  4  (43  Pac.  719);  Kiernan  v.  Kratz,  42  Or.  474,  484, 
485  (69  Pac.  1027,  70  Pac.  506).  There  is  here  not  only 
no  agreement  shown  that  the  note  was  accepted  as  pay- 
ment of  the  first  annual  premium,  but  the  receipt  nega- 
tives the  idea,  and  expressly  indicates  that  it  was  not  to 
be  so  taken  unless  paid  when  due  during  theeontinuance 
in  good  health  of  the  applicant.  Such  is  manifestly  the 
contract  of  the  parties,  and  none  other  can  reasonably  be 
extracted  from  the  negotiations.  The  character  of  the  con- 
tract is  not  above  criticism  as  in  a  measure  delusive,  but, 
the  applicant  having  deliberately  entered  into  it,  he  must 
be  presumed  to  have  understood  its  purport  and  meaning, 
and  the  courts  cannot  do  otherwise  than  enforce  it,  unless 
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it  was  the  result  of  fraud  or  mistake,  which  is  not  claimed 
for  it. 

5.  Counsel  for  plaintiff  seem  to  think  that  the  accept- 
ance by  the  company  of  the  note  of  the  applicant  for  the 
amount  of  the  first  premium  and  the  issuance  of  the  policy, 
although  such  issuance  was  subsequent  to  the  time  of  the 
applicant's  becoming  ill  with  pneumonia,  and  without 
knowledge  on  the  part  of  the  company  of  such  illness,  was 
tantamount  to  a  waiver  of  the  condition  in  the  application 
that  the  first  premium  shall  have  been  paid  during  the 
continuance  in  good  health  of  the  applicant,  and  that  the 
note  was  therefore  received  in  present  payment  of  the 
first  annual  premium,  notwithstanding  the  stipulation  con- 
tained in  the  receipt.  It  is  impossible  to  see  how  such  a 
result  could  follow,  when,  as  we  have  seen,  the  contract 
depends  upon  the  application,  note,  and  receipt,  construed 
together, and  the  acceptance  of  the  application  thus  form- 
ulated, which  was  to  be  evidenced  by  the  signing  of  the 
policy  by  the  company's  secretary  and  its  issuance.  The 
stipulation  contained  in  the  application  and  the  receipt 
showing  the  conditions  upon  which  the  note  was  given 
constitute  the  very  terms  of  the  contract  consummated  by 
the  acceptance  on  the  part  the  company,  and  there  could 
be  no  waiver  of  any  condition  entering  into  and  going  to 
make  up  the  contract.  A  contract  once  made  may  be  modi- 
tied,  and  provisions  favorable  to  either  party  may  be  re- 
laxed. And  **it  seems  to  be  settled,"  say  the  Supreme  Court 
of  California,  in  Farnum  v.  Phwnixina.  Co.  83  Cal.  246,  252 
(23  Pac.  869,  871,  17  Am.  St.  Rep.  233),**by  a  controlling 
preponderance  of  authority,  that  an  express  provision  in 
a  policy  of  insurance  that  the  company  shall  not  be  liable 
on  the  policy  until  the  premium  be  actually  paid  is  waived 
by  the  unconditional  delivery  of  the  policy  to  the  assured 
as  a  completed  and  executed  contract  under  an  express  or 
implied  agreement  that  a  credit  shall  be  given  for  the  pre- 


« 


Mar.  1904.]    Stringham  v.  Mutual  Ins.  Co.  461 

mium,  and  that  in  such  case  the  company  is  liable  for  a 
loss  which  may  occur  during  the  period  of  the  credit"; 
citing  a  large  array  of  authorities.  The  doctrine  has  the 
approval,  also,  of  a  later  case  of  the  same  court  (Griffith  v. 
New  York  Life  Ins.  Co.  101  Cal.  527,  36  Pac.  113,  40  Am. 
St.  Rep.  96),  and  is  applicable  as  prescribing  a  limitation 
upon  the  insurer  where  the  contract  of  insurance  is  fully 
consummated  by  a  completed  delivery  of  the  policy  under 
an  express  or  implied  agreement  for  an  extension  of  credit ; 
but  such  is  not  the  case  here.  If  there  had  been  a  delivery 
of  the  policy  here,  and  Stringham  had  accepted  it,  and  the 
company  had  then  retained  his  note  under  such  circum- 
stances as  to  lead  him  to  believe  that  he  had  a  valid  present 
insurance,  there  would  have  been  larger  grounds  for  in- 
sisting upon  a  waiver  of  the  condition  of  payment  during 
the  good  health  of  the  applicant.  There  has  been  no  such 
a  delivery  of  the  policy,  and  no  waiver,  if  any  might  have 
ensued  by  its  delivery  without  further  insistance  upon 
payment  of  the  premium,  can  be  invoked. 

6.  The  payment  of  the  premium  by  Dillon  to  Waterman, 
the  company's  agent  at  Portland,  without  the  knowledge 
of  Waterman  or  the  company  of  the  fact  of  Stringham's 
death,  could  not  alter  the  case  in  the  least,  nor  operate  as 
a  waiver  on  the  part  of  the  company  of  any  condition  that 
it  might  otherwise  have  insisted  upon ;  the  rights  of  the 
parties,  as  we  have  seen,  having  become  fixed  by  his  death. 

It  follows  from  these  considerations  that  the  plaintiff 
has  not  established  her  cause  of  action  against  the  defend- 
ant upon  the  alleged  contract  of  insurance,  the  premium 
not  having  been  paid  during  Stringham's  continuance  in 
good  health,  as  contemplated  by  the  agreement  of  the 
parties.  Passing  the  error  assigned  relative  to  the  motion 
for  judgment  on  the  pleadings,  we  are  clear  that  there  was 
error  in  directing  a  verdict  for  the  plaintiff,  and  that  the 
defendant's  motion  for  judgment  of  nonsuit  should  have 
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been  granted.  The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  such  further  proceedings  as 
maybe  deemed  proper, not  inconsistent  with  this  opinion. 

Revbrsed. 


Decided  21  March,  rehearing  denied  13  June,  1904. 

NOBTH  PACIFIC  I.UM.  00.  u.  SPOBE. 

[75  Pac.890.J 

Tbia I,— Taking  Case  From  Jury. 

1.  If  there  Is  any  evidence  reasonably  tending  to  support  the  material  allega- 
tions of  a  complaint,  the  case  should  be  submitted  to  the  Jury  and  a  moUon  for 
an  Involuntary  nonsuit  denied. 

Partnership— Agreement  of  Parties. 

2.  The  relation  of  partnership  Is  a  peculiarly  confidential  one,  and  ordinarily 
Is  entered  into  only  by  the  clear  assent  of  all  the  members,  but  It  Is  not  always 
necessary  to  have  that  assent  shown  by  testimony,  for  sometimes  ignorant  or 
unaccomplished  witnesses  may  fall  to  state  in  words  what  satisfactorily  appears 
from  surrounding  circumstances. 

Relation  of  Partnership  as  to  Third  Persons. 

8.  Where  it  appears  that  not  all  the  members  of  an  alleged  partnership  were 
held  out  to  plaintiff  as  partners,  the  liability  of  those  not  mentioned  rests  upon 
the  intention  of  all  the  alleged  partners  to  enter  into  that  relationship. 

Transference  of  Oovernment  Contract— Partnership. 

4.  Under  Rev.  Stat.  U.  8. 1  8787  (U.  8.  Comp.  St.  1901,  p.  2507),  providing  that 
no  public  contract  shall  be  transferred  by  the  party  to  whom  the  contract  Is  given 
to  any  other  party,  and  that  such  transfer  shall  cause  an  annulment  of  the  con- 
tract, so  far  as  the  United  States  is  concerned,  the  formation  of  a  partnership  by 
persons  holding  a  government  contract  for  the  erection  of  public  buildings  with 
other  persons  does  not  necessarily  effect  an  annulment  of  the  contract. 

Admissibility  of  Evidence. 

5.  Checks,  letters,  and  other  written  evidence,  shown  to  relate  to  the  disputed 
points,  may  usually  be  received  as  evidence  in  connection  with  and  as  explana- 
tory of  the  oral  testimony. 

Bstoppel  to  Deny  Partnership— Changing  Position, 

6.  Persons  who  voluntarily  lead  others  to  believe  their  statements,  and  to  act 
on  such  statements  to  their  pr^udice,  are  estopped  to  afterward  deny  their  truth. 
For  instance:  Where  a  principal  contractor  used  language  to  a  subcontractor 
which  led  and  was  Intended  to  lead  him  to  believe  that  he  was  to  share  as  a  part- 
ner in  the  contract,  and  he  did  so  believe,  and  acted  thereon,  the  principal  con- 
tractor is  bound  by  the  agreement,  whether  he  intended  finally  to  be  bound  by  it 
or  not. 

Joint  Liability  of  Partners. 

7.  The  liability  of  partners  for  firm  debts  is  Joint,  and  such  a  Judgment  should 
be  entered  when  thai  relationship  is  established.  What  separate  Judgments  may 
be  entered  is  not  considered  here. 

From  Multnomah:  Arthur  L.  Frazbr,  Judge. 
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This  is  an  action  by  the  North  Pacific  Lumber  Com- 
pany to  recover  from  Spore  &  Robinson  and  Hansen  <fe 
Landon  the  value  of  certain  building  material.  It  is  al- 
leged in  the  complaint,  in  effect,  that,  at  all  the  times 
mentioned  therein,  plaintiff  was  a  corporation ;  that  the 
defendants,  Cornelius  L.  Spore,  Henry  0.  Robinson,  An- 
drew M.  Hansen,  and  Herman  D.  Landon,  formed  part- 
nerships as  Spore  &  Robinson  and  Hansen  &  Landon, 
respectively,  and  were  also  partners  and  jointly  interested 
in  the  purchase  and  use  of  building  material ;  that  between 
August  12,  1901,  and  August  1,  1902,  plaintiff  sold  and 
delivered  to  them,  at  their  request,  timber  and  lumber  of 
the  agreed  value  cf  $5,982.49,  which  sum  they  promised 
to  discharge,  but  had  paid  thereon  only  $4,400,  leaving 
due  $1,582.49,  for  which  judgment  was  demanded.  The 
defendants  Hansen  &  Landon  made  no  appearance,  but 
Spore  &  Robinson  filed  an  answer  in  the  nature  of  a  plea 
in  abatement,  in  which  it  was  stated  that  they  never  were 
partners  with  Hansen  &  Landon,  or  jointly  interested  with 
them  in  the  transaction  of  any  business.  The  reply  denied 
the  allegations  of  new  matter  in  the  answer,  and  a  trial  be- 
ing had,  resulted  in  a  verdict  for  plaintiff,  upon  which  a 
judgment  was  rendered  to  the  effect  that  Spore  <fe  Robin- 
son, in  the  purchase  and  use  of  the  material  in  question, 
were  partners  with  Hansen  &  Landon.  Spore  &  Robinson 
having  refused  further  to  plead  or  answer,  judgment  was 
rendered  against  them  only,  in  their  firm  name  and  indi- 
vidually, for  the  sum  demanded,  and  they  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Austin  F.  Flegel  and  Mr.  William  T.  Muir. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thoa.  N.  Strong. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terras,  delivered  the  opinion  of  the  court. 
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been  granted.  The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  such  further  proceedings  as 
may  be  deemed  proper,  not  inconsistent  with  this  opinion. 

Reversed. 


Decided  21  March,  rehearing  denied  IS  June,  1901. 

NOBTH  PACIFIC  LUM.  00.  v,  SPOBE. 

175  Pac.880.J 

Trial— TAKiifG  Case  From  Jury. 

1.  If  there  is  any  evidence  reasonably  tending  to  support  the  material  allega- 
tions of  a  complaint,  the  case  should  be  submitted  to  the  Jury  and  a  motion  for 
an  involuntary  nonsuit  denied. 

Partnership— AORBEMBNT  of  Parties. 

2.  The  relation  of  partnership  is  a  peculiarly  confidential  one,  and  ordinarily 
is  entered  into  only  by  the  clear  assent  of  all  the  members,  but  it  is  not  always 
necessary  to  have  that  assent  shown  by  testimony,  for  sometimes  ignorant  or 
unaccomplished  witnesses  may  foil  to  state  in  words  what  satisfactorily  appears 
from  surrounding  circumstances. 

Relation  of  Partnership  as  to  Third  Persons. 

8.  Where  it  appears  that  not  all  the  members  of  an  alleged  partnership  were 
held  out  to  plaintiff  as  partners,  the  liability  of  those  not  mentioned  rests  upon 
the  intention  of  all  the  alleged  partners  to  enter  into  that  relationship. 

Transference  of  Government  Contract— Partnership. 

4.  Under  Rev.  Btat.  U.  S.  I  8787  (U.  8.  Comp.  St.  1901,  p.  2507),  providing  that 
no  public  contract  shall  be  transferred  by  the  party  to  whom  the  contract  is  given 
to  any  other  party,  and  that  such  transfer  shall  cause  an  annulment  of  the  con* 
tract,  so  far  as  the  United  States  is  concerned,  the  formation  of  a  partnership  by 
persons  holding  a  government  contract  for  the  erection  of  public  buildings  with 
other  persons  does  not  necessarily  efl^t  an  annulment  of  the  contract. 

Admissibility  of  Evidence. 

5.  Checks,  letters,  and  other  written  evidence,  shown  to  relate  to  the  disputed 
I)oints,  may  usually  be  received  as  evidence  in  connection  with  and  as  explana- 
tory of  the  oral  testimony. 

Bstoppel  to  Deny  Partnership— Chanoino  Position. 

6.  Persons  who  voluntarily  lead  others  to  believe  their  statements,  and  to  act 
on  such  statements  to  their  pr^udice,are  estopped  to  afterward  deny  their  truth. 
For  instance:  Where  a  principal  contractor  used  language  to  a  subcontractor 
which  led  and  was  intended  to  lead  him  to  believe  that  he  was  to  share  as  a  part- 
ner In  the  contract,  and  he  did  so  believe,  and  acted  thereon,  the  principal  con- 
tractor is  bound  by  the  agreement,  whether  he  intended  finally  to  be  t>ound  by  it 
or  not. 

Joint  Liability  of  Partners. 

7.  The  liability  of  partners  for  firm  debts  is  Joint,  and  such  a  Judgment  should 
be  entered  when  that  relationship  is  established.  What  separate  Judgments  may 
be  entered  is  not  considered  here. 

From  Multnomah:  Arthur  L.  Frazbr,  Judge. 
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This  is  an  action  by  the  North  Pacific  Lumber  Com- 
pany to  recover  from  Spore  &  Robinson  and  Hansen  & 
Landon  the  value  of  certain  building  material.  It  is  al- 
leged in  the  complaint,  in  effect,  that,  at  all  the  times 
mentioned  therein,  plaintiff  was  a  corporation ;  that  the 
defendants,  Cornelius  L.  Spore,  Henry  0.  Robinson,  An- 
drew M.  Hansen,  and  Herman  D.  Landon,  formed  part- 
nerships as  Spore  &  Robinson  and  Hansen  &  Landon, 
respectively,  and  were  also  partners  and  jointly  interested 
in  the  purchase  and  use  of  building  material ;  that  between 
August  12,  1901,  and  August  1,  1902,  plaintiff  sold  and 
delivered  to  them,  at  their  request,  timber  and  lumber  of 
the  agreed  value  cf  $5,982.49,  which  sum  they  promised 
to  discharge,  but  had  paid  thereon  only  $4,400,  leaving 
due  $1,582.49,  for  which  judgment  was  demanded.  The 
defendants  Hansen  &  Landon  made  no  appearance,  but 
Spore  &  Robinson  filed  an  answer  in  the  nature  of  a  plea 
in  abatement,  in  which  it  was  stated  that  they  never  were 
partners  with  Hansen  &  Landon,  or  jointly  interested  with 
them  in  the  transaction  of  any  business.  The  reply  denied 
the  allegations  of  new  matter  in  the  answer,  and  a  trial  be- 
ing had,  resulted  in  a  verdict  for  plaintiff,  upon  which  a 
judgment  was  rendered  to  the  effect  that  Spore  &  Robin- 
son, in  the  purchase  and  use  of  the  material  in  question, 
were  partners  with  Hansen  &  Landon.  Spore  &  Robinson 
having  refused  further  to  plead  or  answer,  judgment  was 
rendered  against  them  only,  in  their  firm  name  and  indi- 
vidually, for  the  sum  demanded,  and  they  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Austin  F,  Flegel  and  Mr.  William  T.  Muir. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos.  N.  Strong. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 
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1.  It  is  contended  by  appellants'  counsel  that  no  testi- 
mony was  given  at  the  trial  tending  to  prove  the  existence 
of  a  partnership  between  Spore  &  Robinson  and  Hansen 
&  Landon,  and,  this  being  so,  the  court  erred  in  denying 
their  motion  for  a  judgment  of  nonsuit.  A  motion  for  an 
involuntary  judgment  of  nonsuit  admits,  as  a  matter  of 
law,  the  truth  of  all  the  testimony  given  upon  a  material 
issue  of  the  complaint,  and  also  every  fair  and  legitimate 
inference  of  fact  deducible  therefrom,  but  denies  that  a 
consideration  thereof  authorizes  the  jury  to  find  a  verdict 
for  the  plaintiff:  Brown  v.  Oregon  Lum.  Co.  24  Or.  315 
(83  Pac.  557).  In  Perkins  v.  McCullough,  36  Or.  146  (59 
Pac.  182),  it  is  said  :  **The  rule  is  well  settled  in  this  State 
that  if  there  be  any  evidence,  however  slight,  fairly  sus- 
ceptible of  an  inference  or  presumption  tending  to  estab- 
lish a  material  allegation  of  the  complaint,  it  is  the  duty 
of  the  court  to  deny  the  motion  for  a  judgment  of  nonsuit, 
and  submit  the  question  involved  to  the  jury  for  determi- 
nation." 

The  testimony  shows  that  the  defendants  Spore  &  Rob- 
inson entered  into  a  contract  with  the  United  States, 
agreeing,  in  consideration  of  $92,789.40,  to  furnish  the 
material  and  erect  at  Fort  Columbia,  Washington,  certain 
buildings,  for  which  they  were  monthly  to  receive  80  per 
cent  of  the  estimated  value  of  the  work  as  it  progressed, 
and  the  remainder  when  the  structures  were  completed. 
On  July  12,  1901,  the  defendants  Hansen  &  Landon  en- 
tered into  a  contract  with  Spore  &  Robinson,  whereby  they 
agreed  to  furnish  the  material  and  erect  the  buildings  for 
$10,000  less  than  the  original  price.  Spore  &  Robinson 
were  to  receive  the  money  as  it  was  paid,  discharge  all  bills 
incurred  on  account  of  the  work,  retain  such  a  percentage 
of  110,000  as  the  monthly  payments  bore  to  the  contract 
price,  and  pay  the  remainder  to  Hansen  &  Landon.  The 
work  under  the  contract  was  begun  July  13, 1901,  by  Han- 
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sen  &  Landon,  who  employed  Robinson  as  superintendent. 
They  also  ordered  from  plaintiff  a  quantity  of  lumber  and 
timber,  which  was  shipped  to  Fort  Columbia  and  used  in 
erecting  the  buildings,  the  account  therefor  being  charged 
to  them.  After  expehding  their  own  money  in  carrying 
out  the  agreement,  Hansen  &  Landon  found  it  difficult  to 
continue  the  work  without  more  means,  to  secure  which 
they  borrowed  from  the  London  &  San  Francisco  Bank  of 
Portland,  Oregon,  $10,000,  giving  their  promissory  note 
therefor,  which  was  also  signed  by  Spore  &  Robinson  and 
by  F.  E.  Beach.  As  collateral  security,  Hansen  &  Landon 
assigned  to  the  bank  promissory  notes  for  the  sum  of 
$6,000,  secured  by  a  mortgage,  and  the  money  borrowed 
was  placed  to  the  credit  of  Spore  &  Robinson,  who,  in 
paying  for  material  used  and  labor  employed  in  the  con- 
struction of  the  buildings,  drew  checks,  which  were  coun- 
tersigned by  Hansen  &  Landon.  As  the  monthly  payments 
were  made.  Spore  &  Robinson,  without  appropriating  any 
part  thereof,  deposited  the  money  in  that  bank  and  drew 
it  out  in  the  manner  indicated,  but  near  the  completion 
of  the  work,  having  received  a  payment  of  about  $22,000, 
they  refused  to  deposit  it  in  the  London  &  San  Francisco 
Bank,  left  the  $10,000  note  and  an  overdraft  of  about  $60  un- 
paid, and  declined  to  pay  plaintiff's  bill  and  other  expenses 
incurred  in  the  construction  of  the  building,  amounting 
to  about  $5,500,  though  they  promised  to  pay  these  claims 
if  Hansen  &  Landon  would  procure  for  them  a  statement 
thereof,  which  they  furnished. 

The  defendant  Herman  Landon,  as  plaintiff's  witness, 
testified  that  about  October  1,  1901,  Captain  Goodale,  the 
quartermaster  in  charge  of  construction  at  Fort  Columbia, 
notified  him  that  the  original  contract  could  not  be  sublet, 
which  information  he  communicated  to  S^yore  &  Robinson, 
whereupon  it  was  understood   that  he.  and   his  partner 
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should  assist  in  putting  up  the  buildings,  and  Spore  & 
Robinson  would  make  it  right  with  them ;  that  they  con- 
tinued operations  until  July,  1902,  when,  having  learned 
that  their  contract  was  invalid,  because  prohibited  by  the 
United  States  statute,  they  notified  Spore  &  Robinson  that 
they  would  quit  work  unless  some  definite  arrangement 
were  made,  whereupon  Robinson  told  them  that,  if  they 
would  continue  the  construction  of  the  building,  the  profits 
would  be  divided,  and  they  proceeded  with  the  work.  The 
witness,  referring  to  the  statement  that  Spore  &  Robinson 
would  make  it  right  with  them,  was  asked :  "  Who  were 
you  talking  with  in  this  conversation?"  and  replied :  *'Spore 
&  Robinson — Mr.  Robinson  principally."  He  also  says 
that  the  agreement  was  that  the  two  firms  should  jointly 
go  ahead  with  the  work,  and  there  should  be  a  faif  divi- 
sion of  the  profits.  On  cross-examination  he  was  asked  : 
**  Who  had  actual  charge  of  the  job?"  and  answered  :  "It 
was  practically  all  four  men — three  men.  Mr.  Spore  was 
on  the  ground.  We  consulted  each  other;  talked  matters 
over.  We  went  mutually  right  along  up  to  the  final  an- 
nulling of  the  contract  in  Jul}\"  Landon's  attention  hav- 
ing been  called  to  the  objections  made  by  Captain  Goodale, 
he  was  asked  :  **  Speaking  of  these  former  times  when  the 
government  would  not  recognize  your  contract,  what  con- 
versation, if  any,  did  you  have  with  Spore  <&  Robinson 
then?"  and  replied:  "  We  informed  them  of  the  fact,  and 
told  them  we  were  working  under  difficulties,  and  we 
wished  to  be  released.  Q.  What  did  they  say?  A.  To  pro- 
ceed with  the  work,  and  they  would  do  what  was  right 
about  the  matter;  they  could  not  expect  us  to  proceed 
under  such  circumstances  under  the  contract.  Q.  When 
was  this?  A.  At  several  different  times  during  the  progress 
of  the  work,  prior  to  July  5, 1902."  On  cross-examination, 
Landon,  having  testified  that  the  contract  with  Spore  & 
Robinson  was  revoked  in  July,  1902,  was  asked:  *'It  was 
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annulled  before  that  time?"  and  answered  :  **  It  was  a  kind 
of  mutual  understanding  we  were  to  go  ahead  with  the 
job,  then  we  would  not  be  bound  by  the  contract.  ♦  ♦  Q. 
Do  you  mean  to  say  the  contract  was  annulled  before  that 
time  ?  A.  Yes,  sir ;  we  expected  we  would  not  be  held  by 
it.  We  were  to  go  ahead  and  complete  the  job,  and  they 
would  do  whatever  was  right  in  the  matter."  Landon's 
testimony  is  corroborated  in  most  particulars  by  that  of 
the  defendant  Hansen,  who  said  that  Spore  &  Robinson 
told  them  "to  go  ahead,  and  we  would  do  this  work  mu- 
tually. Q.  When  was  it?  A.  Some  time  after  we  began ; 
six  months  after  the  job  was  started.  Q.  They  repeated 
to  you  at  that  time  you  would  all  do  the  work  mutually? 
A.  Yes,  sir.  Q.  Did  that  take  the  place  of  the  former 
agreement?  A.  It  did.  It  was  our  understanding  that 
took  the  place  of  the  written  agreement  at  that  time ;  we 
had  already  consented."  Elsewhere  in  the  examination, 
in  referring  to  what  Robinson  said  about  doing  the  work 
mutually,  he  was  asked :  "  What  did  he  say,  if  anything, 
about  the  division  of  the  profits  or  anything  of  that  kind?" 
and  answered :  **  He  said  he  would  do  whatever  was  right. 
There  was  nothing  said  as  to  the  amount,  or  anything  of 
that  kind.  He  said,  *  We  will  divide  up,'  or  they  would  do 
what  was  right  with  us." 

Captain  George  L.  Goodale,  U.  S.  A.,  who,  as  quarter- 
master, had  charge  of  the  construction  of  the  buildings 
at  Fort  Columbia,  testified  that  in  July,  1901,  he  notified 
Hansen  that  Spore  &  Robinson  could  not  sublet  their  con- 
tract; that  about  60  days  thereafter,  having  heard  that 
Hansen  &  Landon  claimed  some  interest  in  the  contract, 
he  was  told  by  Robinson  that  there  was  no  truth  in  the 
rumor,  and  about  January,  1902,  having  again  heard  that 
Hansen  &  Landon  were  interested  in  the  work,  he  noti- 
fied Spore  &  Robinson,  and  was  informed  by  each  that 
the  contract  had  not  been  sublet.     In  detailing  the  latter 
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interview,  the  witness  testified  as  follows:  "I  said,  *Are 
Hansen  &  Landon  nothing  but  employes  of  yours?*  Mr. 
Robinson  said,  'Yes.'  "  E.  T.  Williams,  manager  of  the 
plaintiff  corporation,  testified  that,  having  given  Spore  & 
Robinson  a  statement  that  the  lumber  and  timber  neces- 
sary to  construct  the  buildings  in  question  would  be  fur- 
nished at  a  certain  value,  Hansen-  &  Landon  inquired  if 
they  could  secure  material  at  the  same  price,  and  having 
received  an  affirmative  answer,  they  ordered,  and  plaintiff 
shipped  and  billed  to  them,  about  $6,000  worth  of  lumber 
and  timber,  receiving  in  part  payment  thereof  checks 
signed  by  Spore  &  Robinson,  and  countersigned  by  Han- 
sen &  Landon.  On  cross-examination,  in  answer  to  the 
question  whether  or  not,  in  making  such  sales,  plaintiff 
relied  upon  the  credit  of  Spore  &  Robinson  for  payment, 
he  said  :  "  We  were  relying  on  the  credit  of  whoever  was 
doing  the  work.  If  Spore  &  Robinson  had  an  interest  in 
getting  the  money  that  was  being  paid  out  by  the  govern- 
ment, we  relied  upon  them  for  the  money ;  we  relied  upon 
the  people  doing  the  work."  G.  A.  Strout,  plaintiff's  book- 
keeper, testified  that,  after  shipping  some  of  the  material 
to  Hansen  &  Landon,  Spore  called  upon  him  and  made 
some  changes  in  and  additions  to  the  original  order.  The 
attention  of  this  witness  having  been  called  to  the  mate- 
rial supplied  by  plaintiff  after  Hansen  &  Landon's  con- 
tract is  claimed  to  have  been  finally  annulled,  he  was 
asked:  "What  proportion  in  value  would  you  say  was 
furnished  after  the  5th  day  of  July?"  and  answered :  "I 
could  not  tell  without  looking  it  up.  My  recollection  is 
that  it  is  more  in  amount  than  the  balance  due  the  com- 
pany at  the  present  time.  That  would  be  my  best  recol- 
lection." Landon  also  testified  that  after  that  time  plain- 
tiff furnished  for  the  buildings  at  Fort  Columbia  a  large 
quantity  of  flooring  and  finishing  lumber. 

The  foregoing  is  a  fair  summary  of  the  testimony  given 
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by  the  plaintiff's  witnesses  when  the  motion  for  a  judg- 
ment of  nonsuit  was  interposed,  and  it  remains  to  be  seen 
whether  or  not  it  was  sufficient  to  be  submitted  to  the  jury, 
as  tending  to  prove  that  Spore  &  Robinson  and  Hansen  & 
Landon  were  partners  in  the  purchase,  receipt,  and  use  of 
the  material,  as  alleged  in  the  complaint. 

Congress,  in  prescribing  certain  restrictions  in  relation 
to  the  performance  of  public  contracts,  enacted,  inter  alia, 
the  following:  "No  contract  or  order,  or  any  interest 
therein,  shall  be  transferred  by  the.party  to  whom  such 
contract  or  order  is  given  to  any  other  party,  and  such 
transfer  shall  cause  the  annulment  of  the  contract  or  order 
transferred,  so  far  as  the  United  States  are  concerned. 
All  rights  of  action,  however,  for  any  breach  of  such  con- 
tract by  the  contracting  parties,  are  reserved  to  the  United 
States:''  Rev.  Stat.  U.  S.  §  3737  (U.  S.  Comp.  St.  1901,  p. 
2507).  It  will  be  remembered  that  the  contract  entered 
into  between  the  government  and  Spore  &  Robinson  con- 
tained a  clause  in  conformity  with  this  provision.  The 
testimony  does  not  disclose  that  Hansen  &  Landon  had 
seen  the  contract  or  knew  that  it  contained  such  limita- 
tion, but  it  shows  that  the  first  intimation  they  had  that 
Spore  &  Robinson  could  not  sublet  the  work  was  when  so 
informed  by  Captain  Goodale.  The  contract  having,  in 
effect,  been  transferred,  the  government  was  authorized 
to  annul  it;  and,  this  being  so,  the  jury  had  the  right  to 
infer  that  it  was  to  the  advantage  of  Spore  &  Robinson, 
when  they  ascertained  this  fact,  to  make  some  arrange- 
ment with  Hansen  &  Landon  whereby  the  respective  in- 
terests of  each  could  be  preserved.  Landon  testified  that 
when  it  was  discovered  that  the  firm  of  which  he  was  a 
member  could  not  construct  the  buildings  in  their  own 
names,  it  was  mutually  agreed  that  they  should  assist  in 
the  work,  and  that  Spore  &  Robinson  would  make  it  right 
with  them. 
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2.  The  relation  existing  between  partners  is  of  such  a 
confidential  kind  that  an  addition  to  the  number  of  per- 
sons constituting  the  firm  cannot  be  made  without  the  ex- 
press or  implied  assent  of  all  the  members :  22  Am.  &  Eng. 
Enc.  Law,  (2  ed.)  157;  Collyer,  Partnership,  (6  ed.)  §  6; 
Parsons,  Partnership,  (4  ed.)  §  9.  The  rule  is  universal 
that,  as  between  the  members  of  a  firm,  no  partnership 
can  be  formed  without  an  intention  to  enter  into  that  re- 
lation:  Klosterman  v.  Hayes,  17  Or.  325  (20  Pac.  426); 
Flower  v.  Barnekoff,  20  Or.  132  (25  Pac.  370,  11  L.  R.  A. 
149);  Hanthorn  v.  Quinn,  42  Or.  1  (69  Pac.  817).  In  Willis 
V.  Crawford,  38  Or.  522  (63  Pac.  985,  64  Pac.  866, 53  L.  R.  A. 
904),  in  denying  a  petition  for  a  rehearing,  it  was  said : 
**  The  plaintiff  knew  whether  it  was  their  intention  to  form 
a  partnership,  and,  if  such  intention  existed,  it  was  his 
duty  so  to  testify;  and,  having  failed  in  this  respect,  we 
are  compelled  to  overrule  the  petition. \'  The  appellants' 
counsel,  relying  on  the  language  quoted,  insist  that  it  is 
applicable  to  the  case  at  bar,  and  decisive  of  the  question, 
for,  Landon's  attention  having  been  called  to  the  subse- 
quent agreements,  which  it  is  claimed  modified  the  orig- 
inal contract  entered  into  with  Spore  &  Robinson,  he  was 
asked  :  "  Did  you  consider  that  created  a  partnership  be- 
tween yourselves  and  Spore  &  Robertson?"  and  replied: 
"  I  do  not  know  that  it  was  exactly  a  partnership.  I  would 
not  know  how  to  express  myself.  The  way  I  understood 
it,  we  would  go  ahead  and  complete  the  contract,  and  we 
would  receive  some  kind  of  consideration  for  our  services." 
In  the  case  to  which  attention  is  called,  the  parties  were 
lawyers  of  learning  and  experience,  and  each  knew  what 
was  necessary  to  constitute  a  contract  of  partnership.  In 
the  case  at  bar,  however,  Landon,  so  far  as  can  be  inferred 
from  the  bill  of  exceptions,  was  only  a  mechanic ;  and, 
while  he  and  Hansen  were  partners,  and  he  probably  had 
a  general  knowledge  of  what  constituted  that  relation,  he 
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may  not  have  known  the  legal  requirements  therefor,  and 
hence  the  rule  applied  in  the  case  relied  upon  is  not  suit- 
able to  the  facts  herein. 

3.  Hansen  &  Landon  not  having  been  held  out  to  plain- 
tiff as  members  of  the  firm  of  Spore  &  Robinson,  the  lia- 
bility of  the  latter  in  such  case  must  rest  upon  the  intention 
of  all  the  defendants  to  form  a  partnership :  Story,  Part- 
nership, §  49.  In  the  light  of  these  rules,  the  testimony 
will  be  reviewed  to  determine  whether  or  not  it  tended  to 
show  such  intention.  Landon,  on  direct  examination,  hav- 
ing testified  that,  in  his  conversations  with  Robinson,  no 
definite  compensation  had  been  agreed  upon,  was  asked: 
"Your  agreement  was,  the  two  firms  should  jointly  go 
ahead  with  the  work,  and  there  should  be  a  fair  division 
of  the  profits?"  and  answered :  '*  Yes,  sir.  Q.  Tell  the 
jury" —  Here  the  witness  was  interrupted  by  appellants' 
counsel,  who  objected  to  the  question  on  the  ground  that 
it  was  misleading  and  immaterial,  which  objection  was  sus- 
tained. It  must  be  assumed  that  the  objection  was  in- 
tended to  apply  to  the  preceding  question,  but,  as  no  motion 
was  made  to  strike  it  out,  the  answer  thereto  went  to  the 
jury,  as  tending  to  prove  the  basis  of  the  modified  agree- 
ment. On  cross-examination,  in  referring  to  whiit  Robin- 
son said,  the  witness  was  asked  :  "He  did  not  say  whether 
he  would  divide  up  the  profits  or  losses?"  and  answered : 
"He  left  that  impression.  We  had  no  other  impression 
until  after  they  had  taken  the  money  out."  Though  this 
answer  is  not  responsive  to  the  inquiry,  the  jury  might 
reasonably  have  inferred  therefrom  a  promise  on  Robin- 
son's part  to  divide  the  profits  and  losses.  Though  the 
participation  of  profits  and  the  apportionment  of  losses 
incident  to  the  transaction  of  any  business  do  not  neces- 
sarily constitute  a  partnership  (Hanthorn  v.  Quinn,  42  Or. 
1,  69  Pac.  817),  we  think  plaintiff's  testimony,  if  believed 
by  the  jury,  unquestionably  tended  to  show  an  intention 
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on  the  part  of  Robinson  to  enter  into  that  relation  with 
Hansen  &  Landon. 

It  will  be  remembered  that  Landon  testified  that  about 
October  1, 1901,  when  Spore  &  Robinson  promised  to  make 
it  right  with  them  if  they  would  assist  in  putting  up  the 
buildings,  the  conversation  was  had  with  *'  Spore  &  Robin- 
son— Mr.  Robinson  principally."  This  witness,  in  speak- 
ing of  who  had  actual  charge  of  the  work,  said:  **It  was 
practically  all  four  men — three  men.  Mr.  Spore  was  on 
the  ground.  We  consulted  each  other."  He  further  said 
that  Spore  generally  attended  to  the  ordering  of  material. 
Strout  also  says  that  Spore  made  changes  in  and  additions 
to  Hansen  &  Landon *s  order  for  material.  Captain  Good- 
ale  testified  that  Spore  told  him  the  contract  entered  into 
between  the  government  and  Spore  &  Robinson  had  not 
been  sublet. 

4.  In  Hobbs  v.  McLean,  117  U.  S.  567  (6  Sup.  Ct.  870),  a 
partnership  having  been  formed  for  the  performance  of  a 
contract  which  one  of  the  members  secured  from  the  gov- 
ernment, it  was  held  that  the  creation  of  the  firm  for  the 
purpose  specified  was  not  prohibited  by  the  Revised  Stat- 
utes of  the  United  States.  Mr.  Justice  Woods,  speaking 
for  the  court,  in  deciding  the  case,  says :  **  Nor  are  the 
articles  of  partnership  forbidden  by  section  3737  (U.  S. 
Comp.  St.  1901,  p.  2507).  They  do  not  transfer  the  con- 
tract, or  any  interest  therein,  to  the  plaintiffs,  and  cannot 
fairly  be  construed  to  do  so.  But  if  the  articles  of  part- 
nership were  fairly  open  to  two  constructions,  the  pre- 
sumption is  that  they  w^ere  made  in  subordination  to,  and 
not  in  violation  of,  section  3737 ;  and,  if  they  can  be  con- 
strued consistently  with  the  prohibitions  of  the  section, 
they  should  be  so  construed,  for  it  is  a  rule  of  interpre- 
tation that,  where  a  contract  is  fairly  open  to  two  construc- 
tions, by  one  of  which  it  would  be  lawful,  and  the  other 
unlawful,  the  former  must  be  adopted."    Spore  &  Robin- 


Mar.  1904.]     North  Pacific  Lum.  Co.  v.  Spore.  473 

son's  assignment  of  their  interest  to  Hansen  &  Landon 
being  liable  to  annul  the  government  contract,  but  a  part- 
nership created  for  its  performance  being  legal,  the  jury, 
from  Spore's  declaration  to  Captain  Goodale  that  the  con- 
tract had  not  been  sublet,  had  a  right  to  infer  that  he 
consented  to  the  formation  of  a  partnership  between  Spore 
&  Robinson  and  Hansen  &  Landon.  So,  too,  Landon's 
statements  that  the  conversation  about  October  1,  1901, 
was  with  '*  Spore  &  Robinson — Mr.  Robinson  principally'*; 
that  *'Spore  was  on  the  ground.  We  consulted  each  other"; 
and  that  **Spore  generally  attended  to  the  ordering  of  mate- 
rials"— tend  to  create  an  inference  that  Spore  intended  to 
form  a  partnership  with  Hansen  &  Landon  in  the  con- 
struction of  the  buildings  for  the  government.  Hansen 
testified  that  an  agreement  was  entered  into  with  Spore  & 
Robinson  about  January  1, 1902,  mutually  to  do  the  work, 
which  took  the  place  of  the  prior  contract,  and  thereafter 
Robinson  had  more  authority,  but  continued  to  receive 
wages  for  his  labor  as  superintendent  until  July,  1902, 
when  their  contract  was  wholly  revoked.  Landon  testified 
that  the  agreement  entered  into  with  Spore  &  Robinson 
was  annulled  prior  to  July,  1902. 

We  think  the  testimony  and  the  inferences  of  fact  rea- 
sonably deducible  therefrom,  though  very  slight,  tend  to 
show  that  Spore  and  Robinson  each  intended  to  enter  into 
a  partnership  with  Hansen  &  Landon  to  construct  the 
buildings  at  Fort  Columbia.  Whether  or  not  the  evidence 
was  sufficient  to  show  such  a  community  of  interest  as  to 
make  each  of  the  defendants  a  principal,  and  also  an  agent 
for  his  associates,  authorizing  each  to  make  contracts,  man- 
age the  business,  and  dispose  of  the  property,  and,  in  case 
of  the  death  of  one  of  the  members  the  settlement  of  the 
joint  effects  would  devolve  upon  the  survivors,  thereby 
conclusively  establishing  the  existence  of  a  partnership 
{Hanthorn  v.  Qumn,42  Or.  1,69  Pac.  817),  were  solely  ques- 
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tions  for  the  jury,  and  not  within  the  province  of  this 
court  to  review  in  an  action  at  law :  Brown  v.  Oregon  Lum. 
Co.  24  Or.  315,  33  Pac.  557.  "A  case,"  says  Shattuck,  J., 
in  Tippin  v.  Ward^  5  Or.  450,  in  passing  on  this  question, 
"should  be  submitted  to  the  jury,  unless  there  is  an  entire 
lack  of  evidence  tending  to  maintain  the  issues  on  behalf 
of  the  plaintiff,  or  unless,  upon  the  whole  case  made  by 
the  plaintiff  himself,  it  appears  beyond  doubt  that  the 
plaintiff  has  no  right  to  recover." 

The  plaintiff's  manager  having  testified  that,  as  its  agent, 
he  relied  upon  the  persons  doing  the  work,  and  it  appear- 
ing that  the  value  of  the  material  sold  and  delivered  by 
plaintiff  after  July,  1902,  when  it  is  claimed  the  contract 
was  wholly  annulled,  w^as  greater  than  the  sum  sought  to 
be  recovered  in  this  action,  no  error,  in  our  opinion,  was 
committed  in  denying  the  motion  for  a  judgment  of  non- 
suit, or  in  refusing  to  instruct  the  jury  to  find  for  the 
appellants :   Kearney  v.  Snodgrasa,  12  Or.  311  (7  Pac.  309). 

5.  It  is  maintained  by  appellants'  counsel  that  the  court 
erred  in  admitting  in  evidence,  over  their  objection  and 
exception,  checks  issued  by  Spore  &  Robinson,  and  counter- 
signed by  Hansen  &  Landon.  Testimony  was  introduced 
without  objection,  tending  to  show  the  method  adopted  of 
depositingand  withdrawing  the  money  received  on  account 
of  the  contract,  and,  as  these  checks  confirmed  such  tes- 
timony, no  error  was  committed  in  admitting  them  in 
evidence. 

It  is  also  contended  by  appellants'  counsel  that  the  court 
erred  in  admitting  in  evidence,  over  their  objection  and 
exception,  the  following  correspondence :  A  letter  written 
January  30,  1902,  by  the  manager  of  the  plaintiff  corpo- 
ration to  Captain  Goodale,  requesting  him  to  deliver  an 
inclosed  letter  addressed  to  Spore  &  Robinson  and  Hansen 
&  Landon,  stating  that  plaintiff  had  furnished  the  lumber 
for  the  buildings  at  Fort  Columbia;  that  he  had  written 
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them  several  times  without  receiving  any  reply;  and  in- 
quiring if  the  contract  had  been  completed,  and  what  per- 
centage of  the  price  had  been  paid  thereon ;  the  letter 
inclosed  w^ith  the  one  addressed  to  Captain  Goodale  contain- 
ing a  statement  of  account  showing  a  balance  of  $4,638.18 
due  plaintiff;  another  letter,  so  inclosed,  to  the  effect  that 
the  account  was  past  due,  and  suggesting  that  an  early  re- 
mittance would  be  very  much  appreciated ;  and  also  a 
letter  from  Captain  Goodale,  written  to  plaintiff's  manager, 
acknowledging  the  receipt  of  the  letter  addressed  to  him, 
stating  he  had  forwarded  the  inclosed  letters  to  Fort  Co- 
lumbia, Washington,  to  Spore  &  Robinson,  who  were  the 
contractors,  and  Hansen  &  Landon,  their  employes,  and 
regretting  that  he  could  not  furnish  the  information  de- 
sired as  to  the  payments  made  on  account  of  the  contract. 
It  is  deemed  necessary  to  give  the  substance  of  a  letter 
written  January  31,  1902,  by  Captain  Goodale  to  Spore  & 
Robinson,  in  which  he  states  that  he  transmitted  a  copy 
of  a  letter  received  from  the  North  Pacific  Lumber  Com- 
pany, together  with  a  letter  inclosed,  intimating  that  there 
was  apparently  a  question  with  that  corporation  as  to  w^hom 
the  lumber  in  question  was  sold,  saying :  "  It  is  not  under- 
stood at  this  office  why  such  doubt  or  question  should  exist. 
You  will  please  explain.  Your  attention  is  called  to  the 
provision  in  your  bond  relating  to  prompt,  full  payments 
to  all  parties  furnishing  material  for  work  under  govern- 
ment contract."  An  objection  was  interposed  to  the  ad- 
mission of  the  latter  letter,  but  no  ruling  appears  to  have 
been  made  thereon,  nor  exception  reserved.  The  letter 
written  by  Captain  Goodale  to  Spore  &  Robinson  was  ad- 
dressed to  them  as  contractors.  It  is  admitted  that  they 
had  the  contract  for  the  construction  of  the  buildings,  and 
this  note  and  the  others  tend  to  show  that  after  they  were 
sent  to  Spore  &  Robinson  a  payment  was  made  to  plaintiff 
on  account  of  the  lumber  sold,  from  which  the  jury  might 
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have  inferred  that  they  had  at  least  some  interest  in  the 
contract.  The  letter  written  by  Captain  Goodale  to  the  man- 
ager of  the  North  Pacific  Lumber  Company  only  confirms 
the  statement  made  by  Robinson  to  him,  and  although  the 
communication  could  not  have  been  of  much  importance, 
its  admission  was  not,  in  our  opinion,  prejudicial. 

6.  It  is  insisted  by  appellants'  counsel  that  the  court 
erred  in  instructing  the  jury  as  follows: 

"  If  you  should  find  under  the  evidence  that  Spore  & 
Robinson  used  language  to  Hansen  &  Landon  which  led 
them,  and  was  intended  to  lead  Hansen  &  Landon,  to  be- 
lieve that  they  were  to  share  as  partners  in  this  business, 
and  Hansen  &  Landon  did  so  believe,  then  Spore  A  Rob- 
inson would  be  bound  by  that  agreement,  as  every  man  is 
bound  by  the  construction  of  an  agreement  which  he  in- 
tended the  other  party  should  put  upon  it,  whether  they 
themselves  intended  finally  to  be  bound  by  it  or  not.  If, 
at  the  time  these  parties  had  this  conversation  which  it  is 
claimed  they  had  with  Hansen  &  Landon,  they  intended 
Hansen  &  Landon  should  believe  they  were  to  be  recog- 
nized as  partners  and  should  share  in  the  profits  of  the 
enterprise,  and  Hansen  &  Landon  did  believe  it,  and  acted 
upon  that  belief,  then  they  were  partners." 

We  think  this  part  of  the  charge  was  pertinent,  and  that 
no  error  was  committed  in  giving  it. 

7.  The  judgment  complained  of  was  rendered  against 
Spore  &  Robinson  only,  and  in  this  we  think  there  was 
error.  The  action  was  tried  on  the  theory  that  Hansen  & 
Landon  were  also  partners  with  them.  This  created  a  joint 
liability  {Poppleton  v.  JoneSy  42  Or.  24,  69  Pac.  919),  and  a 
joint  judgment  should  have  been  rendered  against  the 
entire  partnership:  B.  &  C.  Comp.  §  61;  Fiskv.  Henarie, 
14  Or.  29  (13  Pac.  193);  Wilson  v.  BlakesUcy  16  Or.  43  (16 
Pac.  872);  Thomas  v.  Barnes,  34  Or.  416  (56  Pac.  73). 

The  judgment  will  therefore  be  set  aside,  and  the  cause 
remanded,  with  instructions  to  enter  a  judgment  against 
the  entire  firm.  Revbrsbd. 
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Decided  21  March,  rehearing  denied  18  April,  1904. 

HALL  V.  ABRAHAM. 

l75Pac.882.] 

Construction  of  Mining  Aqrsbment— RBVOCABiiiiTY. 

1.  An  agreement  by  which  an  owner  of  a  mining  claim  granto  to  another  an 
option  to  purchase  it  on  certain  terms,  with  the  privilege  of  further  prospecting 
and  mining  thereon  during  the  life  of  the  option,  Is  a  license  coupled  with  an  In- 
terest, and  becomes  irrevocable  when  the  licensee  has  taken  possession  and  made 
exi)enditure8  In  reliance  on  it. 

Construction  of  Mininu  Lease. 

2.  Under  an  agreement  between  a  mine  owner  and  a  prospective  purchaser, 
providing  that  the  grantee  may  purchase  by  a  stated  time,  that  in  the  meantime 
he  may  prospect  and  mine  on  the  premises;  that  all  ore  found  of  sufficient  rich- 
ness to  be  milled  and  shipped,  shall  be  delivered  to  the  grantor  and  sold,  the  "net 
proceeds"  of  which  shall  be  applied  on  the  purchase  price,  the  costof  mining  such 
ore  should  be  allowed  the  grantee  in  aMcertaining  the  "net  proceeds,"  regardless 
of  the  form  of  action  in  which  the  question  appears. 

From  Douglas:  James  W.  Hamilton,  Judge. 

Replevin  by  James  Hall  against  Albert  Abraham  for  cer- 
tain ore.    Plaintiff  had  judgment  and  defendant  appealed. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Oliver 
P.Coshow,  Dexter  Rice  f  and  John  H.  Shupe,  with  an  oral  argu- 
ment by  Mr.  Albert  Ahrahavfiyin  pro.  per., and  Mr.  Coahotv. 

For  respondent  there  was  a  brief  over  the  names  of  Frank 
W.  Benson  and  Crawford  &  Watson,  with  an  oral  argument 
by  Mr.  Benson  and  Mr.  Andrew  M.  Crawford. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  an  action  to  recover  the  possession  of  20  tons  of 
gold-bearing  ore.  The  rights  of  the  parties  depend  in  most 
part  upon  the  proper  interpretation  of  a  certain  agreement 
entered  into  November  14,  1901,  between  the  plaintiff, 
James  Hall,  on  the  one  part,  and  G.  W.  Johnson  and  H.  H. 
McCarthy,  on  the  other,  whereby  the  former  gave  to  the 
latter  an  option  to  purchase  certain  premises,  specifically 
described,  with  the  privilege,  under  designated  conditions, 
of  prospecting  and  mining  thereon.    The  defendant  claims 
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through  Johnson  and  McCarthy.  The  ore  was  taken  from 
a  mine  situate  upon  the  premises,  through  a  tunnel  en- 
tering from  the  Continental  mine,  was  sorted  as  rained, 
and  that  portion  of  it  fit  for  milling  and  shipping  put  into 
sacks  and  stored  in  bins  on  the  latter  mine.  That  which 
is  in  controversy  was  ready  for  shipment  about  May  20, 
1902,  and  the  evidence  tends  to  show  that  the  defendant 
requested  plaintiff  to  sell  it,  which  he  refused  to  do,  and 
that  about  the  8th  of  October  following  the  defendant  re- 
moved it  from  the  place  where  stored  preparatory  to  haul- 
ing it  to  Myrtle  Creek,  a  railroad  station,  whereupon  this 
action  was  instituted  to  recover  possession  thereof.  It  may 
be  added  that  the  ore  was  subsequently  conveyed  by  de- 
fendant to  the  station,  shipped  to  the  Selby  Smelting  & 
Lead  Company  at  San  Francisco,  and  milled. 

Among  other  things,  the  trial  court  instructed  the  jury 
that,  in  determining  the  value  of  the  ore,  they  should  not 
deduct  the  cost  of  mining,  but  should  consider  the  charges 
for  sacking,  hauling,  freighting,  and  smelting,  which 
amounts  should  be  deducted  from  the  gross  value  of  the 
ore  at  the  place  where  taken,  and  that  the  remainder  would 
be  the  measure  of  recovery,  in  case  the  property  could  not 
be  found.  An  exception  was  saved  to  this  instruction,  and 
the  error  assigned  in  pursuance  thereof  presents  the  only 
question  that  need  be  considered.  The  same  question  was 
raised  by  an  attempt  to  show  the  cost  of  mining  the  ore 
and  taking  it  from  the  mine,  which  was  not  permitted. 

1.  The  agreement  in  question  may  be  technically  char- 
acterized as  a  license  coupled  with  an  interest,  with  an 
option  to  purchase ;  the  licensees  having  gone  into  posses- 
sion, performed  labor,  and  made  expenditures  in  pursu- 
ance thereof,  thereby  rendering  it  irrevocable :  Stinsoii  v. 
Hardy,  27  Or.  584  (41  Pac.  116);  Clarno  v.  Grayson,  30  Or, 
111  (46  Pac.  426).  For  brevity  of  expression,  we  shall 
refer  to  the  parties  as  licensor  and  licensees.    The  licen- 
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sees,  having  entered,  are  entitled  to  the  exclusive  right  of 
possession  during  the  continuance  in  force  of  the  agree- 
ment. They  have  an  interest  in  both  the  realty  and  the 
ores  produced  from  the  mine,  and  cannot  be  divested  of 
either  without  their  consent,  except  by  virtue  of  the  pro- 
visions of  the  agreement  itself. 

2.  By  one  clause  in  the  agreement  it  is  provided  that, 
if  the  licensees  enter  into  possession,  they  shall  perform 
a  definite  amount  of  work  upon  the  mine,  namely,  730 
shifts,  on  or  before  the  expiration  of  the  contract ;  a  shift 
being  a  day's  work  of  10  hours  for  one  man.  By  other 
provisions,  they  are  to  forfeit  all  right,  interest,  and  title 
to  the  premises,  as  well  as  all  sums  of  money  paid,  all 
improvements  made,  and  all  work  and  labor  performed 
thereon,  if  they  fail  to  pay  the  full  stipulated  contract  price 
within  one  year  from  the  date  of  the  agreement;  time  be- 
ing made  the  essence  of  the  contract.  These  stipulations 
are  all  clearly  for  the  benefit  of  the  owner,  as  well  as  de- 
signed to  insure  a  substantial  exploration  and  development 
of  the  property.  It  is  further  provided  that  all  ore,  min- 
eral, bullion,  and  concentrates  found  on  the  premises  dur- 
ing the  term  of  the  lease  which  may  be  milled  and  shipped 
(that  is,  which  are  susceptible  of  being  milled  and  shipped) 
shall  be  sold  by  Hall,  and  the  '*net  proceeds"  thereof  ap- 
plied on  the  purchase  price.  This  was  evidently  for  the 
benefit  of  the  licensees,  and  the  pivotal  or  cardinal  inquiry 
is,  what  was  intended  by  the  use  of  the  expression  "net 
proceeds"?  The  possession  of  all  ore  when  taken  from  the 
mine  was  in  the  licensees,  and  it  was  their  right  to  retain 
it  until  the  agreement  was  at  an  end,  except  such  as  was 
fit  for  milling,  to  which  the  licensor  was  entitled  for  the 
purpose  of  selling  it.  In  fact,  he  was  not  only  entitled  to 
such  possession  for  that  purpose,  but  it  was  his  duty  to 
dispose  of  the  ore  within  a  reasonable  time  after  it  was 
produced,  and  apply  the  net  proceeds  to  the  purchase  price 
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of  the  property,  as  required  by  the  stipulation.  He  had 
no  right  to  the  possession  of  the  ore  except  for  that  pur- 
pose, and  he  could  not  refuse  to  perform  the  agreement  in 
this  respect  until  the  option  expired,  and  then  claim  a  for- 
feiture because  the  entire  consideration  named  was  not 
otherwise  paid. 

It  was  manifestly  within  the  expectation  of  the  parties 
that  such  a  quality  of  ore  would  be  discovered  and  taken 
from  the  mine  as  would  afford  a  ready  source  of  profit, 
and  it  was  intended  that  the  licensees  should  have  the  ben- 
efit of  this  to  aid  them  in  their  purchase.  Their  labor  and 
outlay  would  be  required  to  produce  it,  and,  should  such 
expenditures  not  be  deducted  from  the  gross  receipts,  it 
is  plain  that  the  net  profits  or  proceeds  would  be  larger ; 
but  if,  on  the  other  hand,  they  should  be  deducted,  the  net 
profits  would  be  less.  In  either  event,  however,  the  licensor 
would  be  fully  protected,  and  that  whether  the  purchase 
was  completed  or  not.  So,  if  the  labor  and  outlay  were 
not  deducted,  the  larger  would  be  the  amount  to  apply  on 
the  purchase  price,  and  the  smaller  the  final  payment  to 
be  made  to  complete  the  purchase ;  but,  if  they  were  to  be 
deducted,  the  reverse  would  be  true,  and  the  amount  of 
the  forfeiture  would  be  less  or  greater  accordingly  as  they 
should  or  should  not  be  deducted.  Forfeiture  is  not  favored 
in  equity,  and  the  law  is  not  so  callous  and  indurated  as 
to  require  it  unless  it  is  exacted  by  clear  and  indubitable 
intendment.  As  we  have  seen,  the  licensor  has  stipulated 
for  the  doing  of  a  large  amount  of  work  upon  the  prem- 
ises to  insure  practical  development  and  exploration  of  the 
mine,  and  has  protected  himself  against  depletion  thereof. 
In  view  of  this,  can  it  now  be  said  that  it  was  the  intend- 
ment of  the  parties  that  the  licensees  should  contribute 
more  to  the  benefit  of  the  licensor,  as  would  probably  be  the 
case  if  their  labor  and  means  were  in  no  sense  to  become 
a  factor  in  determining  the  net  proceeds  of  the  milling  ore? 
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We  have  no  precedent  to  guide  us,  except  as  we  find 
some  cases  promulgating  an  analogous  principle.  Where 
a  party  is  suing  for  damages  to  his  mine,  and  the  defend- 
ant is  a  trespasser  through  inadvertence,  he  would  be  com- 
pelled to  pay  only  the  value  of  the  ore  as  it  was  in  the 
mine,  and  would  be  entitled  to  limit  his  recovery,  first,  by 
the  value  of  what  is  taken ;  and,  second  by  the  cost  of 
mining  and  extraction,  tramming  and  hoisting  to  the  sur- 
face, or  hoisting  to  the  pit's  mouth,  which  would  be  the 
value  of  the  ore  to  the  party  suing  if  he  were  engaged  in 
mining  iiimself,  and  compelled  to  stand  the  expense  of 
producing  it:  2  Lindley,  Mines  §  868.  This  should  be 
confined  to  the  actual  cost  of  digging  or  quarrying  the  par- 
ticular ore  from  the  particular  vein  in  which  it  is  found, 
exclusive  of  the  work  of  running  levels,  drifts,  crosscuts, 
or  explorations,  development,  or  improvement,  in  discov- 
ering or  reaching  the  vein :  St.  Clair  v.  Cash  Gold  M,  & 
M,  Co.  9  Colo.  App.  235  (47  Pac.  466).  The  case  of  Colorado 
Cent.  Conaol.  Mm.  Co.  v.  Turck,  70  Fed.  294  (17  C.  C.  A. 
128),  involving  an  action  to  recover  damages  for  wrong- 
fully extracting  silver-bearing  ore,  is  illustrative  of  the 
principle.  There  the  trial  court  instructed  the  jury,  in 
substance,  that  the  measure  of  the  plaintiff's  recovery, 
provided  the  defendant  was  not  a  willful  trespasser,  was 
the  value  of  the  ore  taken  out  of  the  vein,  deducting  the 
cost  and  expense  of  breaking  it  and  bringing  it  to  the  sur- 
face or  mouth  of  the  mine,  with  the  further  injunction 
that  where  ore  has  been  broken  and  taken  out  by  lessees 
of  the  defendant  company,  and  the  latter  has  received  only 
a  royalty  on  the  ore,  the  royalty  so  received  might  prop- 
erly be  taken  to  represent  the  net  profit  that  had  been 
realized  by  the  defendant,  which  instruction  was  approved 
by  the  court  of  appeals.  In  further  support  of  the  doc- 
trine, see  Waters  v.  Stevenson^  13  Nev.  157  (29.  Am.  Rep. 
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293);  Fitzgerald  v.  Clark,  17  Mont.  100  (42  Pac.  273,30 
L.  R.  A.  803,  52  Am.  St.  Rep.  6G5);  Forsyth  v.  Wells,  41 
Pa.  291  (80  Am.  Dec.  617);  Ege  v.  Kille,  84  Pa.  333 ;  Austin 
V.  Huntsville  C,  &  Min,  Co,  72  Mo.  535  (37  Am.  Rep.  446). 
The  principle  being  applicable  when  the  damages  are  the 
result  of  trespass  occurring  innocently,  through  mistake, 
but  without  right,  how  much  more  appropriate  and  suit- 
able would  be  its  adaptation  where  the  property  is  taken 
out  under  a  license  or  positive  agreement  of  the  parties 
concerned  !  By  arriving  at  the  damages  sustained  under 
the  rule  announced,  the  mine  owner  is  protected,  and  at 
the  same  time  the  producer  does  not  lose  his  labor  and 
expense  of  mining  the  product,  which  is  fair  to  all. 

It  is  so  here.  The  parties,  presumably  contracting  in 
view  of  the  law  upon  the  subject,  intended  to  provide 
against  damage  to  the  mine  by  way  of  depriving  it  of  its 
milling  ore,  and  at  the  same  time  to  protect  the  licensees 
against  the  loss  of  their  labor  and  expense  in  mining  and 
producing  the  ore,  which,  as  we  have  seen,  consists  in  the 
labor  and  expense  of  digging  the  ore  from  the  vein  and 
bringing  it  to  the  surface.  This  would  mark  the  damage 
to  the  mine  owner,  or  the  net  profits,  were  the  ore  sold  at 
the  tunnel's  mouth.  If,  however,  it  is  to  be  shipped  and 
reduced,  and  the  gold  and  other  precious  metals  extracted, 
then  the  expense  of  sacking,  freighting,  and  milling  should 
likewise  be  deducted  from  the  gross  sum  produced,  and 
the  balance  would  indicate  the  net  profits  or  net  proceeds ; 
the  two  expressions  being  synonymous,  we  may  say,  in  the 
light  in  which  the  latter  is  employed  in  the  agreement 
under  consideration. 

Nor  do  we  think  the  form  of  action  has  any  particular 
bearing  upon  the  subject.  During  the  continuation  in 
force  of  the  contract,  the  interest  of  the  plaintiff  in  the 
ore  was  special,  and  he  could  only  demand  its  possession 
for  the  purpose  of  selling  the  same  and  retaining  the  net 
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proceeds.  The  cost  of  producing  it  from  the  vein  or  lode 
must  be  accounted  for  to  the  licensees,  or,  in  this  instance, 
to  the  defendant,  who  succeeds  them  ;  the  contract  defin- 
ing and  fixing  the  amount  of  his  recovery.  The  recovery, 
therefore  should  be  the  same,  whether  the  action  be  upon 
the  contract  for  damages,  or  in  the  present  form  for  the 
specific  property  that  the  plaintiff  has  stipulated  should 
be  retained  by  him  after  sale. 

It  follows  that  the  trial  court  erred  in  the  refusal  to  admit 
the  testimony  offered  for  the  purpose  of  showing  the  cost 
of  mining  the  ore  from  the  ledge,  and  in  instructing  the 
jury  that  they  should  not  deduct  such  cost  from  the  gross 
proceeds  in  arriving  at  the  net  proceeds  of  the  milling 
ore.  In  view  of  these  considerations,  the  judgment  of  the 
the  trial  court  will  be  reversed,  and  the  cause  remanded 
for  such  further  proceedings  as  may  seem  proper,  not 
inconsistent  with  this  opinion.  Reversed. 


Argued  8  March,  decided  21  March,  1904. 

COAST   liAND  CO.  v.  OREGON  COLONIZATION  CO. 

[75  Pac.  8W.] 

Service  of  Prockss  on  Corporation— Managing  Agent. 

1.  Under  B.  A  C.  Comp.  §  65,  providing  for  Hervlce  of  summons  on  the  "presi- 
dent or  other  head  of  the  corporation,  secretary,  cashier,  or  managing  agent,"  a 
service  on  the  **vice  president  and  managing  agent"  of  a  corporation  Is  sufficient, 
where  the  person  served  was  In  fact  the  managing  agent, although  he  had  ceased 
to  be  vice  president,  the  statute  being  in  the  alternative. 

Sufficiency  of  Evidence  of  Agency. 

2.  The  evidence  hen»  Is  satisfactory  that  the  person  on  whom  service  of  sum- 
mons was  made  was  in  fact  the  managing  agent  in  Oregon  of  the  defendant  cor- 
poration. 

Motion  to  Set  Aside  Service  of  Summons— Lacheh. 

H.  A  person  agnlnKt  whom  u  Jndsrment  has  been  rendered  must  move  with 
reasonable  promptness  to  set  It  aside.  If  he  thinks  It  wrongful,  and  laches  In  that 
respect  will  be  fatal  to  procuring  relief.  For  instance,  service  of  summons  In  a 
suit  against  a  corporation  having  been  made  on  a  person  who  was  stated  in  the 
return  to  be  the  managing  agent  of  the  defendant  (B.  &  (■.  Comp.  g  55),  a  motion 
four  months  later  to  set  aside  the  service  because  the  person  served  was  not  the 
managing  agent,  and  without  suggesting  a  meritorious  defense,  is  unreasonably 
late  and  should  be  overruled. 
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Example  of  Lacubs. 

4.  Where,  with  knowledge  of  the  record  in  a  suit  against  it.  a  corporation  asks 
and  obtains  from  a  Judgment  creditor  a  stay  of  execution  and  n^otiates  for  a 
settlement  of  the  matters  involved,  a  motion  to  set  aside  the  service  and  final 
order  for  a  technical  insufflcicncy,  comes  too  late  four  months  after  the  entry  of 
the  decree. 

From  Benton:   James  W.  Hamilton,  Judge. 

Suit  by  the  Coast  Land  and  Livestock  Company  against 
the  Oregon  Pacific  Colonization  Company  and  others. 
From  an  order  overruling  a  motion  to  set  aside  a  default 
decree  and  to  quash  the  return  of  summons  the  corpora- 
tion appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Bro- 
naugh  &  Bronaugh,  with  an  oral  argument  by  Mr.  EarlC, 
Bronaugh  and  Mr.  George  F,  Martin. 

For  respondent  there  was  a  brief  over  the  name  of 
Weatherford  &  Wyatt,  with  an  oral  argument  by  Mr.  Jas.  K. 
Weatherford. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  overruling  a  motion  to 
set  aside  a  decree  and  to  quash  a  return  on  a  summons. 
The  plaintiff  is  an  Oregon  corporation,  with  its  principal 
office  at  Albany,  and  the  defendant  is  a  Minnesota  corpo- 
ration. On  June  11,  1902,  S.  F.  Cook  obtained  from  the 
plaintiff  and  the  Oregon  Agricultural  Company  an  option 
in  the  name  of  F.  A.  Brown  for  the  purchase  of  about 
55,000  acres  of  land  in  Benton,  Polk,  and  Lincoln  coun- 
ties at  the  rate  of  $1.75  an  acre.  By  the  terms  of  the  agree- 
ment Brown  was  to  pay  $1,000  cash  and  $5,000  within  60 
days,  upon  the  payment  of  which  the  land  was  to  be  deeded 
to  him,  the  grantors  taking  notes  for  the  deferred  pay- 
ments, secured  by  a  mortgage  on  the  property.  On  July 
3d  Brown  assigned  his  option  to  George  H.  Selover,  of 
Minneapolis,  Minnesota,  and  on  July  28th  Selover  and 
S.  H.  Bates,  of  Minnesota, and  Cook  organized  the  defend- 
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ant  corporation,  for  the  purpose  of  taking  over  the  Brown 
option  and  handling  and  disposing  of  the  property,  it 
being  agreed  that  Cook  should  receive  one-fourth  of  the 
profits  of  the  venture.  As  appears  from  the  articles  of 
incorporation,  the  only  parties  composing  the  company 
were  Selover,  Cook,  and  Bates,  who  occupied  the  offices 
of  president,  vice  president,  and  secretary  and  treasurer, 
respectively,  which  offices  they  were  to  hold  for  one  year, 
or  until  the  next  annual  meeting  of  the  corporation,  which 
was  scheduled  to  be  held  in  Minneapolis  in  the  following 
January.  In  August,  1902,  the  defendant  complied  with 
the  terms  of  the  option,  paid  the  balance  of  the  first  pay- 
ment therein  stipulated,  and  the  plaintiff  and  its  associate 
company  deeded  to  it  the  land  as  agreed  upon  ;  the  plain- 
tiff taking  notes  of  the  defendant  and  Selover  and  Cook 
for  the  deferred  payments  secured  by  a  mortgage  on  the 
property.  Default  was  made  in  the  payment  of  these 
notes  when  due,  and  on  March  11, 1903,  the  plaintiff  com- 
menced a  suit  in  the  circuit  court  for  Benton  County  to 
foreclose  the  mortgage,  making  service  on  Cook  in  that 
county,  who  is  stated  in  the  return  of  the  sheriff  to  be  the 
"vice  president  and  managing  agent"  of  the  defendant  cor- 
poration. No  appearance  was  made  for  the  defendant,  and 
on  March  23d  a  judgment  and  decree  was  taken  against 
it  by  default.  On  July  8,  1903,  after  execution  had  been 
issued  and  the  property  advertised  for  sale,  the  defendant, 
without  any  showing  of  merits,  appeared  specially,  and 
moved  to  set  aside  the  decree  and  to  quash  the  return  on 
the  ground  that  Cook  was  not  at  the  time  the  service  was 
made  on  him  either  vice  president  or  managing  agent  of 
the  defendant.  This  motion  was  denied,  and  defendant 
appeals. 

1.  From  the  minutes  of  the  annual  meeting  of  the  de- 
fendant corporation  and  of  its  board  of  directors  it  appears 
that  prior  to  the  commencement  of  this  suit  Cook's  term 
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as  director  and  vice  president  had  expired,  and  his  suc- 
cessor had  been  elected  and  qualified,  so  that  he  was  not 
the  vice  president  at  the  time  the  summons  was  served 
upon  him.  This  is,  however,  immaterial,  if  he  was  in  fact 
the  managing  agent  of  the  defendant.  The  statute  provides 
that  summons  shall  be  served  upon  a  private  corporation 
by  delivering  a  copy  thereof,  together  with  a  copy  of  the 
complaint,  "to  the  president  or  other  head  of  the  corpo- 
ration, secretary,  cashier  or  managing  agent":  B.  &  C. 
Comp.  §  55.  Under  this  statute  and  the  proceedings  had 
in  this  case  substantially  two  questions  are  presented  for 
decision:  (1)  Whether  Cook  was  the  managing  agent  of 
the  defendant,  within  the  meaning  of  the  statute,  at  the 
time  the  summons  was  served  upon  him ;  and  (2)  whether 
the  defendant  was  guilty  of  such  laches  or  delay  in  mov- 
ing against  the  service  as  will  bar  the  relief  sought. 

2.  The  contention  for  the  defendant  is  that  Cook  was 
not  an  officer  or  agent  of  the  company,  and  had  no  connec- 
tion therewith  except  as  a  stockholder,  and  therefore  the 
service  was  void.  For  the  plaintiff  it  is  contended  that  Cook 
was  in  fact  the  managing  agent  of  the  defendant  in  Ore- 
gon, but,  if  he  was  not,  the  defendant's  conduct  and  laches 
has  been  such  as  to  prevent  it  from  objecting  to  the  serv- 
ice or  questioning  the  validity  of  the  decree  based  thereon. 
Numerous  ex  parte  affidavits  have  been  filed  in  support  of 
the  contentions  of  the  respective  parties.  These  affidavits 
are  lengthy,  in  many  respects  conflicting,  and  afford  un- 
satisfactory evidence  upon  which  to  determine  a  disputed 
question  of  fact.  We  shall  not  attempt  to  note  their  con- 
tents in  detail,  but  shall  state  generally  our  conclusions. 
Some  important  and  material  facts  in  the  case,  however, 
are  either  undisputed  or  so  clearly  shown  as  to  be  beyond 
controversy.  The  defendant  was  organized  for  the  sole 
purpose  of  taking  title  to  and  disposing  of  the  land  de- 
scribed in  the  option  obtained  by  Cook  from  the  plaintiff, 
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and  it  had  no  other  business.  Selover,  Bates,  and  Cook 
composed  the  corporation,  the  two  former  residing  in  Min- 
nesota and  the  latter  in  Oregon.  At  the  time  the  company 
was  organized  and  the  land  purchased  it  was  understood 
that  Cook  should  act  as  the  defendant's  agent  in  Oregon 
for  the  sale  of  the  land,  and  from  the  organization  of  the 
the  company  up  to  the  time  of  the  service  of  the  summons 
he  was  endeavoring  to  effect  a  sale  of  the  property.  Bates 
and  Selover  say  in  their  affidavits  that  it  w*as  the  under- 
standing that  Cook  was  to  act  as  the  agent  only  in  case  de- 
fendant should  conclude  to  open  an  office  in  Portland  and 
sell  its  land  by  retail ;  that  in  October,  1902,  Cook  was  ad- 
vised by  them  that  the  company  had  decided  not  to  sell 
its  land  at  retail,  and  would  not  open  an  office  at  Portland, 
and  that  he  was  not  to  have  anything  further  to  do  with 
the  company  except  as  its  vice  president  and  director.  In 
this  regard,  however,  they  are  contradicted  by  Cook,  who 
says  that,  as  a  part  of  the  consideration  for  the  transfer  to 
the  defendant  of  the  option  previously  secured  by  him,  it 
was  agreed  that  he  should  have  an  undivided  one-fourth 
interest  in  all  the  profits  arising  from  the  sale  of  the  land, 
and  should  be  the  general  manager  of  the  company's  bus- 
iness in  Oregon  ;  that  immediately  thereafter,  as  such  man- 
ager, he  went  into  possession  of  the  land  purchased  from 
the  plaintiff,  and  has  ever  since  acted  in  that  capacity; 
that  he  has  never  been  notified  of  any  change  in  the  man- 
agement or  of  his  relation  to  the  company. 

Mr.  Stone,  the  president  of  the  plaintiff,  Mr.  Hogan,  its 
secretary,  Mr.  Davis,  one  of  its  directors,  and  Mr.  Weath- 
ford,  its  attorney,  say  that  Selover,  Bates,  and  Cook  were 
all  present  and  participated  in  the  negotiations  for  the  sale 
of  the  land  by  the  plaintiff  to  the  defendant;  that  it  was 
then  stated  and  represented  by  them  that  Cook  was  to  be 
the  general  manager  of  the  defendant  in  Oregon,  and  to 
have  charge  of  and  sell  its  land.    Mr.  Stone  says  that  there- 


488  Coast  Land  Co.  v.  Orboon  Col.  Co.       [44  Or. 

after  he  (Cook)  '^seemed  to  be  the  general  manager  in 
handling  the  lands  and  looking  after  them,  and  has  been 
continuously  up  to  the  present  time  handling  said  lands 
so  far  as  any  person  has  been  looking  after  them."  Mr. 
Weatherford  says  that  "  both  George  H.  Selover  and  Silas 
H.  Bates  informed  me  that  Mr.  S.  F.  Cook  was  to  be  the 
active  manager  in  making  sales  of  said  lands.  This  they 
informed  us  before  they  purchased  it  and  after  the  pur- 
chase was  made,  and  the  said  S.  F.  Cook  was  on  the  ground 
and  went  into  possession  and  handling  the  lands,  and  con- 
tinued in  said  capacity  until  long  after  service  was  made 
of  the  summons  herein  referred  to,  without  any  change 
being  made,  so  far  as  I  could  discover;  and,  as  I  under- 
stand, he  is  still  in  possession,  and  that  no  notice  was  ever 
given  of  any  change  in  the  officers  of  said  company  or  in 
the  management  thereof."  Mr.  Hogan  says  that  at  the 
time  and  during  the  negotiations  for  the  purchase  of  the 
land  by  the  defendant,  Selover  frequently  stated  that  Cook 
was  to  be  the  manager  and  agent  for  the  defendant  in  Ore- 
gon ;  **  that  to  my  personal  knowledge  the  said  S.  F.  Cook 
has  since  that  time  and  at  various  and  divers  times  been 
in  Benton  and  Lincoln  counties,  showing  said  lands  to 
prospective  purchasers ;  and  that  on  the  date  of  the  serv- 
ice of  summons  in  the  above-entitled  suit  the  said  S.  F. 
Cook  was  in  Corvallis,  returning  from  one  of  such  trips." 
J.  D.  Wilcox,  the  agent  of  the  Oregon  Agricultural  Com- 
pany, testifies  that  he  was  frequently  informed  by  Selover 
and  Bates  that  Cook  was  to  be  the  general  manager  of  the 
defendant,  and  that  he  had  never  heard  of  his  being  re- 
moved, or  any  change  made  in  the  management,  until  the 
affidavits  were  tiled  in  support  of  the  motion  to  set  aside 
the  decree.  These  affidavits  are  in  some  respects  contra- 
dicted by  Selover  and  Bates,  but  the  weight  of  the  testi- 
mony is  so  strongly  in  favor  of  the  plaintiff  that  we  think 
it  must  be  taken  as  a  fact  in  the  case  that  Cook  was  the 
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agent  of  the  defendant  in  Oregon  at  the  time  of  the  service 
of  the  summons,  and  its  general  representative  here. 

This  conclusion  is  supported  by  the  fact  that  about  a 
month  before  the  commencement  of  the  suit  Selover,  the 
president  of  the  company,  was  advised  by  Mr.  Weatherford 
that  he  had  been  instructed  to  commence  foreclosure  pro- 
ceedings, and  would  proceed  to  do  so  at  once,  unless  the 
defendant  would  accept  certain  propositions  for  settlement 
made  by  the  plaintiff,  which  it  refused ;  that  about  the 
time  the  suit  was  commenced.  Bates,  the  secretary  and 
treasurer  of  the  defendant,  came  from  Minnesota  to  Ore- 
gon as  its  representative  for  the  purpose  of  adjusting  its 
affairs  with  the  plaintiff.  He  arrived  in  Albany  about  the 
11th  of  March — the  day  on  which  the  suit  was  commenced 
and  the  summons  was  served — and  remained  until  the  last 
of  the  month  or  the  first  of  April.  During  that  time  he 
frequently  called  upon  and  had  numerous  interviews  with 
the  attorney  and  the  officers  of  the  plaintiff  company,  and 
was  informed  by  them  and  knew  that  the  suit  had  been 
commenced,  that  service  had  been  made  upon  Cook  as  the 
agent  of  the  defendant,  and  was  advised  before  he  left 
Albanv  that  a  decree  of  foreclosure  had  been  rendered, 
based  on  such  service.  He  never  at  anv  time  stated  or  in- 
timated  to  the  officers  or  agents  of  plaintiff  or  its  attorney 
that  Cook  was  not  the  agent  or  representative  of  the  defend- 
ant. On  the  contrary,  after  the  rendition  of  the  decree,  and 
after  he  had  knowledge  of  that  fact,  he  entered  into  nego- 
tiations with  the  plaintiff  for  a  settlement,  and  obtained 
from  it  an  agreement  to  delay  execution  on  the  decree  in 
order  to  give  the  defendant  time  to  consider  a  proposition 
of  settlement  made  by  plaintiff,  or  to  dispose  of  the  land 
and  pay  the  judgment.  Mr.  Bates  admits  that  he  was  in 
Albany  during  the  dates  referred  to,  and  that  he  had  con- 
ferences with  the  officers  and  attorney  of  the  plaintiff,  and 
he  knew  that  the  suit  had  been  commenced ;  but  denies 
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that  he  knew  that  service  had  been  made  upon  Cook,  or 
that  a  decree  of  foreclosure  had  been  entered.  He  is,  how- 
ever, contradicted  by  the  positive  affidavits  of  five  or  six 
reputable  citizens,  and,  if  they  are  to  be  believed,  his  mem- 
ory is  at  fault. 

3.  Under  these  circumstances  the  motion  to  set  the  de- 
cree aside  and  to  quash  the  return  was  properly  denied. 
No  showing  of  merits  is  made  by  the  defendant,  and  no 
claim  that  it  has  any  defense  to  the  suit.  Its  motion  is 
based  solely  on  the  ground  that  Cook  was  not  an  officer  or 
agent  of  the  company  upon  whom  valid  service  could  be 
made.  Whether  he  was  technically  a  managing  agent 
within  the  meaning  of  the  statute  providing  for  the  service 
of  summons  on  private  corporations,  he  was  its  agent  and 
representative  in  Oregon,  looking  after  and  attending  to 
its  property  and  business  in  this  State,  and,  if  the  service 
upon  him  was  not  valid,  it  was  the  defendant's  duty  to  have 
promptly  moved  against  it,  and  not  have  waited  until  after 
the  decree  had  been  rendered,  and  the  property  advertised 
for  sale.  It  is  the  duty  of  a  party  against  whom  a  judg- 
ment has  been  wrongfully  rendered  to  exercise  reasonable 
diligence,  after  knowledge  thereof,  in  procuring  its  vaca- 
tion, and  his  inexcusable  laches  and  delay  will  preclude 
him  from  obtaining  the  relief  sought.  In  such  case  the 
party  making  the  application  is  required  to  act  in  good 
faith  and  with  reasonable  diligence.  If  he  has  knowingly 
acquiesced  in  the  judgment,  or  been  guilty  of  unreason- 
able delay  in  seeking  his  remedy,  relief  will  be  denied  him : 
1  Black,  Judgments,  §  313;  McQuillan  v.  Hunter,  1  Phila. 
50;  McCormick  v.  Hogan,  48  Md.  404. 

4.  Asto  what  laches  and  delay  will  preclude  a  party  from 
moving  to  vacate  a  judgment  must  be  determined  upon 
the  particular  facts  of  each  case.  No  general  rule  can  be 
or  has  been  laid  down  on  the  subject.  Now,  it  appears 
that  Bates  knew  of  the  service  on  Cook,  and,  without  object- 
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ing  thereto,  or  raising  any  question  as  to  the  validity  of 
the  decree,  negotiated  with  the  plaintiff  for  an  adjustment 
of  the  differences  between  it  and  the  defendant,  on  the 
assumption  that  the  service  was  good  and  the  decree  valid. 
He  thereby  necessarily  induced  the  plaintiff  to  rest  secure 
on  the  belief  of  its  officers  and  attorney,  caused  by  the 
representations  of  himself  and  Selover,  that  Cook  was  in 
fact  the  agent  and  representative  in  Oregon  of  the  defend- 
ant. If  Cook  was  not  an  agent  at  the  time  the  service  was 
made,  it  was  the  plain  duty  of  Bates,  under  the  circum- 
stances, to  have  disclosed  that  fact  to  the  plaintiff,  and,  if 
he  had  done  so,  it  would  have  been  able  to  have  made  serv- 
ice  upon  him,  and  thereby  unquestionably  have  obtained 
jurisdiction.  He,  however,  made  no  objection  to  the  service 
or  the  validitv  of  the  decree,  but  on  the  other  hand,  entered 
into  an  arrangement  with  the  plaintiff  for  the  postpone- 
ment of  the  issuing  of  an  execution  on  the  decree.  The 
defendant  having  thus  recognized  and  acquiesced  in  the 
regularity  of  the  service  and  the  validity  of  the  decree,  it 
was  too  late  for  it  to  move  four  months  thereafter  to  vacate 
the  decree  and  quash  the  return  on  a  mere  technical  in- 
sufficiency of  service. 

The  decree  of  the  court  below  will  be  affirmed,  and  it 
is  so  ordered.  Affirmed. 
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LESLEY   r.  KLAMATH   COUNTY.  ^ — ^ 

[76  Pac.709.] 

Abdrkss  ok  Petition  for  Public  Road— Jurisdiction. 

1.  The  addrcKs  of  a  petition  for  the  establishment  of  a  public  road  Is  Immate- 
rial If  it  Is  entitled  in  the  proper  tribunal:  For  example,  where  a  petition  for  a  road 
is  entitled  "In  the  County  Court  of  the  8tate  of  Oregon,  County  of  K.,"  the  fact 
that  It  Is  addressed  to  the  county  Judge  and  oommlsslonei'S  by  their  names  and 
titles  of  office  does  not  atlVct  the  Jurisdiction  of  the  court. 
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ViswEBS  Must  Locate  Either  a  Road  ob  Gate  as  Petitioned  fob 
2.  Under  B.  A  C.  Com  p.  U  *f^*  iSffT*,  provldintr  that  when  It  shall  appear  to  the 
county  court  that  the  residence  of  any  person  Is  not  reached  by  a  public  road 
viewers  shall  be  appointed  to  locate  a  county  road  thirty  feet  wide  or  a  gateway 
not  less  than  ten  feet  wide,  according  to  the  application,  It  Is  not  optional  with 
the  viewers  to  locate  either  a  road  or  gateway,  but  they  must  view  and  locate  the 
easement  petitioned  for. 

Rbquibed  Proximity  of  Road  to  Residence  of  Petitioner. 

8.  Under  Section  4966,  B.  A  C.  Comp.,  providing  for  viewing  and  locating  a 
county  road  from  the  residence  of  the  petitioner  to  a  public  road,  It  is  not  neces- 
sary to  begin  the  road  at  the  very  house,  but  It  may  be  so  located  as  to  afford  con> 
venient  access  to  the  premises. 

Presumption  of  Gobbectness  of  Ruling  of  Tbial.  Coubt— AppbaLt. 

4.  The  evidence  being  conflicting  as  to  the  actual  location  of  a  road  established 
by  the  county  court,  it  will  be  presumed  on  appeal  that  it  was  located  as  provided 
by  the  statutes. 

Constbuction  of  Petition. 

5.  Where  a  petition  for  the  establishmeutof  a  public  road  under  B^A  C.  Oomp. 
2  4966,  shows  that  a  roadway  was  formerly  open  from  a  corner  of  petitioner's 
premises  to  a  county  road,  but  It  Is  not  alleged  that  this  was  a  road  of  public  ease- 
ment, or  a  public  road  of  any  kind,  or  that  it  has  been  closed  by  authority  of 
court,  the  petition  cannot  be  regarded  as  one  for  the  vacation  of  a  former  road. 

From  Klamath  :   Henry  L.  Benson,  Judge. 

The  County  Court  of  Klamath  County  having  estab- 
lished a  public  road  as  petitioned  for  by  Caleb  T.  Oliver, 
a  review  was  prosecuted  by  Geo.  L.  Lesley  and  Geo.  \V. 

*  Note.— This  case  was  tried  before  Sections  4966  and  4967,  B.  A  C.  Comp.,  were 
repealed :  Laws  190B,  p.  262.   A  copy  of  these  sections  follows.— Rbporteb. 

4966.  Whenever  it  shall  appear  to  the  county  court  of  any  county  of  this  .State 
by  the  sworn  petition  of  any  person  that  the  residence  of  such  person  is  not 
reached  by  any  convenient  public  road  heretofore  provided  for  by  law,  and  that  it 
is  necessary  that  the  public  and  such  person  shall  have  ingress  and  egress  from 
the  residence  of  such  person,  the  county  court  shall  thereupon  appoint  three  (3) 
disinterested  freeholders  of  the  county  as  viewers,  and  cause  an  order  to  be  Issued 
directing  them  to  meet  at  a  time  therein  specified  (not  less  than  ten  days  from 
the  making  of  such  order)  and  view  out  and  locate  a  county  road  thirty  OO)  feet 
in  width,  or  a  gateway  not  less  than  ten  nor  more  than  thirty  feet  in  width,  from 
the  residence  of  such  person  to  some  other  public  road,  steamboat  binding,  or 
railroad  station,  according  to  the  application,  and  to  assess  damages  to  be  sus- 
tained thereby,  a  copy  of  which  order  shall  be  served  upon  the  persons  through 
whose  land  said  road  or  gateway  shall  pass  within  four  days  after  the  making 
of  such  order. 

4967.  Said  viewers  shall  meet  upon  the  daj'  mentioned  in  said  order, and  shall 
proceed  to  locate  and  mark  out  a  public  road  or  gateway  from  some  certain  point 
on  the  premises  of  the  applicant  to  some  certain  point  upon  another  public  road 
or  gateway,  or  steamboat  landing  or  railroad  station,  so  as  to  do  the  least  damage 
to  the  land  through  which  such  road  or  gateway  Is  located,  and  shall  assess  the 
damages  sustained  by  the  persons  owning  such  lauds. 


1 


Mar.  1904.]       Lesley  v.  Klamath  County.  493 

# 

Offield  to  the  circuitcourt.  The  writ  was  dismissed,  where- 
upon the  proceeding  was  brought  to  this  court. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  name  ot  A.  L, 
Leavitt,  with  an  oral  argument  by  Mr.  Fred  H.  Mills. 

For  respondent  there  was  a  brief  and  an  oral  argument 
bv  Mr.  J.  C.  Rutenic. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  an  appeal  from  the  judgment  of  the  circuit 
court  dismissing  a  writ  of  review  from  the  county  court  of 
Klamath  County  from  a  proceeding  entitled  "In  the  Mat- 
ter of  the  Petition  of  Caleb  T.  Oliver,  for  a  Road  of  Public 
Easement."  Some  questions  are  made  as  to  the  regularity 
of  the  appeal  and  of  the  service  of  the  writ  of  review  from 
the  county  court  so  as  to  give  the  circuit  court  jurisdiction 
in  the  premises,  but  these  may  be  passed  over,  and  the  case 
disposed  of  on  its  merits,  as  in  either  view  the  result  would 
be  the  same. 

1.  The  first  objection  insisted  upon  by  the  appellants  is 
that  the  county  court  was  only  authorized  and  empowered 
to  entertain  the  proceeding  upon  a  petition  addressed  to 
the  county  court  of  Klamath  County,  whereas  the  one  in 
question  was  addressed  to  Hon.  L.  F.  Willits,  county  judge, 
Fred  Melhase  and  H.  T.  Anderson,  county  commissioners. 
By  a  stipulation  of  the  parties,  which  accompanies  the 
record,  it  appears  that  the  petition  was  entitled  **  In  the 
County  Court  of  the  State  of  Oregon,  County  of  Klamath." 
Being  so  entitled',  it  is  immaterial  whether  it  was  addressed 
to  the  county  court  or  to  the  individual  members  thereof, 
or  in  either  capacity,  as  at  most  it  could  constitute  an  irreg- 
ularity only,  not  affecting  the  jurisdiction  of  the  court  to 
entertain  the  proceeding. 

2.  The  petitioner  prayed  that  viewers  be  appointed  to 
view  out  and  locate  a  county  road  thirty  feet  in  width  from 
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the  residence  of  the  petitioner  to  the  county  road  there- 
tofore established  along  the  west  line  of  sections  12  and 
13,  township  41  south,  range  10  east,  so  as  to  do  the  least 
damage  to  the  land  through  which  the  road  is  located,  and 
to  assess  damages,  etc.  The  order  of  the  court  appoint- 
ing the  viewers  followed  the  prayer  of  the  petition,  direct- 
ing them  to  view^  out  and  locate  a  county  road  thirty  feet 
in  width.  The  second  objection  is  directed  to  this  order, 
because  it  did  not  leave  it  discretionary  with  the  viewers 
to  locate  either  a  county  road  or  a  gateway.  The  question 
presented  depends  upon  the  provisions  of  Sections  4966  and 
4967,  B.  &  C.  Comp.  Properly  construed,  the  petitioner  is 
authorized  to  petition  for  either  a  road  or  a  gateway,  and 
it  is  not  optional  with  the  viewers  to  establish  which  they 
may  choose,  but  they  must  view  out  the  easement  prayed 
for,  and  as  directed  by  the  county  court,  so  as  to  do  the 
least  damage  to  the  land  through  which  it  may  pass. 

3.  The  order  appointing  viewers  directed  them  to  meet 
at  the  residenc  of  Caleb  T.  Oliver,  or  the  northwest  corner 
of  the  east  half  of  the  west  half  of  section  13,  township 
41  south,  range  10  east,  and  view  out  and  locate  a  county 
road  thirty  feet  in  width  from  the  residence  of  said  Caleb 
T.  Oliver  to  the  county  road  specified  in  the  petition.  The 
viewers  report  that  they  located  the  road,  beginning  at  the 
said  northwest  corner  of  the  east  half  of  the  west  half  of 
section  13,  and  running  thence  west  10  chains  on  Lesley's 
laud  ;  thence  north  1.25  chains  ;  thence  west  10  chains  on 
land  occupied  by  Bert  Davis  to  an  intersection  with  the 
county  road.  A  plat  accompanies  the  report,  which  indi- 
cates that  the  beginning  point  of  the  road  is  not  at  the 
residence  of  Caleb  T.  Oliver,  but  is  distant  therefrom  an 
eighth  of  a  mile,  if  not  further.  Upon  this  state  of  the 
record  it  is  contended  that  the  county  court  was  unauthor- 
ized to  approve  the  report  and  direct  the  establishment 
and  opening  of  the  road  as  laid,  because,  it  is  argued,  the 
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road  does  not  extend  from  the  residence  of  the  petitioner 
to  some  public  road.  It  was  the  intendment  of  the  statute 
(Section  4966,  B.  &  C.  Comp.)  to  provide  a  road  of  public 
easement  to  and  from  the  residence  of  the  petitioner. 
This  is  for  the  benefit  of  the  public  as  well  as  for  the  peti- 
tioner, and  any  road  that  does  not  afford  this  privilege  is 
without  the  purview  of  the  law.  It  is  not  believed,  how- 
ever, to  be  necessary  to  a  practical  and  full  exercise  of  the 
privilege  that  the  road  should  begin  at  the  very  dooryard 
of  the  residence  of  the  petitioner.  It  is  sufficient  for  the 
purpose  that  it  gives  convenient  entrance  to  the  premises 
of  the  petitioner  in  proximity  to  the  residence,  so  that 
access  to  and  from  the  same  by  the  public  is  assured. 
This  is  apparent  when  the  succeeding  section  is  read  in 
connection  with  this  one. 

4.  There  is  some  controversy  as  to  the  distance  of  the 
residence  from  the  point  of  beginning,  the  plat  of  the 
viewers  showing  it  to  be  an  eighth  of  a  mile  or  more,  but 
no  measurement  appears  to  have  been  made  by  the  sur- 
veyor. Upon  the  other  hand,  the  petition  represents  that 
it  is  near  the  point  of  beginning.  The  county  court  was 
in  a  position  to  determine  as  to  this  matter,  it  being  one 
of  fact,  and,  having  directed  an  establishment  of  the  road, 
we  must  presume  that  the  conditions  of  the  law  have  been 
fulfilled  in  that  particular. 

5.  It  is  next  and  lastly  contended  that  the  petition  was, 
in  effect,  for  the  vacation  of  the  former  road,  as  well  as 
for  the  establishment  of  this  one.  The  petition  simply 
shows  that  a  roadway  was  kept  open,  leading  from  the 
northwest  corner  of  petitioner's  premises  to  the  county 
road,  but  it  is  nowhere  alleged  that  this  was  a  road  of 
public  easement,  or  a  public  road  of  any  nature,  or  that 
it  was  closed  by  authority  of  the  county  court ;  so  that  the 
inference  is  that  it  was  but  a  private  way,  which  had  been 
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otherwise  closed  to  the  petitioner  and  the  public.    The 
point  is  without  force. 

These  considerations  lead  to  an  affirmance  of  the  judg- 
ment of  the  court  below,  and  it  is  so  ordered. 

Affirmed. 


Argued  8  February,  decided  1  March,  1901. 

FAABOW   i\  NSVIK. 

[75  Pac.7n.l 

Writ  of  Rbvibw— Sufficibncy  of  Title. 

1.  Under  Section  506,  B.  &  C.  Gomp.,  providing  that  a  writ  of  review  shall  be 
allowed  on  the  petition  of  plaintlflT  (who  Is  defined  by  section  602  to  be  the  party 
prosecuting  the  proceeding),  describing  with  convenient  certainty  the  declKlon 
or  determination  sought  to  be  reviewed  and  setting  forth  the  errors  alleged  to 
have  been  committed  therein,  a  petition  for  a  writ  of  review  otherwise  sufflcieni 
Is  not  fotally  defective  because  It  Is  not  entitled  In  a  court  as  an  ordinary  com- 
plaint would  be. 

Stating  Names  of  Interested  Parties. 

2.  It  Is  not  necessary  to  the  validity  of  a  writ  of  review  that  it  state  the  names 
of  the  parties  arranged  as  plain tlfl^  and  defendants,  or  that  It  show  how  they  are 
interested,  where  the  record  of  the  inferior  tribunal  shows  that  the  parties  ap- 
peared and  tried  the  case  there. 

Stating  Date  of  Order  to  be  Reviewed. 

8.  Failure  in  a  petition  for  a  writ  of  review  to  set  out  the  date  of  the  order 
sought  to  be  reviewed  is  immaterial,  where  It  appears  otherwise  that  the  petition 
was  filed  and  the  writ  Issued  within  the  time  limited  by  the  statute  for  that  pur- 
pose. 

Specification  of  Errors  in  Petition. 

4.  The  specification  of  errors  in  a  petition  for  a  writ  of  review  need  be  only 
sufficiently  definite  to  bring  to  the  attention  of  the  reviewing  authority  the  action 
complained  of  and  the  reasons  why  the  petitioner  thinks  It  erroneous,  as,  that 
the  Inferior  tribunal  exceeded  its  Jurisdiction  in  making  a  certain  order. 

Parties  to  Review  Proceeding. 

5.  Neither  the  county  court  nor  the  county  Judge  is  a  proper  or  neoeiisary 
party  to  a  writ  to  review  the  action  of  that  court  in  a  probate  matter. 

Purpose  of  Writ  of  Review— Questions  Reviewable. 

6.  The  purpose  of  a  writ  of  review  in  Oregon  is  to  review  the  proceedings  of 
the  Inferior  tribunal  only  In  those  particulars  wherein  it  has  acted  without  juri»- 
dictlon  or  has  exercised  its  functions  illegally.  The  action  of  the  probate  court, 
for  example,  In  allowing  a  claim  of  an  administrator  against  the  estate  where 
it  was  not  presented  until  the  period  of  limitation  had  expired,  in  violation  of 
Section  1107,  B.  A  C.  Comp.,  Is  reviewable;  but  the  court's  action  in  reference  to 
Interest  on  the  unexpended  balance  is  not  reviewable,  being  a  matter  within 
its  Jurisdiction. 

From  Columbia :   Thomas  A.  McBride,  Judge. 
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Writ  of  review  by  Kinder  C.  Farrow  and  others  against 
Allen  Nevin,  as  administrator  of  the  estate  of  John  Farrow, 
deceased.  From  a  judgment  in  favor  of  plaintiffs,  defend- 
ant appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Dillard 
&  Day,  with  an  oral  argument  by  Mr.  J.  W.  Day, 

For  respondents  there  was  a  brief  over  the  names  of 
Samuel  H.  Oruber  and  Joel  N.  Pearcy,  with  an  oral  argu- 
ment bv  Mr.  Chruber. 

Mr.  Justice  Bban  delivered  the  opinion. 

On  July  20,  1891,  the  defendant,  A.  Nevin,  was  ap- 
pointed administrator  of  the  estate  of  John  Farrow,  de- 
ceased, by  the  county  court  of  Columbia  County,  and 
immediately  qualified  and  entered  upon  the  discharge  of 
his  duties.  In  November,  1901,  more  than  10  years  later, 
he  filed  his  final  account,  in  which  he  credited  himself 
with  $280  for  money  alleged  to  have  been  loaned  by  him 
to  the  deceased.  Objections  were  made  to  the  allowance 
of  this  item,  because,  among  other  things,  the  claim  was 
barred  by  the  statute  of  limitations;  but  the  objections 
were  overruled,  and  the  item  allowed  by  the  county  court. 
On  a  writ  of  review  to  the  circuit  court  the  decree  of  the 
county  court  was  reversed,  and  the  item  disallowed,  and 
the  administrator  charged  with  interest  on  the  balance  in 
his  hands  on  March  6,  1893.  From  this  judgment  the 
present  appeal  is  taken.  It  is  contended  that  the  petition 
for  the  writ  of  review  is  fatally  defective,  in  that  it  is  not 
entitled  in  any  court;  does  not  set  out  the  names  of  any 
parties,  either  as  plaintiffs  or  defendants ;  does  not  allege 
that  the  petitioners  or  any  of  them  have  any  right  to  the 
writ  or  interest  in  the  matter  sought  to  be  reviewed  ;  does 
not  show  that  it  was  filed  within  six  months  after  the  date 
of  the  order  of  final  settlement  in  the  county  court;  does 

44  Ob. 32 
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not  specify  any  errors  of  the  county  court;  and  does  not 
make  either  the  county  judge  or  court  a  party  to  the  pro- 
ceeding. 

1.  We  do  not  think  any  of  these  objections  sufficient  to 
reverse  the  cause.  It  is  true  the  petition  is  not  entitled  in 
any  court,  and  does  not  contain  the  names  of  formal  plain- 
tiffs or  defendants.  It  is  denominated  a  '^petition  for  writ 
of  review  of  proceedings  of  the  county  court,"  and  is  ad- 
dressed "To  The  Hon.  Thomas  A.  McBride,  Judge  of  the 
Circuit  Court  of  the  State  of  Oregon  for  Columbta  County." 
It  contains  the  names  of  the  parties  prosecuting  the  pro- 
ceeding and  that  of  the  adverse  party.  It  was  filed  with 
the  clerk  of  the  circuit  court,  and,  based  thereon,  an  order 
of  the  judge  of  that  court  was  made  directing  a  writ  to 
issue  as  prayed  for,  which  was  done  accordingly.  The  stat- 
ute (B.  &  C.  (>omp.  §  596)  provides  that  the  writ  shall  be 
allowed  upon  the  petition  of  the  plaintiff,  who  is  defined 
to  be  the  party  prosecuting  the  proceeding  (B.  &  C.  Comp. 
§  592),  describing  the  decision  or  determination  sought 
to  be  reviewed  with  convenient  certainty,* and  setting  forth 
the  errors  alleged  to  have  been  committed  therein.  The 
statute  must,  of  course,  be  substantially  complied  with  be- 
fore the  writ  can  rightfully  issue  (Southern  Oregon  Co.  v. 
Coos  County,  30  Or.  250,  47  Pac.  852  ;  Southern  Oregon  Co. 
V.  Gage^  31  Or.  599,  47  Pac.  1101);  but  a  mere  failure  to 
entitle  the  petition  as  a  complaint  in  an  ordinary  action 
or  suit  is  not  so  far  fatal  to  the  proceedings  as  to  invali- 
date an  order  for  the  writ  when  the  petition  contains  all 
the  essential  requisites  of  the  statute. 

2.  The  names  of  certain  parties,  including  J.  N.  Pearcy, 
as  administrator  of  the  estate  of  William  Farrow,  deceased, 
are  stated  in  the  petition  as  the  parties  prosecuting  the 
proceeding,  and  it  is  alleged  that  Farrow  was  the  father 
and  sole  heir  of  the  defendant's  intestate,  and  prior  to  his 
death  had  given  Pearcy  a  power  of  attorney  to  collect  the 
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amount  due  him ;  that  in  due  time  after  the  filing  of  the 
final  account  of  the  defendant,  and  before  the  hearing, 
Mr.  Gruber,  as  attorney  for  the  heirs,  filed  objections  to 
the  allowance  of  certain  items  therein,  including  the  one 
now  in  controversy.  There  is  no  direct  averment  that  any 
of  the  parties  named  in  the  petition  except  William  Far- 
row, were  or  are  the  heirs  of  the  defendant's  intestate,  but 
it  is  inferentially  so  stated,  and  the  record  as  certified  up 
in  obedience  to  the  writ  of  review  shows  that  such  parties 
appeared  in  the  court  below  and  objected  to  the  allowance 
of  the  final  account. 

3.  The  date  of  the  order  of  the  county  court  sought  to 
be  reviewed  is  not  set  out  in  the  petition,  but  it  does  ap- 
pear therefrom  that  the  petition  was  filed  and  the  writ 
issued  within  six  months  from  the  date  of  the  filing  of  the 
final  account,  and  therefore  necessarily  within  the  time 
provided  by  law  after  the  order  approving  such  account. 

4.  The  error  specified  wassufficient.  It  is  that  the  county 
court  exceeded  its  jurisdiction  in  allowing  the  claim  of  the 
defendant  administrator  for  money  alleged  to  have  been 
loaned  bv  him  to  the  deceased,  because  the  claim  was 
barred  by  the  statute  of  limitations.  The  office  of  a  peti- 
tion for  a  writ  of  review  is  not  that  of  a  complaint  in  an 
ordinary  action  or  suit,  but  merely  to  bring  to  the  notice 
of  the  circuit  court  or  judge  thereof  the  decision  or  deter- 
mination sought  to  be  reviewed,  and  the  grounds  upon 
which  the  party  prosecuting  the  proceeding  seeks  relief 
iherefrom.  When  it  is  sufficient  for  this  purpose,  and  the 
writ  has  been  issued,  and  the  proceedings  sought  to  be  re- 
viewed have  been  certified  to  the  circuit  court,  the  latter 
may  rightfully  examine  tlicm  to  ascertain  whether  the  in- 
ferior court,  officer,  or  tribunal  has  exceeded  its  jurisdic- 
tion or  exercised  its  functions  erroneously  to  the  injury  of 
the  petitioner,  regardless  of  the  mere  technical  defects  in 
the  petition  for  the  writ. 
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5.  Neither  the  county  court  nor  judge  thereof  is  a  nec- 
essary or  proper  party  to  a  proceeding  to  review  the  action 
of  the  county  court  in  the  matter  of  the  final  settlement  of 
the  estate  of  a  decedent.  They  are  not  in  any  sense  parties 
to  the  litigation,  or  interested  in  the  result. 

6.  It  is  also  insisted  that  the  remedy  of  the  petitioners 
was  by  an  appeal  from  the  decree  of  the  county  court,  and 
not  by  writ  of  review.  A  writ  of  review,  under  our  statute, 
cannot  be  used  as  a  substitute  for  an  appeal,  nor  can  a  mere 
error  of  an  inferior  court,  oJBRcer,  or  tribunal,  either  of  fact 
or  of  law,  in  the  exercise  of  a  rightful  jurisdiction,  be  re- 
viewed or  considered  in  such  a  proceeding.  The  writ  will 
lie  only  when  the  inferior  court  or  tribunal  has  exceeded 
its  jurisdiction  or  exercised  its  functions  illegally  or  con- 
trary to  the  course  of  procedure  applicable  to  the  matter 
before  it :  Garnsey  v.  County  Court,  33  Or.  201  (54  Pac.  539, 
1089);  McAniah  v.  Grant,  44  Or.  57  (74  Pac.  396).  In  the 
case  at  bar,  however,  the  question  presented  is  not  that  of 
an  erroneous  exercise  of  a  rightful  jurisdiction,  but  that 
the  county  court  exceeded  its  jurisdiction  in  allowing  the 
claim  of  the  administrator  for  money  alleged  to  have  been 
loaned  by  him  to  decedent,  because  it  was  prohibited  from 
doing  so  by  law.  Section  1167,  B.  &  C.  Comp.,  provides  that 
if  an  executor  or  administrator  is  a  creditor  of  the  estate,  and 
his  claim  is  not  presented  to  the  county  judge  for  allow- 
ance ''before  it  is  barred  by  the  statute  of  limitations,  such 
claim  cannot  be  allowed,  retained,  or  recovered."  Under 
this  section  the  county  court  is  without  power  or  authority 
to  allow  the  claim  of  an  administrator  or  executor  unless 
it  has  been  presented  to  the  county  judge  for  allowance 
before  it  is  barred  by  the  statute  of  limitations.  The  claim 
of  the  administrator  in  this  case  was  not  so  presented,  and 
the  court,  therefore,  exceeded  its  jurisdiction  in  allowing 
him  credit  therefor  on  final  settlement.  The  circuit  court, 
however,  was  in  error  in  adjudging  and  decreeing  that  the 
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administrator  should  be  charged  with  interest  on  the  bal- 
ance in  his  hands  from  March  6, 1893.  That  was  a  question 
which  rightfully  belonged  and  was  within  the  jurisdiction 
of  the  county  court,  and  its  determination,  even  if  errone- 
ous, cannot  be  disturbed  by  the  circuit  court  on  a  writ  of 
review.  The  judgment  appealed  from  will  therefore  be 
modified  by  remitting  the  interest,  and  in  all  else  affirmed. 

Modified. 


Argrued  15  March,  decided  28  March,  1904. 

ZOBN  V.  LIVBSIiET. 

[76  Pac.1067.1 

Notice  Imputed  by  Record  of  Chattel  Mobtoage. 

1.  The  proper  record  of  a  chattel  mortgage  conclusively  imputes  notice  of  the 
contents  of  the  Instrument,  and  of  the  mortgagee's  rights  thereunder,  irrespective 
of  actual  notice. 

Striking  Out  Conclusions  of  Law. 

2.  Ck>nclu8ions  of  law  have  no  place  in  a  pleading  under  the  Oregon  Code,  and 
the  trial  courts  act  within  their  discretion  in  striking  them  out. 

Duty  of  Chattel  Mortgagee  to  Take  Possession  on  Default. 

3.  A  chattel  mortgagee  whose  mortgage  is  properly  recorded  may  safely  rely 
on  the  notice  conveyed  by  the  record,  and  is  not  obliged  for  his  protection  to  take 
possession  of  the  mortgaged  property,  even  when  he  is  entitled  to  do  so. 

Estoppel  on  Chattel  Mobtgagee  to  Enfobce  Lien. 

4.  To  give  the  conduct  of  a  chattel  mortgagor  the  eflTect  of  an  estoppel  against 
the  enforcement  of  the  lien  he  has  created,  unless  he  is  the  agent  of  the  mortgagee, 
it  must  appear  that  he  intended  to  defraud  the  purohaser  of  the  mortgaged  prop- 
erty, that  the  mortgagee  knew  of  such  Intention  but  remained  silent,  and  that 
the  purohaser  acted  In  good  fiUth  to  his  iujury. 

Example  of  a  Pleading  not  a  Departubb. 

5.  Where  a  complaint  for  conversion  by  chattel  mortgagees  against  a  pur- 
chaser from  the  mortgagor  alleged  the  giving  of  the  mortgage  to  secure  a  note  for 
money  already  advanced  and  further  advances,  and  the  answer  denied  that  the 
mortgage  was  given  to  secure  any  greater  sum  than  a  certain  amount  alleged  to 
have  been  repaid  by  the  mortgagor,  a  reply  alleging  the  advancement  by  plain- 
tlffri  to  the  mortgagor  of  the  Hum  stated  in  the  answer  prior  to  the  date  of  the 
mortgage,  and  the  agreement  on  that  date  to  advance  a  further  sum,  and  the 
making  of  the  note  and  mortgage  to  secure  the  post  and  future  advances,  was  not 
adeparturefroniorabandonmentof  the  complaint,  but  merely  a  new  assignment, 
making  definite  the  ullegallon  of  the  complaint,  so  as  to  meet  the  attempted  de- 
fense of  the  answer. 

Evidence  of  Agency. 

tf.  A  request  to  a  teamster  to  haul  certain  property  to  a  warehouse  is  not  an 
authority  to  do  anything  with  the  property  e.xcepL  to  deliver  it  at  the  designated 
place. 
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Submitting  Immatbriat.  Question  to  Jury. 

7.  Courts  should  not  submit  to  Juries  questions  on  which  there  Is  no  com- 
petent evidence. 

From  Marion :  Georqb  H.  Burnett,  Judge. 

This  is  an  action  by  John  Hoefer  and  Casper  Zorn, 
partners  as  Hoefer  &  Zorn,  against  T.  A.  Livesley  and 
John  J.  Roberts,  partners  as  T.  A.  Livesley  &  Co.,  to  re- 
cover damages  for  the  alleged  conversion  by  the  defend- 
ants of  fifty-two  bales  of  hops.  It  is  averred  in  the  com- 
plaint, in  substance,  that  on  August  2,  1902,  Sing  Boo 
gave  plaintiffs  a  chattel  mortgage  on  all  his  interest  in 
twenty-three  acres  of  growing  hops,  to  secure  the  payment 
of  a  promissory  note  of  even  date  therewith  for  $2,000, 
with  interest  at  6  per  cent  per  annum,  due  ten  days  from 
date ;  that  the  mortgage  was  also  given  "  for  money  already 
received  from  said  plaintiffs,  Hoefer  &  Zorn,  and  also  for 
further  advances  to  be  paid  at  hop-picking  time  for  pick- 
ing, drying,  baling,  and  other  necessary  expenses  con- 
nected with  the  harvesting  of  the  same";  that  the  hops 
were  to  be  cultivated,  picked,  cured,  and  baled  by  Sing 
Boo,  and  delivered  at  the  dryhouse  on  the  premises,  in 
good,  merchantable  order,  to  the  plaintiffs,  who  were  to 
hold  and  sell  them  as  their  property  for  the  payment  of 
the  note  at  maturity  ;  that  in  case  Sing  Boo  should  attempt 
to  sell  or  dispose  of  the  hops  without  first  obtaining  the 
written  consent  of  the  plaintiffs,  it  should  be  lawful  for 
them  to  take  immediate  possession  thereof  and  sell  the 
same;  that  between  the  25th  day  of  January  and  the  10th 
of  October,  1902,  plaintiffs  furnished  and  paid  to  Sing 
Boo,  in  money  and  supplies,  $2,220.28,  on  account  of  the 
debt  secured  by  the  mortgage ;  that  Sing  Boo  failed  and 
neglected  to  pay  the  note  at  maturity,  or  any  part  thereof, 
except  the  sum  of  $974.72,  paid  on  October  10, 1902,  and 
there  is  now  due  and  owing  thereon  the  sum  of  $1,054.61 
and  interest ;  that,  by  reason  of  the  failure  of  Sing  Boo 
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to  pay  the  note  as  agreed  upon,  the  plaintiffs  became  and 
are  now  the  special  owners  of  the  hops,  and  entitled  to 
the  immediate  possession  thereof ;  that,  after  the  harvest- 
ing and  baling  of  the  hops,  fifty-six  bales  were  sold  by 
Sing  Boo,  and  the  net  proceeds  thereof,  after  deducting 
the  advances  made  by  the  plaintiffs  for  picking  and  other 
harvesting  expenses,  were  credited  on  the  promissory 
note;  that  on  December  13,  1902,  the  defendants  wrong- 
fully and  unlawfully  took  possession  of  the  remainder  of 
the  hops,  consisting  of  fifty-two  bales  of  the  aggregate 
weight  of  9,956  pounds,  and  of  the  reasonable  value  of 
12,500,  and  unlawfully  and  wrongfully  converted  the  same 
to  their  use,  to  plaintiffs'  damage  in  the  sum  of  $1,300. 

Defendants  moved  to  make  the  complaint  more  definite 
and  certain,  by  requiring  the  plaintiffs  to  allege  the  amount 
advanced  by  them  to  Sing  Boo  at  the  making  of  the  note, 
the  p-mounts  previously  received  by  him  from  the  plain- 
tiffs, and  which  is  alleged  to  have  been  a  part  of  the  con- 
sideration for  the  mortgage,  the  dates  and  amounts  of  all 
other  advances  made  since  the  execution  of  the  mortgage, 
and  the  amount  received  by  Sing  Boo  for  the  sale  of  the 
fifty-six  bales  of  hops  sold  by  him  on  the  10th  of  October, 
and  also  the  items  and  particulars  of  the  alleged  advances 
made  by  plaintiffs  for  picking  and  other  harvesting  ex- 
penses. This  motion  was  overruled,  but  the  plaintiffs 
served  upon  the  defendants  a  bill  of  particulars  showing 
all  the  information  sought  by  the  motion. 

Thereafter  they  answered,  admitting  the  making  of  the 
note  and  mortgage  by  Sing  Boo  to  plaintiffs,  the  condi- 
tions of  the  mortgage  as  set  out  in  the  complaint,  and  the 
amount  of  money  advanced  and  paid  by  the  plaintiffs  to 
Sing  Boo  on  account  of  the  debt  secured  by  the  mortgage, 
as  alleged,  but  denying  that  the  mortgage  was  given  to 
secure  any  greater  sum  ihan  $G27.22,  the  alleged  paynient 
upon  the  note  by  Sing  Boo,  the  balance  alleged  to  be  due 
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plaintiffs,  and  that  plaintiffs  are  entitled  to  the  possession 
of  the  hops,  or  that  defendants  wrongfully  or  unlawfully 
took  possession  of  them,  or  converted  them  to  their  own  use. 
For  further  and  separate  defenses,  it  is  alleged  :  (1)  That 
the  only  consideration  for  the  promissory  note  mentioned 
in  the  complaint  was  the  sum  of  $627.22,  and  that  the 
note  was  paid  in  full  by  the  proceeds  of  the  fifty-two  bales 
of  hops  sold  by  Sing  Boo;  (2)  That  on  or  about  the  10th 
of  December,  1902,  the  plaintiff  surrendered  and  delivered 
the  hops  now  in  controversy  to  Sing  Boo,  and  authorized 
him  to  sell  the  same  as  their  agent,  free  from  the  mort- 
gage lien,  and  gave  him  authority  to  deliver  the  hops  to 
the  defendants,  as  the  purchasers  thereof,  and  to  receive 
the  purchase  price,  and  that  on  or  about  the  6th  of  Decem- 
ber, the  defendants,  in  good  faith,  and  for  a  valuable  con- 
sideration, contracted  to  buy  the  hops  of  Sing  Boo,  and 
the  hops  were  delivered  to  them  on  the  15th  of  Deceiuber, 
at  which  time  they  paid  Sing  Boo  the  agreed  price  there- 
for; (3)  That  the  plaintiffs  ought  not  to  be  permitted  to 
allege,  as  against  the  defendants,  that  they  have  a  prior 
lien  upon  the  hops  by  virtue  of  their  chattel  mortgage, 
because  they  failed  and  neglected  to  take  immediate  pos- 
session thereof  after  the  harvesting,  or  to  sell  the  same, 
as  stipulated  and  agreed  in  the  mortgage,  but,  on  the  con- 
trary, allowed  the  hops  to  remain  in  the  possession  of  Sing 
Boo,  with  authority  to  sell,  long  after  the  maturity  of  the 
debt;  that  they  allowed  and  permitted  Sing  Boo  to  sell 
and  deliver  the  hops  to  the  defendants  free  from  the  mort- 
gage lien,  and  consented  and  permitted  him  to  remove 
them  from  the  plaintiffs'  farm,  where  they  had  been  grown, 
in  order  that  he  might  deliver  them  to  the  defendants; 
that  Sing  Boo,  with  the  knowledge,  consent,  and  authority 
of  the  plaintiffs,  sold  and  delivered  the  hops  to  the  defend- 
ants, and  that  plaintiffs  failed  and  neglected  to  advise  the 
defendants  of  their  mortgage  lien,  but  consented  and  al- 
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lowed  the  salfe  to  be  made;  and  that  the  defendants,  rely- 
ing upon  the  possession  of  the  hops  by  Sing  Boo,  and  that 
he  claimed  to  be  the  owner  thereof,  bought  them  in  good 
faith,  and  for  a  valuable  consideration,  without  any  notice 
or  knowledge  of  the  plaintiffs'  mortgage,  except  such  as 
the  record  thereof  might  give.  A  motion  to  strike  out 
parts  of  the  first  separate  defense  and  a  demurrer  to  the 
third  were  sustained. 

The  plaintiffs  replied,  denying  the  material  allegations 
of  the  answer,  and  further  alleging  that  during  the  year 
1902  Sing  Boo  was  engaged  in  the  cultivation  and  raising 
of  a  crop  of  hops  on  their  farm  ;  that  on  or  prior  to  the  3d 
of  August  of  that  year  they  had  advanced  to  him,  in  money 
and  supplies,  1627.22,  and  on  the  last-named  day  agreed 
to  advance  and  pay  to  him,  as  he  might  require  for  pick- 
ing, curing,  and  caring  for  the  hops,  a  sum  which,  with 
the  amount  already  advanced,  would  make  $2,000;  that, 
to  secure  the  payment  of  the  amount  already  advanced 
and  future  advances.  Sing  Boo  made,  executed,  and  deliv- 
ered the  promissory  note  and  mortgage  mentioned  in  the 
complaint;  that,  in  pursuance  of  such  agreement,  plain- 
tiffs advanced  and  furnished  to  Sing  Boo,  in  money  and 
supplies,  between  the  25th  of  January,  1902,  and  the  10th 
of  October  of  that  year,  the  sum  of  12,220.32,  no  part  of 
which  had  been  repaid,  except  the  sum  of  $220.32,  advanced 
over  and  above  the  sum  of  $2,000,  and  the  sum  of  $974.72, 
paid  on  the  10th  of  October,  1902,  and  credited  on  the 
$2,000  note.    A  motion  to  strike  out  portions  of  the  new 
matter  in  the  reply,  because  *' immaterial,  irrelevant,  and 
redundant,"  and  a  demurrer  to  the  whole  thereof  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
reply  to  defendants'  answer,  were  overruled,  and  the  cause 
came  on  for  trial  before  the  court  and  jury. 

Mr.  Hoefer  was  called  by  plaintiffs  as  a  witness,  and  pro- 
duced and  identified  the  chattel  mortgage  and  note   re- 
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ferred  to  in  the  complaint,  which  were  admitted  in  evidence 
without  objection.  The  bill  of  particulars  furnished  by 
the  plaintiffs  to  the  defendants  before  their  answer  was 
filed  was  also  produced,  identified  by  the  witness,  and  ad- 
mitted without  objection.  The  witness  testified  that,  of 
the  hops  raised  on  the  plaintiffs'  farm  by  Sing  Boo  in  the 
year  1902,  he  was  entitled  to  108  bales ;  that,  of  this  amount, 
56  bales  were  contract  hops,  and  were  hauled  to  Gervais 
and  sold  by  Sing  Boo,  and  the  proceeds  collected  by  the 
plaintiffs,  $974.72  thereof  credited  on  the  promissory  note 
on  October  10th,  and  the  remainder  applied  to  the  pay- 
ment of  the  amount  advanced  by  plaintiffs  to  Sing  Boo, 
over  and  above  the  $2,000  secured  by  the  mortgage ;  that 
plaintiffs  never  in  any  manner  consented  to  the  defend- 
ants* taking  the  52  bales  of  hops,  or  to  the  shipping  thereof ; 
that  on  Sunday,  November  23d,  the  witness  gave  to  a  Chi- 
naman, to  be  delivered  to  Mr.  Becker,  a  tenant  of  his,  an 

order  as  follows : 

^'Champoeg,  Nov.  24,  1902. 
Mr.  C.  Becker. 

You  will  haul  Sing  Boo  hops  to  the  River  Warehouse 
and  charge  to  us,  52  bales.  Hoefer  <fe  Zorn." 

He  also  said  that  the  warehouse  referred  to  in  the  order 
belonged  to  the  plaintiffs,  and  it  was  the  intention  that 
the  hops  should  remain  in  the  warehouse  until  sold  with 
the  plaintiffs'  knowledge ;  that  plaintiffs  never  authorized 
the  Chinaman  or  any  one  else  to  sell  the  hops. 

Mr.  Roberts,  one  of  the  defendants,  testified  that  he  con- 
tracted with  Sing  Boo  for  the  hops  in  controversy  on  the 
6th  of  December,  1902,  and  that  they  were  received  by  the 
defendants  on  the  15th,  being  shipped  by  river  boat;  that 
defendants  received  a  shipping  receipt  for  the  hops  from 
Sing  Boo,  which  they  exchanged  with  the  Southern  Pacific 
Company  for  a  warehouse  receipt.  Charles  Becker,  a  wit- 
ness for  the  defendants,  testified  that  he  was  a  tenant  of 
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the  plaintiffs ;  that  he  received  the  order  referred  to  by 
the  witness  Hoefer  f fom  a  Chinaman  who  worked  for  Woh 
Sing;  that  he  hauled  the  hops  to  the  river,  as  requested, 
and  put  them  in  the  warehouse ;  that  the  hops  were  loaded 
on  the  boat  on  the  same  day,  and  that  the  witness  was  pres- 
ent at  the  time ;  that  plaintiffs  paid  him  for  hauling  the 
hops.  The  witness  was  then  shown  the  shipping  receipt 
issued  by  the  steamboat  company  to  Sing  Boo  for  the  hops 
shipped  to  the  defendants,  and  was  then  asked  if  he  got 
the  receipt,  or  had  possession  of  it,  on  the  day  he  hauled 
the  hops  to  the  river,  but  objection  to  the  question  was 
sustained  on  the  ground  that  the  witness  was  not  shown 
to  have  any  authority  from  the  plaintiffs  to  ship  the  hops 
or  take  a  receipt  therefor. 

This  is,  in  substance,  all  the  evidence  on  the  hearing 
material  to  any  question  presented  on  the  appeal.  At  the 
close  of  the  testimony  both  parties  moved  for  a  directed 
verdict.  The  plaintiffs'  motion  was  sustained,  and  the  de- 
fendants appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr,  William  M,  Kaiser  and  Mr.  Woodson  T.  Slater. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr.  George  G.  Bingham. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion  of  the  court. 

There  was  no  error  in  sustaining  the  motion  to  strike 
out  parts  of  the  defendants'  first  separate  answer,  and  in 
sustaining  the  demurrer  to  the  third.  The  motion  was 
directed  to  an  allegation  that  defendants  had  no  knowl- 
edge or  notice  of  plaintiffs'  mortgage  at  the  time  they 
bought  the  hops,  except  the  constructive  notice  which  the 
record  imputed  to  them,  and  a  conclusion  of  law  that,  by 
reason  of  certain  facts  pleaded,  the  plaintiffs  '* waived  and 
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surrendered  their  alleged  claim  of  the  mortgage  lien  upon 
the  said  hops." 

1.  The  mortgage  was  of  record,  and  the  record  conclu- 
sively imputed  notice  to  the  defendants  of  its  contents, 
and  of  plaintiffs'  rights  thereunder.  It  was  therefore  no 
defense  that  at  the  time  they  purchased  the  hops  they  did 
not  have  actual  notice  of  the  mortgage. 

2.  If  the  plaintiffs  had,  by  their  acts  or  conduct,  waived 
their  rights  under  the  mortgage,  the  waiver  came  from 
the  facts  pleaded,  and  not  from  the  conclusion  drawn  by 
the  pleader  therefrom.  It  is  alleged  that  plaintiffs  deliv- 
ered possession  of  the  hops  to  Sing  Boo,  and  authorized 
him  to  sell  them  to  the  defendants  free  and  discharged 
from  the  mortgage  lien,  and  to  receive  the  purchase  price 
thereof.  This,  if  true,  constituted  a  complete  defense,  and 
there  could  be  no  injury  to  the  defendants  in  striking  out 
the  averment  that  they  thereby  waived  and  surrendered 
their  lien  as  against  the  defendants.  Nor  were  defendants 
denied  the  right  to  give  any  competent  evidence  on  the 
trial  they  might  have,  supporting  the  defense. 

3.  The  third  defense  was  substantially  the  same  as  the 
second,  and  was  not  sufficient  to  constitute  an  estoppel. 
The  plaintiffs  were  not  obliged,  in  order  to  preserve  their 
lien,  to  take  immediate  possession  of  the  hops  after  they 
had  been  harvested  and  baled,  although  they  had  the  right 
to  do  so  under  the  mortgage.  If  they  allowed  the  hops  to 
remain  in  the  possession  of  the  mortgagor,  it  would  not 
evidence  an  intention  to  release  their  lien.  The  mortgage 
was  of  record,  and  they  could  safely  rely  upon  the  notice 
conveyed  by  the  record. 

4.  In  order  to  estop  the  plaintiffs  by  any  act  of  Sing 
Boo,  unless  he  was  their  agent  for  the  sale  of  the  hops, 
they  must  have  had  knowledge  of  his  purpose  and  inten- 
tion, and  the  defendants  must  have  relied  thereon  in  igno- 
rance of  the  truth.    "  Before  it  can  be  claimed,"  said  Mr. 
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Justice  Thaybr  in  Page  v.  Smith,  13  Or.  410  (10  Pac.  833), 
**that  a  party  shall  not  be  permitted  to  falsify  his  own 
declaration,  act,  or  omission,  it  must  be  shown  that  he 
thereby  intentionally  and  deliberately  led  the  other  party 
to  believe  a  particular  thing  true,  and  to  act  upon  such 
belief.  And  his  answer  to  a  pleading  in  a  case  must  show 
that  such  was  the  fact."  The  defendants'  answer  falls  far 
short  of  this  requirement.  There  is  no  averment  that  the 
plaintiffs,  by  their  acts  or  conduct,  intentionally  and  delib- 
erately led  the  defendants  to  believe  that  the  hops  belonged 
to  Sing  Boo,  or  that,  relying  thereon,  the  defendants  were 
misled  and  deceived.  The  allegation  is  that  the  plaintiffs 
allowed  the  hops  to  remain  in  the  possession  of  Sing  Boo 
with  authority  and  permission  to  sell  and  dispose  of  them 
free  from  the  lien  of  the  mortgage,  thus  setting  up  in  sub- 
stance the  same  defense  as  the  one  already  pleaded. 

5.  The  new  matter  alleged  in  the  reply  is  not  a  depart- 
ure from  the  cause  of  action  set  up  in  the  complaint. 
There  is  some  uncertainty  in  the  complaint  as  to  whether 
the  note,  for  the  security  of  which  the  chattel  mortgage 
was  given  by  Sing  Boo  to  the  plaintiffs,  was  intended 
to  include  the  money  already  received  by  him  from  the 
plaintiffs  and  future  advances,  or  whether  such  money 
and  advances  were  to  be  in  addition  to  the  note,  and  a 
defense  is  sought  to  be  made  on  this  ground.  The  reply, 
in  answer  to  this  defense,  and  in  support  of  the  complaint, 
sets  out  the  same  matter  more  in  detail.  It  is  not  repug- 
nant to,  nor  an  abandonment  of,  the  cause  of  action  set 
up  in  the  complaint.  It  was  merely  designed  to  affirm 
the  averments  of  the  complaint  and  make  them  more  cer- 
tain, and  was  but  a  new  assignment  of  the  cause  of  action 
alleged,  and  therefore  not  a  departure  :  Mayes  v.  Stephens^ 
38  Or.  512  (63  Pac.  760,  64  Pac.  319);  Crown  Cycle  Co,  v. 
Brown,  39  Or.  285  (64  Pac.  451);  Kiernan  v.  Kratz,  42  Or. 
474  (69  Pac.  1027,  70  Pac.  506). 
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6.  No  error  was  committed  in  sustaining  the  objection  to 
the  question  propounded  to  the  witness  Becker  in  refer- 
ring to  his  possession  and  knowledge  of  the  shipping 
receipt  issued  by  the  steamboat  company  to  Sing  Boo. 
He  was  not  the  agent  of  the  plaintiffs  for  the  purpose  of 
selling  and  shipping  the  hops,  or  doing  anything  with 
them,  unless  it  was  to  haul  them  to  the  plaintiffs*  ware- 
house. All  the  evidence  shows  is  that  the  plaintiffs  author- 
ized and  requested  him  to  haul  the  hops  to  the  warehouse ; 
but  that  would  not  make  him  their  agent  for  the  purpose 
of  shipping  them  and  taking  a  shipping  receipt  therefor, 
or  charge  the  plaintiffs  with  his  knowledge  in  reference 
thereto. 

7.  Nor  was  there  any  evidence  upon  which  to  submit  to 
the  jury  the  question  of  Sing  Boo's  authority  to  sell  the 
hops.  The  plaintiff  Hoefer  testified  that  he  never  gave 
Sing  Boo  or  any  other  person  any  authority  to  sell  the 
hops,  and  this  evidence  stands  uncontradicted.  There  is 
no  doubt  that  the  sale  of  a  chattel  by  the  mortgagor  with 
the  consent  of  the  mortgagee,  and  with  the  intent  on  his 
part  to  relinquish  the  lien,  would  convey  a  good  title  to 
the  purchaser,  free  from  the  lien  :  2  Cobbey,  Chattel  Mort. 
§  637.  But  there  is  no  evidence  to  bring  this  case  within 
the  rule.  The  order  to  Becker  was  nothing  more  than 
the  consent  of  the  plaintiffs  that  the  hops  might  be  re- 
moved to  their  warehouse,  and  there  stored  until  sold  with 
their  knowledge.  They  were  not  to  be  removed  from  the 
warehouse  without  their  consent.  There  is  no  evidence  of 
any  intent  on  the  part  of  the  plaintiffs  to  allow  the  hops 
to  get  beyond  their  control,  or  to  permit  the  sale  thereof; 
and,  without  some  such  evidence,  there  was  nothing  for 
the  jury. 

It  is  argued  that,  because  the  hops  were  in  the  posses- 
sion of  Sing  Boo  after  they  had  been  hauled  by  Becker  to 
the  river,  there  is  a  presumption  that  the  mortgage  had 
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been  paid ;  but,  if  so,  it  was  overcome  by  the  testimony, 
which  shows  that  Sing  Boo  got  possession  of  the  hops  from 
plaintiffs'  warehouse  and  shipped  them  without  plaintiffs' 
knowledge  or  consent. 

It  is  also  argued  that  it  was  not  shown  by  the  plaintiffs 
that  the  note  and  mortgage  executed  by  Sing  Boo  to  them 
had  not  been  paid  and  settled  in  full.  Conceding  that  this 
was  an  issue  in  the  case,  and  that  the  burden  was  upon 
plaintiffs,  there  was  sufficient  prima  facie  evidence  of  that 
fact.  The  note  and  mortgage  were  produced  by  the  plain- 
tiffs, their  execution  proven,  and  they  were  admitted  in 
evidence.  In  addition,  the  bill  of  particulars  which  was 
furnished  the  defendants,  and  which  shows  in  detail  all 
the  transactions  between  the  plaintiffs  and  Sing  Boo,  was 
also  admitted  without  objection.  It  purports  to  show  an 
itemized  statement  of  all  the  money  paid  and  advanced 
by  the  plaintiffs,  and  all  credits  and  payments  made  by 
Sing  Boo,  and  it  does  not  appear  that  special  attention  was 
called  to  the  alleged  defect  in  the  evidence  upon  the  ques- 
tion of  the  nonpayment  of  the  note  and  mortgage. 

The  judgment  of  the  court  below  will  therefore  be  af- 
firmed. Affirmed. 


Decided  28  March,  1904. 

BBBTT  V.  WABNICK. 

!  44    511 
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Remedy  at  Law— Action  froB  Insurance. 

1.  A  proceeding  agalDstan  InHurance  company  and  the  beuefldarlcH  named 
In  a  policy  issued  to  one  deceased,  seeking  to  enforce  an  agreement  relating  to  the 
disposal  of  the  sum  due  on  the  policy,  and  to  prevent  the  payment  to  the  bene- 
flciarles  named,  is  properly  brought  in  equity,  for  there  only  can  the  rights  of  all 
the  parties  be  both  enforced  and  protected. 

Benefit  Insurance— Substitution  of  Beneficiary. 

2.  The  lack  of  actual  substitution  as  beneficiary  in  a  benefit  certificate,  pur- 
suan  t  to  the  constitution  and  by-laws  of  a  beneficial  association,  does  not  aflTect  an 
agreement  by  which  a  person  not  named  therein  Is  to  receive  the  Insurance,  and 
so  deprive  him  of  his  equity  to  claim  the  same  as  against  the  beneficiaries  named 
therein,  where  the  association  does  not  insist  on  it,  and  pays  the  fund  Into  court  to 
be  awarded  lo  the  contestant  entitled  thereto. 
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Insurance— Right  to  Assign  Interest  in  Benefit. 

8.  A  member  of  a  mutual  Insurance  association,  having  the  consent  of  the 
beneficiary  named  In  the  certificate,  who  has  a  vested  Interest  therein  by  having 
made  payments  necessary  to  its  continuance,  may  contract  with  a  third  person 
so  as  to  transfer  thereby  an  interest  in  the  proceeds  of  such  oertlflcate,  unless  the 
contract  is  contrary  to  public  policy  or  otherwise  unlawful :  Independent  F^jre^ers 
V.  Keliher,  S6  Or.  501,  distinguished. 

Assignment  of  Insurance  as  a  Wagering  Contract. 

•1.  Though  a  cousin  of  a  member  of  a  beneficial  association  has  not  a  sufilcient 
blood  relationship  to  give  him  an  insurable  Interest  in  the  member's  life,  he  may 
enter  Into  an  agreement  with  him,  the  beneficiaries  consenting,  and  the  rules  of 
the  order  not  inhibiting  it,  for  an  assignment  of  the  certificate  as  security  for  any 
advance  madeon  the  faith  of  such  agreement ;  and,  if  the  transaction  is  conceived 
in  good  faith,  and  not  with  a  view  to  avoid  the  inhibition  of  the  law  against  wager- 
ing contracts,  the  agreement  will  be  enforced. 

From  Multnomah:  John  B.  Clbland,  Judge. 

This  is  an  action  by  George  R.  Brett  against  Robert  Z. 
and  John  W,  Warnick  and  the  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  Oregon  to  compel  the  delivery 
to  plaintiff  of  a  benefit  certificate  by  the  defendants  War- 
nick, and  to  recover  of  the  defendant  lodge  the  sum  named 
therein.  In  1880  the  Grand  Lodge  of  the  Ancient  Order 
of  United  Workmen  of  Oregon  issued  to  J.  F.  Warnick  a 
certificate  entitling  him  to  participate  in  the  beneficiary 
fund  of  the  order  to  the  amount  of  $2,000,  payable  at  his 
death  to  his  wife.  On  May  10,  1898,  his  wife  having  died 
prior  thereto,  Warnick  procured  the  issuance  of  a  new  cer- 
tificate substituting  the  defendants  R.  Z.  Warnick  and  J.  W. 
Warnick,  his  brothers,  as  the  beneficiaries.  Plaintiff  al- 
leges that  the  substitution  was  procured  on  the  part  of  J.  F. 
Warnick,  in  consideration  that  the  beneficiaries  would 
thenceforth  pay  the  dues  and  assessments  accruing  to  the 
order,  and  would  provide  him  with  a  home  during  the  re- 
mainder of  his  life ;  that  the  beneficiaries  accordingly  paid 
such  dues  and  assessments,  and  provided  him  with  a  home 
until  October,  1900,  when  it  was  mutually  agreed  by  and 
between  the  plaintiff,  the  assured,  and  the  beneficiaries 
that  the  plaintiff,  who  was  a  cousin  of  the  Warnicks,  should 
henceforth  provide  the  assured  with  a  home,  pay  his  dues 
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and  assessments  to  the  order,  and  at  his  death  pay  his 
funeral  expenses,  and,  when  convenient  for  him  to  do  so, 
repay  to  the  beneficiaries  the  amount  of  dues  and  assess- 
ments which  they  had  previously  paid  to  the  order,  being 
the  sum  of  $90 ;  and  that  in  consideration  thereof  and  upon 
repayment  of  said  sum  the  defendants  Warnick  should 
deliver  to  plaintiff  the  benficiary  certificate,  and  relinquish 
to  him  all  their  right  and  title  thereto,  and  all  benefits  to 
l)e  derived  therefrom.  Plaintiff  further  alleges  that  in  pur- 
suance of  said  agreement  he  brought  the  assured  to  his 
home,  cared  and  provided  for  him,  and  paid  all  his  dues 
and  assessments  to  the  order  until  his  death,  which  oc- 
curred  April  13th,  1903,  and  thereafter  paid  his  funeral 
expenses ;  that  prior  to  April  7,  1903,  plaintiff  paid  to  the 
defendants  Warnick  $50,  and  on  that  date  tendered  to  them 
the  balance  due,  being  $40,  on  condition  that  they  surren- 
der to  him  the  said  beneficiary  certificate,  which  they  re- 
fused to  do,  and  that  thev  now  claim  that  the  sum  named 
in  the  certificate  is  due  from  the  order  to  them.  Proof  of 
death  is  shown,  and  a  decree  is  prayed,  requiring  defend- 
ants Warnick  to  deliver  the  certificate  to  plaintiff,  and  that 
he  recover  from  the  order  the  sunl  named  therein. 

The  answer  puts  in  issue  the  allegations  of  the  complaint 
touching  the  payment  of  the  dues  and  assessments  by  the 
defendants  Warnick  subsequent  to  their  substitution  as 
beneficiaries  and  prior  to  October,  1900,  the  agreement 
between  plaintiff  and  the  W^arnicks,  and  the  performance 
thereof  on  the  part  of  the  plaintiff,  and  further  alleges  the 
conditions  upon  which  the  change  of  beneficiaries  could 
be  had  under  the  constitution  and  by-laws  of  the  order; 
that  the  assured  never  at  anv  time  since  the  date  of  the 
certificate  in  question  changed  the  beneficiaries ;  that  due 
proof  of  the  death  of  the  assured  was  made,  and  that  the 
claim  under  the  certificate  was  duly  audited  to  the  defend- 

44  Or. 33 
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ants  Warnick,  payable  $1,000  to  each,  and  that  the  grand 
lodge  had  no  notice  of  the  claim  of  plaintiff  until  after  the 
death  of  the  assured,  or  until  after  the  date  of  the  filing  of 
the  death  report.  The  defendant  order  answered  that  it 
had  no  beneficial  interest  in  the  fund,  paid  the  same  into 
court,  and  asked  a  discharge,  and  was,  by  order  of  the  court, 
accordingly  released.  The  contention  being  thus  left  to 
proceed  between  the  plaintiff  and  the  defendants  Warnick, 
the  latter  moved  for  a  decree  upon  the  pleadings  dismiss- 
ing the  complaint  at  the  cost  of  the  plaintiff,  which  motion 
was  allowed,  and  a  decree  given  and  rendered  accordingly, 
from  which  plaintiff  appeals. 

The  case  was  submitted  on  briefs  under  the  proviso  of 
Rule  16.  Rkverskd. 

For  appellant  there  was  a  brief  over  the  names  of  Dan- 
son  &  Huneke  and  James  R.  Stoddard  to  this  effect : 

I.  Specific  performance  of  any  legal  contract  can  be  en- 
forced in  equity,  if  it  is  fair  and  there  is  no  adequate  rem- 
edy at  law,  or  if  the  legal  remedy  is  of  doubtful  efficiency: 
2  Story,  Eq.  Juris.  (13  ed.)  §§  714-717,  728,  and  759. 

II.  The  action  of  claim  and  delivery,  which  has  been  sug- 
gested, is  inadequate  in  that  the  certificate  has  no  **value," 
hence  damages  would  be  merely  nominal ;  Brett  is  not  the 
legal  owner  until  he  has  established  the  agreement;  he  is 
not  entitled  to  the  possession,  for  he  agreed  that  they  should 
keep  it  until  the  full  sum  of  $90  was  paid;  whether  it  is 
"wrongfully  detained"  can  only  be  established  in  equity; 
it  is  payable  to  the  Warnicks,  so,  if  delivered,  plaintiff 
would  still  have  to  go  into  a  court  of  equity  with  it;  and, 
further,  that  action  is  local. 

III.  The  fact  that  Brett  was  not  made  the  beneficiarv  in 
nowise  affects  the  agreement  concerning  the  disposition  of 
the  money:  Pennsylvania  R.  Co.  \,Wolfe^  203  Pa.  St.  269 
(52  Atl.  247);  Swedish  CM,  Socy.  Lawrence, 79  Minn.  124 
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(81  N.  W.  750);  Benard  v.  Grand  Lodge,  13  S.  Dak.  132  (82 
N.  W.  404);  Adams  v.  Grand  Lodge,  105  Cal.  321  (38  Pac. 
914,  45  Am.  St.  Rep.  45);  Jory  v.  Supreme  Council,  105 
Cal. 20  (45  Am. St. Rep.  17,  26  L.  R.  A.  733,  38  Pac.  524); 
Grimbley  v.  Harrold,  125  Cal.  24  (73  Am.  St.  Rep.  19,  57 
Pac.  558). 

The  law  concerning  insurable  interest  applies  only  as 
between  the  order  and  the  beneficiary,  and  does  not  apply 
to  a  third  party  contracting  concerning  the  disposition  of 
the  money  when  obtained ;  and  especially  is  this  true  when 
the  money  has  been  paid  into  court  by  the  order  without 
raising  the  question. 

IV.  As  to  what  amounts  to  an  insurable  interest,  see  Mar* 
tin  V.  Stubbinga,  126  111.  387  (9  Am.  St.  Rep.  630, 18  N.  E. 
657);  Fitzgerald  v.  Hartford  L.  &  A.  Ins.  Co.  56  Conn.  116 
(7  Am.  St.  Rep.  288,  13  Atl.  673,  17  Atl.  411);  Lamontv. 
Grand  Lodge,  31  Fed.  177;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457;  Mutual  L.  Ins.  Co.  v.  Allen,  138  Mass. 
24  (52  Am.  Rep.  245);  Collins  v.  Dawley,  4  Colo.  138  (34 
Am.  Rep.  72). 

Agreements  of  this  character  are  enforced  everywhere 
when  the  money  emanates  from  an  individual,  and  we  can 
find  no  rule  that  they  are  not  enforced  when  the  money 
emanates  from  a  society. 

For  respondents  there  was  a  brief  over  the  name  of  Wil- 
liam Reid  to  this  effect : 

(1)  Plaintiff  has  an  adequate  remedy  at  law  by  an  action 
of  replevin  for  possession  of  the  certificate,  or  by  an  action 
to  recover  the  amount  of  the  policy  after  it  has  been  paid 
to  the  designated  beneficiaries. 

(2)  The  person  named  in  the  certificate  of  a  mutual 
benefit  association  as  the  recipient  of  its  bounty  has  no 
vested  interest  in  the  fund  to  be  distributed  until  after 
the  contingency  insured  against,  but  only  an  expectancy 
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which  may  be  defeated  by  a  change  of  beneficiary;  and 
such  change  must  be  accomplished  as  required  by  the 
rules  of  the  order :  Independent  Foresters  v.  Keliher^  36  Or. 
501-506  (78  Am.  St.  Rep.  785,  59  Pac.  324,  1109);  String^ 
ham  V.  Dillon,  42  Or.  63(69  Pac.  1020);  Supreme  Conclave 
V.  Capella,  41  Fed.  1;  Hotelmen^s  M,  B,  Assoc,  v.  Brown,  34 
Fed.  11;  Supreme  Lodge  v.  Nairn,  60  Mich.  44;  Wendt  v. 
Legion  of  Honor, 12  Iowa,  682  (34  N.  W.  470);  Highland  v. 
Highland,  109  111.  366;  Holland  v.  Taylor,  111  Ind.  121  (12 
N.  E.  116);  Stephenson  v.  Stephenson,  64  Iowa,  534;  VolU 
man^ s  Appeal,92  Pa.  St. 50;  Ireland  w,  Ireland, ^2  Hun, 212; 
Rollins  y.McHatton,  16  Colo.  203  (25  Am.  St  Rep.  260,  27 
Pac.  254);  Shuman  w.A.O,  U.  W.  110  Iowa.  642  (82  N.  W. 
331);  Clark  v.  Supreme  Council,  176  Mass.  468  (57  N.  E. 
787). 

(3)  The  lodge  does  not  waive  compliance  with  its  laws 
in  respect  to  the  manner  of  changing  the  beneficiaries  by 
paying  the  money  into  court:  Independent  Foresters  v. 
Keliher,  36  Or.  501  (78  Am.  St.  Rep.  785,  59  Pac.  324, 1109). 

(4)  A  person  not  having  an  insurable  interest  in  the  life 
of  another  cannot  take  an  assignment  of  a  policy  upon  the 
life  of  the  latter  upon  an  agreement  to  pay  the  premiums. 
Such  a  contract  is  against  public  policy,  and  the  fact  that 
the  rules  of  the  order  do  not  prohibit  the  transfer  does  not 
help  the  situation  :  Price  v.  Knights  of  Honor,  68  Tex.  361 
(4  S.W.  633);  Cisna  v.  Shiebley,  88  111.  App.  385;  SUphens 
V.  Warren,  101  Mass.  564;  Warnock  v,  Davis,  104  U.  S.  775- 
778;  Thornburg  v.  J^tna  Ins.  Co.  30  Ind.  682  (66  N.  E.  922); 
Franklin  Life  Ins.  Co.  v.  Hazzard,Al  Ind.  116  (13  Am.  Rep. 
313);  Amick  v.  Butler,  111  Ind.  578  (60  Am.  Rep.  722,  12 
N.E.518);  Milner  Y.Bowman,  119  Ind.  448  (5  L.R.A.952, 
1  N.  E.  1094);  Kessler  v.  Kuhns,  1  Ind.  App.  511  (27  N.  E. 
980);  Insurance  Co.  v.  Sturgiss,  18  Kan.  93  (26  Am.  Rep. 
761);  Insurance  Co.  v.  McCrum,  36  Kan.  146  (59  Am.  Rep. 
537);  Basye  v.  Adams,  81  Ky.  368;  Helmetag's  Admr.  v. 
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Miller, 76  Ala.  183  (52  Am.  Rep.  316);  Insurance  Co.  v.  In- 
surance Co.  81  Ala.  329;  Roller  v.  Moore^s  Admr.  86  Va.  512 
(6  L.  R.  A.  136, 10  S.  E.  241);  Ruth  v.  Katterman,  112  Pa.  St. 
251  (3  Atl.  333);  Hoffman  v.  Hoke,  122  Pa.  St.  377  ( 1  L.  R.  A. 
299,  15  Atl.  437). 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
above  terms,  delivered  the  opinion  of  the  court. 

Two  questions  are  presented:  (1)  Whether  the  com- 
plaint states  a  cause  entitling  plaintiffs  to  equitable  relief, 
and  (2)  whether  the  agreement  relied  upon  for  recovery 
is  subject  to  the  objection  that  it  is  essentially  a  wagering 
contract,  and  therefore  void,  as  in  contravention  of  public 
policy. 

1.  As  to  the  first,  we  are  clear  that  the  real  purpose  of  the 
complaint  is  to  require  a  specific  performance  of  the  alleged 
agreement  to  surrender  the  certificate  upon  the  completed 
payment  by  Brett  to  the  defendants  Warnick  of  the  sum 
of  $90,  which  it  is  averred  that  they  had  formerly  paid  of 
the  dues  and  assessments  under  an  agreement  by  them 
with  the  assured,  Brett  having  fulfilled,  as  he  claims,  the 
other  conditions  of  his  agreement  in  providing  a  home  for 
the  assured  and  paying  his  dues  and  assessments  since 
forming  the  compact,  and  at  the  same  time  to  prevent  the 
order  from  paying  the  fund  over  to  the  defendants  War- 
nick and  to  require  its  payment  to  the  plaintiff.  The  relief 
is  such  that  equity  alone  can  adequately  grant.  An  action 
against  the  defendants  Warnick  could  not  have  met  the 
purpose,  as  they  had  not  as  yet  received  the  fund,  and  a 
judgment  against  them  might  prove  unavailing  if  they 
were  found  to  be  insolvent ;  so  that  the  remed v  at  law  can- 
not  be  considered  as  adequate  as  the  one  adopted  for  equit- 
able relief.  The  complaint  is  therefore  not  objectionable 
on  the  ground  that  it  discloses  a  want  of  equity. 

2.  Nor  does  the  lack  of  the  actual  substitution  of  plain- 
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tiff  as  beneficiary  in  the  certificate  in  the  stead  of  the  de- 
fendants Warnick  in  the  manner  provided  in  the  consti- 
tution and  by-laws  of  the  order  for  making  such  a  change 
affect  the  agreement,  and  deprive  the  plaintiff  of  his  equity, 
seeing  that  the  company  does  not  insist  upon  it,  and  has 
paid  the  fund  into  court  to  be  awarded  to  the  contestant 
entitled  to  it  in  the  controversy,  which  is  now  wholly  be- 
tween the  plaintiff  and  the  defendants  Warnick:  Pennsyl- 
vania Railroad  Co.  v.  Wolfe,  203  Pa.  269  (52  Atl.  247); 
Swedish  C,  M.  Soc,  v.  Lawrence,  79  Minn.  124  (81  N.  W.  75G); 
Benard  v.  Grand  Lodge,  13  S.  D.  132  (82  N.  W.  404). 

3.  It  has  been  held  that,  where  a  person  becomes  a  mem- 
ber of  a  mutual  benefit  association,  under  an  agreement 
with  the  beneficiary  named  in  the  certificate  that  he,  the 
beneficiary,  shall  pay  all  the  assessments,  and  they  are  so 
paid  accordingly,  the  beneficiary  thus  acquires  a  vested 
interest  in  the  certificate,  so  that  the  member  cannot  after- 
ward make  another  designation  without  the  consent  of  the 
beneficiary:  Maynard  v.  Vanderwerker,  30  Abb.  (N.  C.)  134 
(24  N.  Y.  Supp.  932).  This  case,  it  should  be  noted,  was 
reversed  on  appeal.  The  error,  however,  related  solely  to 
a  question  of  fact,  leaving  the  principle  here  announced 
unaffected :  Id.  76  Hun,  25,  27  N.  Y.  Supp,  714.  So,  if  a 
member,  by  valid  contract,  assumes  to  dispose  of  his  inter- 
est in  the  beneficial  fund  of  the  order,  virtually  the  pro- 
ceeds of  the  certificate  of  insurance,  and  agrees  not  to 
change  the  beneficiary,  in  consideration  of  the  payment 
by  the  beneficiary  of  all  dues  and  assessments  against  such 
member,  if  not  in  conflict  with  the  lawful  conditions  upon 
which  the  order  grants  the  insurance,  it  is  effectual  as 
against  the  subsequent  attempt  of  the  member  to  annul  it: 
Clarke  v.  Police  Ins.  Board,  123  Cal.  24  (55  Pac.  576).  The 
doctrine  appeals  to  us  as  reasonable  and  sound,  and,  be- 
ing so  regarded,  there  is  nothing  to  hinder  the  member, 
with  the  assent  of  the  beneficiary,  from  contracting  with 
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a  third  party,  whereby  the  latter  may  obtain  a  vested  in- 
terest in  the  fund  designated  in  the  certificate,  provided 
that  the  contract  is  not  such  as  the  law  will  not  recognize 
because  contrary  to  public  policy.  Such  is  the  condition 
here, as  shown  by  the  allegations  of  the  complaint.  Brett's 
contract  or  agreement  is  not  only  with  the  member,  but 
the  beneficiaries  designated  in  the  certificate,  or  policy,  it 
may  be  termed ;  and,  if  his  allegations  are  true  that  he 
has  acquired  at  least  a  substantial  interest  in  the  fund,  if 
the  agreement  is  otherwise  lawful,  his  remedy  in  equitj'^  is 
clear.  This  result  does  not  impinge  upon  the  doctrine  an- 
nounced in  the  case  of  Independent  Foresters  v.  KeWier^  36 
Or.  501  (59  Pac.  324, 1109, 78  Am.  St.  Rep.  785).  The  ques- 
tion there  presented  was  whether  a  change  in  the  benefici- 
ciary  had  been  accomplished  aside  from  any  contract  or 
agreement  between  the  parties,  and  depended  upon  whether 
there  had  been  a  substantial  observance  of  the  regulations 
in  the  constitution  and  by-laws  of  the  order  relative  to  the 
subject. 

4.  With  relation  to  the  second  question  presented,  the 
defendants  urge  that  Brett  was  without  an  insurable  in- 
terest in  the  life  of  deceased,  and  hence  that  the  alleged 
agreement  was  unlawful,  as  being  contrar}^  to  public  policy. 
It  is  beyond  cavil  that  a  person  may  take  out  a  policy  of 
insurance  on  his  own  life,  and  make  it  payable  to  whom- 
soever he  pleases,  he  being  the  moving  spirit,  and  assum- 
ing the  responsibility  of  meeting  the  premiums  or  assess- 
ments. It  would  seem  to  follow  logically  from  this  that 
he  might  Jilso,  having  effected  a  valid  insurance  upon  his 
life,  disi)Oso  of  the  policy,  or  assign  it  to  whomsoever  he 
desires,  if  the  transaction  is  contrived  in  good  morals,  and 
not  as  a  shift  or  cover  for  illegitimate  purposes.  But  be- 
fore one  can  be  permitted  to  take  out  a  policy  of  insurance 
upon  tlie  life  of  another  for  the  former's  benefit  he  must 
have  an  insurable  interest  in  the  life  of  the  latter.    If  he 
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has  not  such  an  interest,  and  procures  the  policy  notwith- 
standing, the  law  denominates  it  a  "wagering  contract," 
and,  being  in  contravention  of  public  policy,  the  holder 
will  not  be  permitted  to  profit  by  his  investment.  **To 
have  an  insurable  interest  in  the  life  of  another,"  says 
Mr.  May  in  his  valuable  work  on  Insurance,  "one  must  be 
a  creditor  or  surety,  or  be  so  related  by  ties  of  blood  or 
marriage  as  to  have  reasonable  anticipation  of  advantage 
from  his  life  ":  1  May,  Ins.  (3  ed.)§  102a.  Speaking  upon 
the  same  subject,  in  Warnock  v.  Davis,  104  U.  S.  775,  779, 
Mr.  Justice  Field  says  with  more  elaboration  :  "  It  is  not 
easy  to  define  with  precision  w'hat  will  in  all  cases  con- 
stitute an  insurable  interest,  so  as  to  take  the  contract  out 
of  the  class  of  wager  policies.  It  may  be  stated  generally, 
however,  to  be  such  an  interest,  arising  from  the  relations 
of  the  party  obtaining  the  insurance,  either  as  creditor  of 
or  surety  for  the  assured,  or  from  the  ties  of  blood  or  mar- 
riage to  him,  as  will  justify  a  reasonable  expectation  of 
advantage  or  benefit  from  the  continuance  of  his  life.  It 
is  not  necessary  that  the  expectation  of  advantage  or  benefit 
should  be  always  capable  of  pecuniary  estimation,  for  a 
parent  has  an  insurable  interest  in  the  life  of  his  child, 
and  the  child  in  the  life  of  a  parent,  a  husband  in  the  life 
of  his  wife,  and  a  wife  in  the  life  of  her  husband.  The 
natural  affection  in  cases  of  this  kind  is  considered  as  more 
powerful — as  operating  more  efficaciously — to  protect  the 
life  of  the  insured  than  any  other  consideration.  But  in 
all  cases  there  must  be  a  reasonable  ground,  founded  upon 
the  relations  of  the  parties  to  each  other,  either  pecuniary 
or  of  blood  or  affinity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  assured  ;  otherwise 
the  contract  is  a  mere  wager,  by  wliich  the  party  taking 
the  policy  is  directly  interested  in  the  early  death  of  the 
assured.  Such  i)olicies  have  a  tendency  to  create  a  desire 
for  the  event.    They  are,  therefore,  independently  of  an)' 
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statute  on  the  subject,  condemned,  as  being  against  public 
policy."  See,  also,  Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer, 
94  U.  S.  457;  Loomis  v.  Eagle  L.  &  H.  Ins.  Co.  6  Gray,  396. 
The  rule  seems  to  be  stated  generally  by  a  line  of  author- 
ities that  all  the  objections  against  taking  out  a  policy  of 
insurance  upon  the  life  of  another,  without  an  insurable 
interest  in  such  a  life,  exist  with  equal  force  and  potency 
against  the  holding  of  such  a  policy  by  mere  purchase  and 
assignment  to  another:  Warnock  v.  Davis,  104  U.  S.  775; 
Franklin  Life  Ins.  Co.  v.  Hazzard,  41  Ind.  116  (13  Am. 
Rep.  318);  KessUr  v.  Kuhns,  1  Ind.  App.  511  (27  N.  E. 
980).  In  the  latter  case  are  collated  all  the  principal  author- 
ities supporting  the  doctrine.  Undoubtedly,  if  the  policy 
was  procured  in  the  first  instance  by  one  without  an  in- 
surable interest,  its  assignment  to  another  without  such 
an  interest  could  not  help  the  matter;  as  both  transac- 
tions would  be  alike  tainted  with  illegality.  But  where 
the  policy  is  procured  by  one  upon  his  own  life,  or  by  one 
upon  the  life  of  another  in  which  he  has  an  insurable  in- 
terest, and  therefore  perfectly  legitimate  in  its  origin, 
another  line  of  authorities  holds  that  it  may  be  assigned 
to  one  without  such  an  interest,  subject  to  the  condition 
and  restriction  that  it  is  not  made  as  a  cloak  or  cover  for 
wagering  purposes,  or  for  mere  speculation  upon  the  life 
of  the  person  upon  whom  the  policy  has  been  issued.  It 
is  easy  to  see  how  a  contract,  apparently  valid  in  its  incep- 
tion, might  be  rendered  invalid  when  coupled  with  a  con- 
tract of  assignment,  where  the  purpose  is  eventually  to 
procure  a  policy  upon  the  life  of  another  in  whom  there 
exists  no  insurable  interest.  For  instance,  a  husband  may 
take  out  a  policy  upon  the  life  of  his  wife,  in  which,  by 
all  the  authorities,  he  has  an  insurable  interest.  If  now 
the  policy  be  at  once  assigned  to  a  third  person  without 
an  insurable  interest  in  the  wife's  life,  on  condition  merely 
that  he  pay  the  premium,  nothing  more,  with  a  view  to 
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his  obtaining  the  insurance  at  the  death  of  the  wife,  the 
transaction  would  be  indicative  of  an  intendment  to  effect 
insurance  contrary  to  public  policy.    It  w^ould  be  tanta- 
mount to  procuring  insurance  indirectly  which  the  law  will 
not  tolerate  to  be  done  directly,  and  the  evil  would  be  the 
same.    A  like  inference  would  also  be  deducible  where  the 
consideration  or  insurable  interest  to  support  the  assign- 
ment was  merely  nominal.    It  would  be  apparent  that  the 
transaction  was  intended  as  a  cover  only  to  conceal  the 
real  device — that  is,  to  secure  insurance  upon  the  life  of 
another  without  having  at  the  time  an  insurable  interest 
in  such  life — which  is  the  vice  that  the  law  will  not  tolerate. 
It  does  not  necessarily  follow,  however,  that,  where  a 
policy  is  taken  out  upon  one's  life  for  the  benefit  of  another, 
and  is  assigned  to  a  third  party,  who  pays  the  premium, 
it  stamps  the* transaction  as  a  wagering  device,  but  it  de- 
pends upon  the  good  faith  of  the  transaction ;    that  is, 
w^hether  the  policy  was  in  fact  intended  to  be  what  it  pur- 
ports to  be,  or  whether  the  form  was  adopted  as  a  cover 
for  a  mere  wager :  Bliss,  Life  Ins.  (2  ed.)  §  26.    "  The  rule," 
says  Mr.  Justice  Earl  in  Olmsted  v.  Keyes^  85  N.  Y.  593, 
600  "as  gathered  from  these  authorities,  is  that  where  one 
takes  out  a  policy  upon  his  own  life  as  an  honest  and  bona 
fide  transaction,  and  the  amount  insured  is  made  payable 
to  a  person  having  no  interest  in  the  life,  or  where  such 
a  policy  is  assigned  to  one  having  no  interest  in  the  life, 
the  beneficiary  in  the  one  case  and  the  assignee  in  the 
other  may  hold  and  enforce  the  policy  if  it  was  valid  in 
its  inception,  and  the  policy  was  not  procured  or  the  as- 
signment made  as  a  contrivance  to  circumvent  the  law 
against  betting,  gaming,  and  wagering  policies.    It  follows, 
therefore,  that  one  may,  with  the  consent  of  the  insurer, 
deal  with  a  valid  life  policy  as  he  could  with  any  other 
chose  in  action,  selling  it,  assigning  it,  disposing  of  it,  and 
bequeathing  it  by  will,  and  it  has  been  well  said  that,  if 


Mar.  1904.]  Brett  v.  Warnick.  513 

he  could  not  do  this,  life  policies  would  be  deprived  of  a 
large  share  of  their  utility  and  value."  There  is  abundant 
authority  for  holding  that  a  life  policy  valid  in  its  incep- 
tion may  be  assigned  to  one  not  having  an  insurable  in- 
terest in  the  life  of  the  assured  when  not  used  as  a  cloak 
for  a  wager  or  mere  speculation  in  the  life  of  another.  The 
exigencies  attending  such  a  transaction  are  strongly  set 
forth  in  Murphy  y.  Red,  64  Miss.  614,  618  (1  South.  761, 
60  Am.  Rep.  68),  where  the  court  say:  "A  man  may  have 
the  best  of  reasons  for  wishing  to  dispose  of  the  policy  on 
his  life.  The  exigencies  of  business  or  absolute  necessity 
may  require  him  to  do  so.  He  may  have  paid  large  sums 
in  premiums  and  afterward  become  unable  to  pay  more, 
and,  if  he  is  not  allowed  to  sell  or  assign  on  the  best  terms 
he  can  make,  the  policy  may  be  lapsed  and  lost.  To  im- 
pair the  value  and  utility  of  his  policy,  or  require  him  to 
lose  it  on  the  ground  that,  if  he  were  to  sell  or  assign  it, 
the  assignee  or  purchaser  would  have  a  motive  to  kill  him, 
or  that  any  sale  or  assignment  he  might  be  able  to  effect 
with  one  who  had  no  insurable  interest  in  his  life  would 
be  tainted  with  the  vice  of  gambling,  is,  as  matters  of  law, 
extremely  fanciful  and  unsatisfactory."  Such,  also,  is  the 
reasoning  in  Bursinger  v.  Bank  of  Watertown,  67  Wis.  79 
(30  N.  W.  290,  58  Am.  Rep.  848).  See,  also,  Martin  v. 
Stuhbings,  126  111.  387(9  Am.  St.  Rep.  620,  18  N.  E.  657); 
Stevens  v.  Warren,  101  Mass.  564;  Mutual  Life  Ins.  Co.  v. 
Allen,  138  Mass.  24  (52  Am.  Rep.  245);  Rittler  v.  Smith,  70 
Md.  261  (16  Atl.  890,  2  L.  R.  A.  844);  and  a  comparatively 
recent  case  from  Indiana  {Nye  v.  Grand  Lodge,  9  Ind.  A  pp. 
131, 36  N.  E.  429),  ably  and  exhaustively  considered,  where 
the  learned  jurist  announcing  the  opinion  differentiates 
the  Warnock,  Hazzard,  and  Kessler  Cases. 

The  reasoning  of  this  line  of  authorities  impresses  us  as 
cogent  and  sound,  and  we  feel  free  to  adopt  the  doctrine 
thus  announced  as  more  salutary,  and  better  calculated  to 
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serve  the  ends  of  justice,  than  that  which  seems  to  have 
been  promulgated  by  the  authorities  herein  first  alluded 
to,  if  there  is  any  real  distinction  when  the  cases  are  prop- 
erly considered  with  reference  to  the  facts  that  control 
them.  Now,  to  apply  the  doctrine  to  the  case  in  hand. 
Brett  was  a  cousin  of  the  assured,  which  was  not  a  suffi- 
cient blood  relationship  to  give  him  an  insurable  interest 
in  the  life  of  the  latter.  It  was  legitimate  for  him  to  take 
an  assignment  of  the  policy,  the  rules  of  the  order  not  in- 
hibiting it,  for  security  for  any  advance  made  on  the  faith 
of  it  (Gilman  v.  Curtis,  66  Gal.  116, 4  Pac.  1094;  Insurance 
Co,  v.  O'Brien,  92  Mich.  584,  52  N.  W.  1012),  and,  if  the 
transaction  was  conceived  in  good  faith,  and  not  with  a 
view  to  avoiding  the  inhibition  of  the  law  against  wager- 
ing contracts,  the  alleged  agreement  for  the  assignment  of 
the  policy  by  the  assured,  the  beneficiaries  consenting, 
would  be  valid  to  carry  the  entire  interest  in  the  policy  to 
Brett.  But,  if  not  so  contrived,  it  would,  at  any  rate,  be 
sufficient  for  Brett's  reimbursement  for  all  outlays  made 
upon  the  faith  of  it,  such  as  a  reasonable  expenditure  for 
bringing  the  assured  to  his  home  at  Spokane,  providing 
him  with  a  home,  and  the  payment  of  the  dues,  assess- 
ments, and  funeral  charges,  and  the  defendants  Warnick 
would  be  entitled  to  the  balance.  The  complaint  is  suffi- 
cient in  either  view,  and  it  is  a  question  of  fact  for  the 
court  to  determine  whether  the  alleged  agreement  falls 
under  the  ban  of  the  law  as  a  wagering  contract,  and  there- 
fore entitling  Brett  to  recover  only  his  outlay  made  in  pur- 
suance thereof,  or  whether  the  agreement  was  entered  into 
in  good  morals,  and  in  consequence  he  should  recover  the 
entire  proceeds  of  the  policy. 

The  decree  of  the  trial  court  will  be  reversed,  and  the 
cause  remanded  for  such  other  proceedings  as  may  seem 
meet,  not  inconsistent  with  this  opinion.       Reversed. 
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KEBNE  V.  SMITH. 

[75  Pac.  1065.] 

Qarnishmbnt  of  State  Officer. 

1.  The  State  noCbelnK  suable,  It  necessary  follows  that  neither  It  nor  its  officers 
as  sach  can  be  garnished. 

Statutes  on  Garnishment  of  State  Officers. 

2.  The  fact  that  a  bill  passed  by  the  legislature  in  1908,  making  state  officers 
liable  to  answer  in  garnishment  proceedings,  was  vetoed  by  the  Governor,  after 
which  B.  &  C.  Com  p.  g  250,  providing  that  no  state  or  other  public  officer  shall  be 
liable  to  answer  as  garnishee  for  moneys  in  his  possession  as  such  public  officer, 
belonging  to  or  claimed  by  any  Judgment  debtor,  was  repealed,  does  not  confer 
the  right  of  garnishment  against  state  officers  for  state  funds  in  their  hands,  in 
the  absence  of  a  statute  permitting  the  State  to  be  sued. 

From  Marion :  George  H.  Burnett,  Judge. 

Action  by  R.  G.  Keene  against  Z.  T.  Smith,  in  which  ' 
the  Secretary  of  State  was  served  with  notice  of  garnish- 
ment as  to  Smith's  wages  due  from  the  State  of  Oregon. 
From  an  order  dismissing  the  garnishment,  this  appeal 
is  taken.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr.  Frank  Holmes, 

For  respondent  garnishee  there  was  a  brief  and  an  oral 
argument  by  Mr,  Andrew  M.  Crawford^  Attorney-General. 

Mr.  Justice  VVolverton  delivered  the  opinion. 

The  plaintiff,  having  recovered  a  judgment  in  the  jus- 
tice's court  against  the  defendant  Z.  T.  Smith,  procured  an 
execution  to  be  issued  upon  it,  by  virtue  of  which  a  notice 
of  garnishment  was  served  upon  the  Secretary  of  State, 
with  a  view  of  attaching  any  sum  that  might  be  found  due 
Smith  from  the  State,  he  being  an  employe  thereof.  The 
secretary  moved  for  a  discharge  of  the  garnishment, upon 
the  ground  that  he  is  not  amendable  thereto,  which  motion 
having  been  allowed,  the  plaintiff  appealed  to  the  circuit 
court,  and, the  judgmentof  the  justice's  court  having  been 
affirmed,  plaintiff  now  appeals  to  this  court. 
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1 .  There  is  but  one  question  involved,  which  is  indicated 
by  the  motion  to  discharge  the  garnishment.  Under  the 
state  constitution  (article  IV,  §  24)  provision  may  be  made 
by  general  law  for  beginning  suit  against  the  State  as  to 
all  liabilities  originating  after  or  existing  at  the  time  of  its 
adoption.  Up  to  the  present  time  the  legislature  has  not, 
in  pursuance  of  the  power  thus  delegated,  deemed  it  im- 
portant or  advisable  to  authorize  or  permit  the  State  to  be 
sued,  and  such  is  the  condition  of  the  law  that  no  suit  or 
action  can  be  instituted  or  maintained  against  it  except 
with  its  consent  and  consequent  submission  to  the  juris- 
diction of  the  court :  Salem  Mills  Co.  v.  Lord,  42  Or.  82 
(69  Pac.  1033,  70  Pac.  832).  The  principle  is  elementary, 
and  so  well  settled  that  the  further  citation  of  authority  is 
unnecessary.  Indeed,  we  do  not  understand  it  to  be  ser- 
iously controverted.  A  garnishment  proceeding  as  at  pres- 
ent authorized  by  statute  partakes  of  the  nature  of,  and  is 
in  all  essentials,  a  separate  action  or  suit  against  the  person 
garnisheed.  If  the  latter  answers  satisfactorily,  obviously 
that  is  the  end  of  the  controversy;  but  if  he  contests  the 
right  of  garnishment,  or  his  liability,  then  the  suit,  perhaps 
more  properly  denominated  an  **action,"  is  proceeded  with 
as  between  the  parties  plaintiff  and  the  garnishee,  and  is 
a  separate  proceeding  from  the  original  action,  although 
auxiliary  thereto.  It  is  said  by  Mr.  Waples,  in  his  work  on 
Attachment,  and  quoted  as  authoritative  in  Case  y.Noyes, 
16  Or.  329  (19  Pac.  104),  that  **the  plaintiff  virtually  sues 
the  garnishee,  for  a  debt  due  the  defendant,  by  the  process 
of  garnishment.  He  takes  the  shoes  of  the  latter,  and  as- 
serts the  rights  which  the  latter  has  against  a  third  person. 
He  has  to  make  out  the  case  against  the  garnishee  (when 
he  is  permitted  to  do  so),  unless  the  indebtedness  to  the 
defendant  be  admitted  by  the  garnishee":  Waples,  Attach. 
(2  ed.)  §  472.  At  another  section  (470),  he  says  of  the  pro- 
ceeding that  it  *'is  a  judicial  cause  between  parties;  it  is 
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begun  by  a  summons  or  its  equivalent,  and  results  in  a 
judgment,  with  all  the  other  characteristics  essential  to  a 
lawsuit."  So  Mr.  Justice  Strahan  concludes,  in  the  case 
just  cited,  that  "under  the  code  the  plaintiff  in  the  original 
action,  by  the  process  of  garnishment, becomes  a  plaintiff 
or  actor  against  the.  garnishee.  If  the  certificate  which 
the  garnishee  is  required  to  give  proves  unsatisfactory  to 
the  plaintiff,  thereafter  the  proceedings  by  the  plaintiff  are 
in  the  nature  of  an  action,  and  strictly  adversary."  In  an- 
other case  (Smith  v.  Conrad,  23  Or.  206,  212,  31  Pac.  398, 
399),  Mr.  Justice  Bean  says:  "By  the  service  on  the  gar- 
nishee of  a  copy  of  the  writ  of  attachment  and  notice  as 
provided  by  law,  the  plaintiff  obtains  the  right,  if  the  cer- 
tificate is  unsatisfactory,  to  maintain  an  action  against 
him  upon  a  liability  existing  in  favor  of  the  defendant  in 
the  original  action.  He  thereby  becomes, as  it  were,  sub- 
rogated to  the  rights  of  action  which  the  defendant  has 
against  the  garnishee,  and  entitled  to  sue  thereon  in  his 
own  name."  And  we  said,  in  a  still  later  case  (Burns  v. 
Payne,  31  Or.  100, 103, 49  Pac.  884, 885):  "The  proceeding, 
it  is  true,  is  ancillary  and  subsidiary  to  the  main  action, 
and  is  undoubtedly  dependent  for  its  utility  upon  the  final 
results  attained  in  that  action;  but  the  garnishment  in 
effect  subrogates  the  plaintiff  to  the  rights  of  the  defendant 
in  the  main  action,  and  empowers  him  to  sue  the  defend- 
ant's garnisheed  debtor.  He  takes  the  shoes  and  asserts 
the  rights  of  the  defendant  against  the  garnishee." 

Such  being  the  essential  nature  and  effect  of  the  pro- 
ceeding, it  follows  irresistibly  that  the  State  is  not  subject 
to  garnishment  without  its  consent.  The  purpose  of  the 
garnishment  is  to  reach  eventually  the  funds  of  the  State, 
although  the  Secretary  is  the  person  garnisheed,  and  the 
proceeding  is  therefore  adversary  to  or  against  the  State. 
We  are  not  without  authority  elsewhere  upon  the  subject. 
In  Lodor  v.  Baker,  39  N.  J.  Law,  49,  it  was  held  that,  as 
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a  State  cannot  be  sued  in  its  own  courts  without  its  con- 
sent, a  creditor  cannot  lawfully  attach  money  due  his 
debtor  in  the  hands  of  the  State  Treasurer.  If  such  a 
thing  might  be  permitted,  "it  must  logically  follow,"  say 
the  court,  **that  he  [the  creditor]  may  resort  to  the  means 
provided  by  the  attachment. act  to  compel  the  garnishee 
to  appropriate  the  money  attached  to  the  payment  of  his 
claim,  otherwise  it  would  be  a  nugatory  and  fruitless  pro- 
ceeding. The  law  cannot  be  guilty  of  the  inconsistency 
of  inviting  the  suitor  to  attach  funds  of  this  nature,  and 
at  the  same  time  deny  him  every  remedy  to  enforce  his 
lien."  So  it  was  held,  in  Divine  v.  Harvie^  7  T.  B.  Mon. 
488  (18  Am.  Dec.  194),  that  a  State  cannot  be  made  a  gar- 
nishee, nor  can  the  auditor  and  treasurer  be  made  parties, 
in  the  place  of  the  State,  to  obtain  a  warrant  and  money 
from  the  treasurer.  See,  also.  Rood,  Garn.  §  25.  These 
authorities — and  we  have  been  referred  to  none  to  the  con- 
trary where  the  State  is  concerned — determine  the  contro- 
versy in  favor  of  the  affirmance  of  the  judgment. 

2.  Counsel  make  another  contention,  however,  which  is 
that,  by  repealing  Section  259,  B.  &  C.  Comp.,  reading  as 
follows :  **  No  state  or  county  treasurer,  sheriff,  clerk,  con- 
stable, or  other  public  officer,  shall  be  liable  to  answer  as 
garnishee  for  moneys  in  his  possession  as  such  public 
officer,  belonging  to  or  claimed  by  any  judgment  debtor" 
— the  legislature  has  manifested  an  intention  to  make  such 
officers  liable  under  the  process.  But,  as  it  respects  state 
officers,  at  least,  they  never  were  liable  to  garnishment, 
and  the  statute  was  only  declaratory  of  the  rule  then  pre- 
vailing, and  its  repeal  could  not  be  construed  into  positive 
law  to  the  contrary. 

It  is  further  suggested  that  for  the  purpose  of  construc- 
tion we  should  look  into  the  legislative  journals,  where  it 
would  be  found  that  a  law  was  passed,  at  the  session  of  the 
legislative  assembly  of  1903,  making  state  officers  liable  to 
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answer  in  such  a  proceeding,  which  was  vetoed  by  the  Gov- 
ernor, and  that  the  intention  of  that  body  to  make  them 
liable  by  the  repeal  would  thus  become  manifest.  It  is 
impossible  that  this  should  help  the  plaintiff.  By  reason 
of  the  Governor's  veto  the  act  referred  to  never  became  a 
law,  and  the  fact  that  the  legislature  intended  by  that  act 
to  make  the  state  officers  liable  to  garnishment  can  afford 
no  criterion  by  which  to  determine  that  it  intended  to  ac- 
complish the  same  purpose  by  the  repeal  of  another  stat- 
ute then  existing,  unless  such  repeal  would  be  effective  to 
put  in  force  some  other  rule  of  law  making  them  liable. 
We  have  seen  that  such  is  not  the  effect  of  the  repeal,  and 
hence  the  contention  is  without  merit. 

The  judgment  of  the  circuit  court  will  therefore  be  af- 
firmed, and  it  is  so  ordered.  Affirmed. 


Decided  i  April,  1904. 
AKDBBSON  V.  ADAMS. 
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Id45    141 
FAILING  Cost  Bill  — Di8bub8Ements  on  Appeal. 

Section  508  of  B.  d^  C.  Comp.  as  amended  in  1903  (Laws  1906,  p.  200,  i  1),  refer- 
ring to  coRt  bills,  applies  to  disbursements  only.  The  statutory  attorney's  fee 
and  the  filing  fee  on  appeal  are  collectible  under  other  sections  of  the  code,  and 
are  not  affected  by  section  568:  Melfarlane  v.  McFarlanet  43  Or.  477,  cited. 

From  Klamath  :  Henry  L.  Benson,  Judge. 

This  is  a  motion  to  strike  from  the  files  a  cost  bill  filed 

by  the  respondent  upon  the  affirmance  of  the  judgment 

of  the  trial  court:  43  Or.  621. 

Motion  Partly  Allowed. 

Mr.  J,  W,  Hamaker  for  the  motion. 

Mr,  Hiram  F.  Murdoch  and  Austin  S.  Hammond,  contra, 

Mr.  Justice  Wolverton  delivered  the  opinion. 

Judgment  was  affirmed  in  the  above  cause  November 
16,  1903,  43  Or.  621  (74  Pac.  215),  but  no  cost  bill  was 

44  Or. 84 
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filed  until  December  28th,  and  it  has  never  been  served 
upon  the  adverse  party.  Based  upon  this  record,  the  ap- 
pellant, on  March  19th  following,  being  subsequent  to  the 
first  day  of  the  next  regular  term  of  this  court,  moved  to 
strike  out  the  cost  bill  for  the  reason  that  it  was  not  filed 
within  five  days  after  the  affirmance,  or  served  as  required 
by  statute :  B.  &  C.  Comp.  §  568, as  amended  by  Laws  1903, 
p.  209.  Within  the  rule  announced  in  McFarlane  v.  Jfc- 
Farlane,  43  Or.  477  (75  Pac.  139),  the  motion  will  be  allowed. 
This  affects  the  disbursements  only.  The  costs,  however, 
will  be  allowed  as  of  course  (B.  &  C.  Comp.  §§  561,  563), 
being  the  attorney's  fee  of  $15.  The  filing  fee  of  $10  ad- 
vanced on  the  respondent's  appearance  in  this  court  will 
also  be  allowed,  as  the  statute  requiring  such  fee  provides 
that  '*the  party  entitled  to  costs  and  disbursements  on  such 
appeal  shall  recover  of  and  from  his  opponent  the  amount 
so  paid '':  B.  &  C.  Comp.  §  887;  and  it  should  be  taxed  as 
of  course,  the  same  as  the  attorney's  fee.  The  other  item 
specified  in  the  cost  bill  cannot  be  allowed. 

Motion  Partly  Allowed. 


Argued  17  March,  decided  4  April,  1904. 
BEACH  t\  GUARANTY   SAV.  AS800. 

ft 

[76  Pac.  16,] 

\e45   ^*"  Building  Association— Recoyerinq  Voluntary  Overpayments. 

1.  A  borrowing  member  of  a  building  and  loan  association  who  has  voluuo 
tarlly  and  knowingly  paid  usurious  sums  on  his  loan,  cannot  recover  the  money 
so  paid. 

Nature  of  Proceeding  to  Recover  Overpayments. 

2.  A  proceeding  against  a  building  and  loan  association  by  a  borrowing  mem- 
ber thereof  to  recovev  amounts  alleged  to  have  been  overpaymenUi  on  his  loan  is 
a  suit  In  equity  and  not  a  law  action,  since  it  amounts  to  a  demand  for  an  ac- 
counting. This  is  not  affected  by  a  claim  that  such  payments  were  induced  by 
fraud  of  agents  of  the  defendant. 

From  Multnomah :   Arthur  L.  Frazer,  Judge. 

This  is  a  proceeding  by  Seneca  C.  Beach  against  the 
Guaranty  Savings  &  Loan  Association.   It  is  denominated 
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by  plaiatiff's  counsel  an  action  at  law  to  recover  money 
had  and  received  to  their  client's  use,  though  defendant's 
counsel  insist  that  it  is  a  suit  in  equity  for  an  accounting. 
The  facts  are  that  on  April  15,  1892,  the  plaintiff,  being 
the  owner  of  lots  20  and  21  in  block  2  in  Arbor  Lodge, 
Multnomah  County,  applied  to  the  defendant,  a  corpora- 
tion existing  under  the  laws  of  Minnesota  as  a  building 
and  loan  association,  for  membership  therein,  and  for  a 
loan  of  $1,400,  subscribing  for  14  shares  of  its  *'72-pay- 
ment"  stock,  of  the  par  value  of  $100  each,  which  were  re- 
tained by  the  defendant  as  collateral  security  for  the  loan, 
which,  being  approved,  w^as  evidenced  by  a  bond,  and  fur- 
ther secured  by  a  mortgage  on  these  lots.  The  plaintiff 
made  72  monthly  payments  of  $25.67  on  account  of  the 
loan,  aggregating  $1,848.24,  and,  on  the  maturity  of  the 
bond,  paid  the  further  sum  of  $406.24  to  secure  a  cancel- 
lation of  the  mortgage.  It  is  alleged  in  the  complaint  that 
defendant's  managing  agent  in  Oregon,  fully  understand- 
ing its  plans  and  schemes,  represented  to  plaintiff  that  the 
corporation  was  a  mutual  building  association,  which 
loaned  money  to  its  stockholders  only,  and  that,  to  secure 
a  loan,  it  was  necessary  to  subscribe  for  stock;  that  each 
stockholder  had  the  same  rights  and  privileges  and  shared 
equally  in  the  investments  made  by  the  defendant;  that, 
by  subscribing  for  stock,  plaintiff  would  become  a  member 
of  the  corporation,  and  entitled  to  receive  the  profits  on 
such  stock  in  the  same  manner  as  all  other  stockholders; 
that  plaintiff,  relying  on  such  statements,  paid  the  monthly 
installments  for  six  years ;  that  all  such  representations 
were  false  and  fraudulent,  and  were  so  known  to  be  by  the 
defendant's  managing  agent,  who  made  them  for  the  pur- 
pose of  cheating,  defrauding,  and  deceiving  the  plaintiff; 
that,  when  the  bond  matured,  notwithstanding  there  had 
been  paid  on  account  of  the  loan  the  sum  of  $1 ,848.24,  such 
agent  fraudulently  represented  to  plaintiff  that  defendant 
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had  sustained  great  losses  b}^  reason  of  its  stockholders 
failing  and  refusing  to  pay  their  obligations,  and  by  the 
depreciation  in  value  of  its  securities,  in  consequence  of 
which  the  payments  made  by  plaintiff  entitled  him  to  a 
credit  of  only  $993.76,  leaving  a  remainder  of  $406.24  due 
on  account  of  the  loan;  and  that,  relying  thereon,  plain- 
tiff was  induced  to  pay  such  sum  in  order  to  secure  a  re- 
lease of  the  mortgage.  It  is  then  stated  wherein  such  rep- 
resentations were  false  in  respect  to  various  classes  of  stock 
and  in  other  particulars,  whereby  defendant  received  to 
plaintiff's  use,  after  paying  the  mortgage  debt  and  interest, 
the  sum  of  $616.48,  with  interest  thereon  from  the  date  of 
the  last  payment,  amounting  to  $713.16,  for  which  judg- 
ment is  demanded. 

The  answer  denied  the  material  allegations  of  the  com- 
plaint, and  averred  that  at  the  time  plaintiff  made  the  final 
payment  a  controversy  existed  as  to  the  sum  due  on  the 
bond,  the  defendant's  agents  contending  that  it  was  $505.22, 
whereupon  a  compromise  was  agreed  upon  by  which  plain- 
tiff paid  the  sum  of  $406.24,  thereby  constituting  an  accord 
and  satisfaction.  For  a  further  defense,  it  is  alleged  that 
plaintiff,  by  becoming  a  member  of  the  defendant  associ- 
ation, was  subject  to  its  by-laws,  and  is,  and  of  right  ought 
to  be,  estopped  from  asserting  that  he  did  not  know  the 
terms  upon  which  shares  of  stock  were  issued,  dividends 
declared,  or  the  method  by  which  the  payments  made  on 
account  of  loans  were  apportioned.  The  reply  having  put 
in  issue  the  allegations  of  new  matter  in  the  answer,  the 
cause  was  called  for  trial,  whereupon  plaintiff's  counsel, 
paying  the  necessary  fee,  demanded  a  jury;  but  the  court, 
holding  that  this  was  a  suit  in  equity,  refused  to  accede 
thereto,  and,  the  moving  party  declining  to  proceed  fur- 
ther, the  complaint  was  dismissed,  and  he  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of  Wil- 
liam Reid  and  Wilson  T.  HumCy  with  an  oral  argument  by 
Mr.  Hume. 

For  respondent  there  was  a  brief  over  the  names  of 
William  D.  Fenton,  Guy  G.  Willisj  and  Carey  &  Mays,  with 
an  oral  argument  by  Mr.  Fenton. 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

It  is  contended  by  appellant^s  counsel  that  this  is  an  ac- 
tion in  assumpsit  for  money  secured  by  fraud  and  deceit; 
that  the  bond  given  to  evidence  the  loan  has  been  surren- 
dered, the  mortgage  satisfied,  and  the  contract  fully  exe- 
cuted; and  that  the  complaint  contains  no  averments 
requiring  equitable  intervention  ;  and,  conceding  that 
money  voluntarily  paid  as  usury  cannot  be  obtained  by 
course  of  law,  the  allegations  of  the  complaint  show  that 
such  payments  were  induced  by  fraud,  to  recover  which 
an  action  is  maintainable,  and  hence  the  court  erred  in 
denying  plaintiff  his  constitutional  right  to  a  trial  by  jury. 
It  is  stated  in  the  abstract  that  a  copy  of  the  mortgage  was 
made  a  part  of  the  complaint,  but,  if  so,  it  has  been  omitted 
from  the  transcript,  thereby  rendering  it  impossible  to  say 
what  rate  of  interest  plaintiff  agreed  to  pay.  The  statute 
of  this  State  prescribes  the  legal  rate  of  interest  where  none 
is  specified;  allows  10  per  cent  per  annum,  and  no  more, 
by  express  agreement  of  the  parties  (B.  &  C.  Comp.  §  4595); 
and  provides  that  if  it  be  ascertained  in  any  suit  brought 
on  a  contract  that  a  rate  of  interest  has  been  agreed  upon 
greater  than  so  authorized,  it  shall  be  deemed  usurious,  in 
which  case  the  entire  debt,  without  interest,  shall  be  for- 
feited to  the  school  fund  of  the  county  in  which  the  suit 
is  brought:  B.  &  C.  Comp.  §  4597.  In  Balfour  v.  Davis, 
14  (3r.  47  (12  Pac.  89),  it  was  held  that,  to  constitute  usury, 
there  must  be  (1)  a  loan,  express  or  implied;  (2)  an  un- 
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derstanding  between  the  parties  that  the  money  shall  be 
returned  ;  (3)  that  a  greater  rate  of  interest  than  is  allowed 
by  law  shall  be  paid,  or  agreed  to  be  paid ;  and  (4)  a  cor- 
rupt intent  to  take  more  than  the  legal  rate  for  the  sum 
loaned.  In  construing  the  terms  of  a  contract  for  the  loan 
of  money  by  a  building  and  loan  association,  it  has  been 
held  that,  in  order  to  constitute  usury,  the  parties  must 
have  knowingly  violated  the  law  prescribing  the  highest 
rate  of  interest,  and  that,  when  they  have  honestly  made 
a  mistake  as  to  the  rate  that  might  lawfully  be  stipulated 
for,  the  borrower  should  be  charged  with  the  legal  rate  on 
the  loan,  and  credited  with  all  payments  made  on  account 
thereof :  Washington  Invest.  Assoc,  v.  Stanley,  38  Or.  319  (63 
Pac.  489,  58  L.  R.  A.  816,  84  Am.  St.  Rep.  793);  Western 
Sav,  Co,  v.  Houston,  38  Or.  377  (65  Pac.  611).  Mr.  Justice 
Bean,  in* Irivin  v.  Washington  Loan  Assoc.  42  Or.  105  (71 
Pac.  142),  in  discussing  this  subject,  says:  '*  Under  the 
decisions  of  this  court,  mortgages  to  building  and  loan 
associations  of  the  kind  now  under  consideration  are  not 
usurious  on  account  of  the  original  transaction,  but  only 
as  to  the  payments  under  the  guise  of  premiums,  install- 
ments on  stock,  and  interest,  when  they  are  in  excess  of 
the  interest  permitted  by  law,  in  which  case  the  person 
making  them  is  entitled  to  insist  that  the  surplus  over  the 
stipulated  interest  shall  be  applied  in  discharge  of  the 
principal." 

1.  The  legal  rate  of  interest  in  this  State  was  8  per  cent 
per  annum  when  the  loan  in  question  was  made,  and  so 
remained  until  October  14,  1898,  when  it  was  changed  to 
.6  per  cent:  B.  &  C.  Comp.  §  4595.  A  payment  of  |25.67 
having  been  made  every  month,  it  is  evident  from  a  com- 
putation at  the  then  legal  rate  that  on  December  15, 1897, 
plaintiff  paid  the  entire  debt,  notwithstanding  which  he 
continued  to  make  such  monthly  payments  until  and  in- 
cluding April  15,  1898,  and  thereafter  paid  the  sum  of 
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$406.24,  to  secure  a  cancellation  of  the  mortgage ;  and, 
under  the  rule  announced  by  this  court,  such  exactions 
certainly  constituted  usury.  At  common  law  a  party  who 
paid  unauthorized  interest  could  recover  the  excess  in  an  ac- 
tion for  money  had  and  received,  on  the  theory  that  the  bor- 
rower was  considered  the  victim  of  circumstances,  rather 
than  an  intentional  violator  of  the  law:  Tyler,  Usury, 
421;  27  Am.  &  Eng.  Enc.  Law,  (1  ed.)  959.  In  Holladay  v. 
Holladay,  13  Or.  523  (11  Pac.  260, 12  Pac.  821),  it  was  held 
that  the  right  to  interpose  a  plea  of  usury  was  personal, 
and  could  be  waived  by  the  borrower.  This  rule  appears 
to  be  supported  by  abundant  authority :  Ladd  v.  Wiggin^ 
35  N.  H.  421  (69  Am.  Dec.  551);  PHtchett  v.  Mitchell,  17 
Kan.  355  (22  Am.  Rep.  287).  When  a  borrower  knowingly 
pays  excessive  interest,  it  would  seem,  upon  principle,  that 
he  thereby  waives  his  personal  privilege ;  and  such  elec- 
tion, having  been  once  exercised,  precludes  him  from  re- 
covering any  part  of  the  sums  so  paid.  In  many  States 
the  rule  is  established  that,  in  the  absence  of  a  statute 
clearly  giving  the  right,  no  recovery  can  be  had,  either  at 
law  or  in  equity,  of  excessive  interest  voluntarily  paid : 
27  Am.  &  Eng.  Enc.  Law,  (1  ed.)  960.  In  addition  to  the 
cases  cited  illustrative  of  the  text,  see  Parker  v.  Fulton 
Build.  Assoc.  46  Ga.  166;  Pattison  v.  Albany  Build.  Assoc. 
63  Ga.  373  ;  Await  v.  Eutatv  Build.  Assoc.  34  Md.  435 ;  Sec- 
ond Oer.  A.  B.  Assoc,  v.  Newman,  50  Md.  62  ;  Natchez  Build. 
&  L.  Assoc.  V.  Shields,  71  Miss.  630  (15  South.  793).  When 
plaintiff  paid  the  $406.24  to  secure  a  cancellation  of  the 
mortgage,  he  must  have  known  that  the  sum  demanded 
was  usurious ;  and,  if  it  was  given  voluntarily,  he  cannot 
recover  any  part  of  it,  because  he  is  equally  guilty  with 
the  defendant  of  violating  the  express  provisions  of  the 
statute:  Nunn  v.  Bird,  36  Or.  515  (59  Pac.  808). 

2.  It  is  argued,  however,  that  he  was  induced  to  part 
with  his  money  by  the  fraudulent  representations  of  the 
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defendant's  managing  agent,  and,  this  being  so,  the  pay- 
ment was  not  voluntarily  made;  thereby  entitling  him  to 
maintain  an  action  at  law  therefor,  and  to  have  the  benefit 
of  a  trial  by  jury  to  determine  that  fact.  A  stockholder 
may  maintain  an  action  at«law  or  a  suit  in  equity  against 
a  building  and  loan  association,  dependent  upon  the  relief 
sought;  but,  if  an  accounting  is  desired,  or  if  the  rights 
of  other  shareholders  are  necessarily  involved,  a  suit  in 
equity  is  the  proper  remedy:  6  Cyc.  143.  If  the  defend- 
ant's managing  agent,  as  alleged  in  the  complaint,  falsely 
represented  <that  his  principal  had  sustained  great  losses 
by  reason  of  its  stockholders  failing  and  refusing  to  pay 
the  money  borrowed,  or  by  depreciation  in  the  value  of 
its  securities,  and  plaintiff,  relying  thereon  and  deceived 
thereby,  was  induced  to  pay  the  sum  demanded,  to  secure 
a  satisfaction  of  his  mortgage,  such  payment,  if  made  in 
ignorance  of  the  facts,  would  not  be  voluntary:  22  Am.  & 
Eng.  Enc.  Law,  (2  ed.)  609.  The  payment,  however,  was 
not  a  repudiation  by  plaintiff  of  his  contract,  but  a  recog- 
nition of  the  common  rights  of  other  stockholders  in  the 
sum  so  claimed  to  be  due.  If,  instead  of  paying  the  sum 
demanded,  he  had  insisted  that  the  mortgage  debt  was  dis- 
charged, and  instituted  a  suit  to  redeem,  it  would  have 
evidenced  an  election  to  rescind,  but,  having  made  the 
payment,  he  ratified  the  contract:  Anderson  v.  Chicago  Tr. 
(He Sav, Bank,  195  111.341(63  N.E.203);  Cover  y. Mercantile 
Mut.  B.  &  L.  Assoc.  93  Mo.  App.  302;  and  if,  in  doing  so, 
he  paid  more  than  was  justly  due,  his  right  to  recover  the 
excess  depends  upon  an  accounting,  in  which  all  other 
stockholders  have  a  common  interest.  In  Maloney  v.  Real 
Estate,  B.  &  L.  Assoc.  57  Mo.  App.  384,  it  was  held  that, 
where  a  member  of  a  building  association  withdraws,  he 
cannqt  maintain  an  action  at  law  for  the  withdrawal  value 
of  his  stock,  and  that  his  only  remedy  was  a  suit  in  equity. 
The  payment  by  plaintiff  of  the  money  demanded  on  final 
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settlement  constituted  a  withdrawal  from  the  association : 
7  Thompson,  Corp.  §  8713;  and  the  sum  claimed  to  be  due 
and  the  payment  made  on  account  thereof  were  in  the 
nature  of  a  settled  account,  to  surcharge  which,  and  purge 
itpt  the  fraud,  if  any  existed,  a  court  of  equity  was  the  only 
foriKn  that  could  afford  adequate  relief,  by  feason  of  the 
complicated  character  of  the  accounts  and  the  need  of  dis- 
covery (1  Enc.  PL  &  Pr.  93;  Hoyt  v.  Clarksan,  23  Or.  51, 
31  Pac.  198) — particularly  so  when  it  is  remembered  that 
all  other  stockholders  had  a  common  interest  in  the  settle- 
men,t:  7Thompsou,Corp.  §  8721;  1  Morawetzt,  Priv.  Corp. 
(2  ed.)  §  227. 

It  is  not  to  be  supposed  that  the  interested  stockholders 
should  be  made  parties,  for  the  defendant,  having  been 
duly  incorporated,  thereby  became  a  distinct  legal  entity 
{Liggett  v.  Ladd^  17  Or. 89, 21  Pac.  133), in  which  the  duties 
and  obligations  of  its  members  were  merged ;  and,  in  all 
controversies  involving  corporate  rights,  it  occupies  to- 
ward them  the  relation  of  a  trustee,  to  carry  into  execution 
their  agreements  for  their  mutual  advantage,  in  the  en- 
forcement of  which,  as  a  building  and  loan  association,  it 
collects  the  money  from  and  distributes  it  to  them  as  stock- 
holders: Pomeroy,  Eq.  Jur.  (2  ed.)  §  1095.  If,  by  the  al- 
leged fraudulent  representations  of  defendant's  managing 
agent,  plaintiff  was  induced  to  part  with  his  money,  he 
has  tt  right,  in  equity,  to  determine  whether  or  not, accord- 
ing to  its  rules  and  regulations  prescribed  for  the  govern- 
ment of  the  members  in  the  class  to  which  he  belonged,  he 
paid  more  than  his  equal  and  ratable  share  of  the  losses 
which  it  sustained, and, if  so, to  recover  the  same;  but  he 
has  no  right  to  such  sums  as  usurious  exactions. 

The  court  properly  considering  the  cause  as  a  suit  in 
equity  for  an  accounting  in  consequence  of  the  alleged 
fraud,  plaintiff  had  an  opportunity  to  introduce  evidence 
in  support  of  the  allegations  of  his  complaint ;  but,  having 
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declined  to  avail  himself  thereof,  no  alternative  remained, 
except  to  dismiss  the  suit, and,  having  done  so,  the  decree 
is  affirmed,  without  prejudice,  however,  to  the  mainte- 
nance of  another  suit  for  an  accounting  as  herein  indi- 
cated. Affirmed. 


Argued  28  March,  decided  4  April,  1904. 

JJ  ^1  ASTORIA  RAIIAOAD  GO.  r. 

ii_5?l  [76  Pac.  14.] 

141    «?2!  Shipping— Negligent  Injury  to  Bridge— Jurisdiction. 

1.  Under  B.  A  C.  Comp.  I  4627,  providing  that  the  owner  of  any  vessel  which, 
when  within  the  waters  of  the  State,  has  through  negligence  caused  Injury  to 
bridges,  etc.,  shall  be  liable  for  damages  resulting,  and  that  the  person  so  li^ared 
may  reoover  the  same  in  an  action  at  law  in  the  circuit  court  of  the  county  in 
which  such  vessel  may  be  found,  the  state  courts  have  Jurisdiction  of  an  acUon 
for  damages  to  a  bridge  trestle  constructed  on  piles  driven  In  the  bed  of  a  naviga- 
ble river  of  this  State,  between  high  and  low  tide. 

Remoteness  of  Evidence. 

2.  In  an  action  by  a  railroad  for  damage  to  its  bridge  trestle,  caused  by  defend- 
ant's barges  breaking  loose  fk*om  their  moorings  in  a  river  near  the  ocean,  and 
drifting  against  the  trestle,  the  testimony  of  a  witness,  who  was  some  fifteen  or 
sixteen  miles  seaward,  as  to  the  charactor  of  the  storm  that  caused  the  barges  to 
break  loose,  is  admissible. 

Sufficiency  op  Evidence  to  Support  Findings  by  Court. 

3.  The  weight  of  evidence  in  support  of  the  findings  of  a  Judge  before  whom  a 
case  has  been  tried  without  a  Jury,  will  not  be  considered  on  appeal,  if  any  com- 
petent evidence  was  received. 

From  Clatsop :   Thomas  A.  McBride,  Judge. 

This  is  an  action  by  the  Astoria  and  Columbia  River 
Railroad  Company  against  Daniel  Kern  for  damages.  The 
plaintiff  is  the  owner  and  engaged  in  the  operation  of  a 
railway,  that  portion  of  its  track  within  the  eastern  and 
western  limits  of  the  City  of  Astoria  being  constructed 
upon  piles  over  and  along  the  shore  of  the  Columbia  River, 
between  high  and  low  water.  For  cause  of  action  it  alleges, 
in  brief,  that  on  the  25th  day  of  December,  1901,  the  de- 
fendant, being  the  owner  of  and  having  in  his  possession 
three  large  barges,  anchored  the  same  in  the  Columbia 
River,  north  of  and  a  short  distance  from  plaintiff's  trestle ; 
that  it  was  the  duty  of  defendant  to  anchor  them  securely. 
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and  guard  them  so  as  to  prevent  their  drifting  or  being 
carried  by  the  wind  and  tide  that  prevail  in  the  locality 
during  that  season  of  the  year,  but,  in  disregard  of  such 
duty,  he  negligently  secured  the  barges  and  each  of  them 
with  weak,  rotten,  and  insecure  ropes,  knowing  the  sam6 
to  be  unsuitable  and  insufficient,  and  failed  and  neglected 
to  leave  the  same  in  charge  of  any  person, or  to  have  any 
one  look  after,  watch, or  guard  them  or  either  of  them, by 
reason  whereof  the  barges,  and  each  of  them,  broke  away 
from  their  moorings,  and  drifted  and  were  driven  by  the 
wind  and  tide  upon  plaintiff's  trestle,  to  its  damage  in  the 
sum  of  $1,000.  The  answer  controverts  these  allegations, 
and  sets  up  a  further  defense, in  effect,that  defendant  was 
engaged  in  dredging  the  channel  of  the  Columbia  River 
under  the  direction  of  a  government  engineer ;  that  in  do- 
ing the  work  it  became  and  was  necessary  to  use  barges, 
and  to  anchor  them  at  or  near  the  point  designated  in  the 
complaint;  that  he  securely  anchored  them,  and  caused 
the  same  at  all  times  to  be  watched  and  guarded,  so  as  to 
prevent  them  from  drifting  or  being  carried  away  by  the 
wind  and  tide,  but  that  at  the  time  mentioned  in  the  com- 
plaint an  unusual,  extraordinary,  and  violent  storm  sud- 
denly arose,  accompanied  by  an  unusual,  high,  and  extra- 
ordinary wind  and  tide,  of  such  force  that,  notwithstanding 
the  precautions  taken,  the  barges  dragged  their  anchors, 
and  were  driven  and  carried  to  and  upon  plaintiff's  trestle, 
damaging' it  not  to  exceed  $400;  and  that  said  damage  was 
due  solely  to  the  unusual  and  extraordinary  character  of 
the  storm  and  tide  then  prevailing,  for  which  defendant 
is  not  liable. 

The  case  was  tried  before  the  court,  a  jury  having  been 
waived,  which  made  and  filed  findings  of  fact  and  conclu- 
sions of  law.  Those  that  are  material  here  are  findings  of 
fact  Nos.  5  and  6.  Nos.  1,2,  and  3  accord  with  the  allega- 
tions of  the  complaint.    No. 4  is  in  accord  with  the  allega- 
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tioDS  of  the  answer  as  to  defendant's  being  engaged  at  the 
time  in  dredging  the  channel  of  the  Columbia  River,  thai 
in  performing  such  work  it  was  necessary  to  use  the  barges 
in  question,  and  that  at  the  time  stated  defendant  had 
then  anchored  in  the  position  designated.  No.  5  finds  that 
on  the  night  of  December  25th  there  arose  a  severe  wind- 
storm, but  such  as  has  frequently  occurred  in  the  locality 
during  that  season  of  the  year,  and  such  as  it  became  and 
was  the  duty  of  the  defendant,  in  anchoring  his  barges  and 
scows,  to  provide  against ;  that  he  did  not  securely  or  prop- 
erly anchor  the  same,  but,  on  the  contrary,  he  fastened 
them  with  old,  weak,  rotten,  and  insecure  ropes;  that  it 
was  customary  in  that  port  to  provide  watchmen  upon 
barges  to  look  after  their  moorings,  and  generally  to  watch 
and  eare  for  such  vessels,  and  it  was  the  duty  of  defendant 
to  have  had  on  each  of  said  barges  at  the  time  a  watch- 
man, commonly  called  an  **anchor  watch";  that  defendant 
had  none  such  on  board,  but  that  some  of  his  employes 
were  sleeping  on  one  barge  only;  that  on  the  night  in 
question  all  the  barges  except  one  broke  away  from  their 
anchorage,  the  ropes  with  which  they  were  tied  parting  by 
reason  of  being  rotten  and  insufficient,  and  drifted  upon 
the  railroad  trestle  aforesaid.  The  sixth  finds  that  defend- 
ant was  negligent,  and  did  not  use  ordinary  care  in  pro- 
viding suitable  rope  and  chain  with  which  to  anchor  the 
barges,  and  in  fastening  the  same  with  old,  weak,  and  rotten 
ropes,  and  in  failing  to  provide  a  watch  on  board  of  each 
barge  while  at  anchor.  The  seventh  and  last  finding  is 
concerning  the  amount  of  damages  sustained.  Judgment 
having  been  entered  upon  these  findings,  and  the  conclu- 
sions of  law  rendered  in  pursuance  thereof,  the  defendant 
appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Cotton, 
Teal  &  Minor,  with  an  oral  argument  by  Mr.  Wirt  Minor, 
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For  respondent  there  was  a  brief  over  the  name  of  Ful- 
ton Bros, J  with  an  oral  argument  by  Mr,  Geo.  C,  Fulton, 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terras,  delivered  the  opinion  of  the  court. 

1.  Preliminarily,  it  is  urged  that  plaintiff  cannot  main- 
tain the  action  because  the  trestle  damaged  is  constructed 
upon  pilerf  driven  in  the  bed  of  a  navigable  river  between 
high  and  low  tide.  The  action,  however,  is  given  by  stat- 
ute (B.  &  C.  Comp.  §  4627),  if  it  may  not  be  otherwise 
maintained. 

2.  Numerous  assignments  of  error  are  noted  to  the  ad- 
mission  of  testimony  in  support  of  the  plaintiff's  cause  of 
action,  as  (1)  in  admitting  the  testimony  of  G.  Holzhay  as 
to  the  manner  in  which  the  barges  were  moored ;  (2)  in 
admitting  that  of  D.  B.  Johnson  touching  the  velocity  of 
the  wind,  and  of  E.  A.  Peterson  to  show  the  force  and 
velocity  thereof  after  1  o'clock  of  the  morning  of  Decem- 
ber 22d ;  (3)  in  admitting  the  testimony  of  several  wit- 
nesses touching  the  condition  of  the  lines  with  which  the 
scows  were  moored ;  (4)  in  admitting  the  testimony  of 
others  as  to  the  necessity  of  maintaining  watchmen  upon 
the  vessels;  and  (5)  in  admitting  the  testimony  of  Daniel 
McVicker  as  to  the  character  of  the  storm.  It  may  be  said, 
generally,  of  these  assignments,  without  examining  them 
in  detail,  that  the  testimony  to  which  they  relate  was  all 
material  and  competent,  some  of  it  being  more  or  less  re- 
mote, but  not  to  such  an  extent  as  to  render  its  admission 
prejudicial.  McVicker's  testimony  touching  the  character 
of  the  storm  is  perhaps  more  remote  than  any  of  the  rest. 
He  said,  in  effect,  that  the  storm  was  a  heavy  one — a  se- 
vere gale ;  that  the  wind  shifted  once  in  awhile  to  the  west 
and  northwest,  and  sometimes  was  severe ;  that  such  a 
storm  does  not  happen  very  frequently;  that  it  generally 
blows  from  some  other  direction  ;  that  a  storm  of  that  kind 
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occurs  almost  every  winter,  but  that  the  one  in  question 
might  have  been  a  little  severe ;  and  that,  on  the  night  of 
the  25th  of  December,  when  the  barges  went  into  the  trestle, 
he  was  outside  of  the  Columbia  River,  some  15  or  16  miles 
away.  The  storm  seems  to  have  come  from  seaward,  and 
that  of  which  the  witness  speaks  was  in  all  probability  the 
same  as  that  which  caused  the  barges  to  break  from  their 
anchorage.  The  difference  in  position  might  have  made 
some  difference  in  the  Jbype  of  the  storm,  but  it  is  very 
likely  that  it  was  not  so  great  as  to  render  the  testimony 
wholly  irrelevant.  We  cannot  say,  therefore,  that  it  was 
error  not  to  reject  any  of  the  testimony  to  which  objection 
was  interposed. 

3.  Defendant's  counsel  next  urge  that  there  is  no  evi- 
dence to  support  the  findings  of  fact  in  two  particulars 
material  to  the  plaintiff's  cause  of  action,  namely,  that  de- 
fendant neglected  to  leave  the  barges  in  charge  of  watch- 
men, and  that  they  were  insecurely  anchored  or  fastened; 
and  in  a  third  particular  relating  to  the  defense  touching 
the  manner  of  the  storm  that  caused  the  vessels  to  break 
from  their  moorings  and  drift  upon  plaintiff's  trestle.  The 
findings  of  fact  of  the  trial  court  are  conclusive  upon  us, 
if  there  was  some  competent  evidence  offered  and  admitted 
at  the  trial  reasonably  tending  to  their  support,  and, 
"whether  or  not  that  court  was  justified  by  the  weight  of 
evidence  in  making  the  findings,  this  court  cannot  con- 
sider": Hicklin  v.  McClear,  18  Or.  126,  137  (22  Pac.  1057, 
1061);  Bartel  v.  Mathias,  19  Or.  482  (24  Pac.  918);  In  re 
Fenstermacher  v.  State,  19  Or.  504  (25  Pac.  142);  StaU  v. 
Myers,  20  Or.  442  (26  Pac.  307).  The  evidence,  as  it  re- 
lates to  the  defendant  having  a  watchman  in  charge  of  the 
barges  at  the  time,  is  really  not  much  in  conflict,  and  is 
in  apt  support  of  the  findings.  One  watchman  was  usually 
provided  for  all  of  the  barges,  but  not  even  one  was  aboard 
on  that  occasion.   There  were  three  men,  however,  on  what 
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is  designated  as  the  "drill  scow,"  but  they  seem  not  to  have 
been  charged  with  the  duties  of  watchmen,  so  that  there 
can  be  no  further  inquiry  here  upon  the  subject. 

Touching  the  manner  of  mooring  the  vessels,  and  with 
what  kind  of  ropes  and  instrumentalities  they  were  secured, 
there  is  much  conflict.  The  defendant's  witnesses  show 
that  much  care  and  circumspection  were  observed  in  this 
respect,  and  that  new  and  secure  ropes  were  used,  and  all 
that  were  necessary  to  provide  against  the  influence  and 
force  of  the  usual  extremes  of  the  weather  and  tides  that 
might  be  expected  at  that  time  of  the  year;  while  upon 
the  other  hand  it  must  be  admitted  there  was  much  testi- 
mony tending  to  show  that  the  ropes  were  rotten  and  weak 
and  wholly  insufficient.  It  is  argued,  however,  that  plain- 
tiff's witnesses  had  not  the  means  or  facility  of  examining 
and  ascertaining  the  quality  and  condition  of  such  ropes 
and  fastenings  that  the  defendant's  had,  but  that  goes  to 
their  credibility,  and  is  for  the  trial  court  in  determining 
the  weight  of  evidence.  We  are  not  permitted  to  examine 
it  here  for  that  purpose.  Unquestionably,  there  is  ample 
evidence  in  the  record  upon  which  the  findings  could 
reasonably  be  based,  so  that  it  is  not  within  our  province 
to  consider  it  further.  The  testimony  concerning  the  stress 
of  weather  is  of  the  same  character,  and  we  are  concluded 
by  the  findings  in  this  as  in  the  other  particulars. 

Based  upon  these  considerations,  the  judgment  of  the 

trial  court  will  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Decided  28  March,  rehearing  denied  13  June,  1904.  ,-  ,    ,.„ 
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Agency  of  Inferior  Lodges  of  Fraternal  Societies. 

1.  It  Is  usually  considered  that  an  inferior  branch  of  a  general  f^ternal  or  in- 
sarance  organisation,  and  any  officer  who  is  obligated  to  perform  some  service 
for  the  superior  branch,  is  the  agent  of  the  governing  body  for  the  purpose  of  re- 
ceiving members  and  collecting  the  dues  and  assessments. 
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Benefit  Societies  —  Warranties — Estopprl. 

2.  To  ooDBtltute  an  estoppel  against  an  Insurance  order  to  deny  the  truth  of 
an  application  for  membership  It  must  appear  that  the  order  or  Its  authorized 
agent  had  when  the  application  was  recelvedf  or  subsequently  acquired,  knowl- 
edge of  the  folslty  of  such  application,  and  thereafter  dealt  with  the  applicant  as 
a  member  In  good  standing. 

Validity  of  Agreement  to  Forfeit  Payments. 

8.  A  provision  in  an  application  for  a  policy  of  insurance  in  a  mutual  benefit 
organization  that  In  case  of  untruthful  statements  therein  all  payments  shall  be 
forfeited  and  the  policy  be  void,  is  not  unreasonable  and  will  be  enforced. 

From  Multuomah :  Arthur  L.  Frazer,  Judge. 

This  is  an  action  by  Marie  Stewart  Whigham  against 
the  Supreme  Court  of  the  Independent  Order  of  Foresters, 
which  is  a  fraternal  and  beneficial  society  organized  and 
incorporated  under  the  laws  of  the  Dominion  of  Canada, 
and  having  its  head  office  in  the  City  of  Toronto.  It  may 
and  does  establish  subordinate  courts  or  lodges  elsewhere  ; 
such  local  courts  being  the  means  by  which  the  society 
secures  its  members,  and  collects  the  dues,  fines,  and  as- 
sessments upon  which  it  relies  to  pay  death  claims  and 
expenses.  One  of  its  principal  purposes  is  to  establish  a 
benefit  fund  by  periodical  assessments  upon  its  members, 
from  which,  upon  satisfactory  proof  of  the  death  of  a  mem- 
ber who  has  complied  with  its  rules  and  regulations,  a 
sum  not  exceeding  $3,000  shall  be  paid  to  the  widow  or 
other  beneficiary  whom  the  member  may  designate.  By 
the  rules  of  the  order  it  is  provided  that  any  eligible  per- 
son desiring  to  become  a  member  of  an  existing  court 
must  make  an  application  for  membership  on  a  form  pro- 
vided by  the  supreme  court,  and  that  the  application  shall 
be  referred  to  a  committee  consisting  of  three  members 
of  the  local  court,  whose  duty  it  shall  be  to  investigate  as 
to  the  character  and  habits  and  health  of  the  applicant, 
and  report  their  findings  to  the  local  court.  Section  133 
of  the  constitution  and  laws  of  the  order  provides: 

"All  applicants  for  membership,  in  addition  to  the  other 
requirements,  shall  not  be  of  bad  character,  nor  lead  a  dis- 
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solute  life,  nor  have  been  convicted  of  felony,  nor  be  a 
frequenter  of  bad  company,  nor  addicted  to  intoxication, 
nor  of  quarrelsome  behavior,  and  must  be  in  good,  sound 
mental  and  bodily  health.** 

Section  180  provides : 

"Any  member  who  shall  obtain  membership  or  try  to 
obtain  any  benefits  by  false  representation  in  his  applica- 
tion, or  medical  examination,  or  by  other  fraudulent 
means,  or  by  concealing  his  true  age,  or  by  concealing  any 
mental  or  physical  infirmity,  or  by  not  disclosing  any  ma- 
terial fact  relating  to  himself  or  his  family,  shall  ipso  facto 
forfeit  all  payments  he  may  have  made  and  all  benefits 
whatsoever  that  he  or  his  heirs  or  his  representatives  or 
his  beneficiaries  would  otherwise  have  been  entitled  to  re- 
ceive.'' 

The  rules  further  provide  that  all  applicants  for  bene- 
ficial certificates  shall  submit  to  a  medical  examination, 
which  shall  consist  of  three  parts : 

• 

"(a)  The  full,  explicit  and  correct  answers,  in  writing, 
by  the  applicant  to  all  the  questions  regarding  his  per- 
sonal and  family  history  propounded  in  the  medical  ex- 
amination paper,  and  the  signature  of  the.  applicant,  in 
the  presence  of  the  examining  physician,  to  the  agreement 
and  warranty  contained  in  the  said  medical  examination 
paper. 

(6)  The  physical  examination  of  the  applicant  by  the 
court  physician  or  other  duly  authorized  examining  phy- 
sician, and  the  physician^s  confidential  report  of  the  phys- 
ical condition  of  the  applicant  on  form  No.  3,  signed  by 
such  physician. 

(c)  The  review  of  such  medical  examination  by  and  the 
action  thereon  of  the  medical  board  through  its  secretary 
or  by  a  duly  authorized  assistant  secretary." 

The  medical  board  referred  to  consists  of  three  physi- 
cians, to  be  elected  at  each  regular  session  of  the  supreme 
court.  Section  218  provides  that,  should  the  death  of  a 
member  be  caused  by  or  be  due,  directly  or  indirectly,  to 

a  Ob. 35 
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intemperance  or  immoral  conduct,  all  claims  of  whatso- 
ever nature  he  or  his  beneficiaries  might  otherwise  have 
had  upon  the  supreme  court  shall  ipso  facto  lapse  and  be- 
come null  and  void,  and  his  beneficiary  or  beneficiaries 
shall  not  be  entitled  to  receive  and  shall  not  be  paid  any 
benefit  whatever  by  the  supreme  court,  or  by  any  other 
court  of  the  order. 

In  June,  1898,  William  Whigham,  the  plaintiff's  hus- 
band, made  application  for  membership  to  a  local  court 
of  the  defendant  at  Portland,  and  in  his  application  agreed 
and  warranted : 

**A11  the  statements  and  representations  in  this  applica- 
tion and  in  my  medical  examination  paper,  whether  writ- 
ten by  me  or  by  another,  or  by  the  examining  physician, 
and  being  material  to  the  contract,  are  each  and  every  one 
full,  complete  and  true,  and  that  I  have  not  withheld  any 
circumstance  or  information  material  to  the  contract  con- 
cerning the  past  or  present  state  of  ray  health,  habits  of 
life,  or  medical  treatment ;  I  agree  that  the  said  statements 
and  representations  and  this  warranty  shall  form  the  basis 
of  the  contract  between  the  Supreme  Court  of  the  Inde- 
pendent Order  of  Foresters  and  myself  and  of  my  mem- 
bership in  the  said  order  ;  I  agree  that  if  I  have  made  any 
concealment,  misrepresentation  or  untrue  statement,  or  if 
I  shall  become  suspended  or  voluntarily  sever  my  connec- 
tion with  the  said  order,  that  the  benefit  certificate  issued 
on  this  application  and  my  membership  in  the  order  shall 
be  null  and  void,  and  all  moneys  paid  thereon  shall  be 
forfeited  to  the  said  the  supreme  court." 

On  June  28th  the  committee  on  character  appointed 
by  the  local  court  reported  favorably,  and  on  June  30th 
Whigham  was  examined  by  the  court  physician.  His  ex- 
amination was  reduced  to  writing  and  signed  by  him,  and 
contains  the  statement  that  his  answers  to  each  and  all  the 
questions  contained  therein,  and  also  those  made  to  the 
medical  examiner,  are  true  and  correct,  and 

"That  no  intentional  omission,  concealment,  or  mental 
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reservation  has  been  made  of  any  material  fact  or  circum- 
stances relating  to  my  past  or  present  health,  habits,  or 
condition,  or  to  my  family  history,  and  I  agree  that  the 
questions  and  answers  herein  contained  shall  form  a  part 
of  my  contract  with  the  Supreme  Court  of  the  Independent 
Order  of  Foresters." 

In  the  paper  as  so  reduced  to  writing  and  signed  by 
Whigham  appear  the  following  questions  and  answers : 

'*Q.  For  what  diseases  have  you  consulted  or  been  at- 
tended by  a  physician  during  the  past  five  years? 

A.  None. 

Q.  If  you  have  had  any  of  the  above,  or  any  other  dis- 
ease, give  full  particulars  as  to  character,  date,  duration, 
and  whether  you  have  fully  recovered,  and  the  name  of 
the  physician  who  attended  you. 

A.  Never  been  sick. 

Q.  Do  you  drink  wine  ?    A.  No. 

Q.  Do  you  drink  spirits  ?    A.  No. 

Q.  Do  you  drink  malt  liquors?    A.  No. 

Q.  State  the  daily  average  amount.    A.  Don't  use  it. 

Q.  Have  you  been  intoxicated  within  the  past  five  years  ? 

A.  No. 

Q.  How  often  within  the  last  year?    A.  Not  at  all. 

Q.  What  has  been  your  habit  in  this  respect  during  life  ? 

A.  Temperate.'' 

The  medical  examination  paper  was  forwarded  to  the 
head  office  of  the  defendant,  at  Toronto,  and  there  ap- 
proved by  the  medical  board  on  July  5th.  On  July  26th 
Whigham  was  regularly  initiated  into  the  local  court  at 
Portland,  and  on  August  26th  a  beneficiary  certificate, 
signed  by  the  head  officers  of  the  defendant,  was  issued, 
by  which  the  defendant  agreed  to  pay  to  plaintiff,  on  the 
death  of  Whigham  being  established  to  the  satisfaction  of 
the  executive  council,  the  sum  of  $2,000, 

"  In  consideration  of  the  application  for  membership 
and  of  the  agreements  and  statements  therein  contained, 
and  of  the  statements,  representations  and  declarations 
contained  in  the  medical  examination  paper  (in  so  far  as 
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the  said  agreements,  statements,  representations  and  dec- 
larations are  material  to  the  contract);  and  in  considera- 
tion also  of  the  warranty  of  the  applicant  that  the  same, 
being  material  to  the  risks,  are  in  all  respects  true  and 
correct ;  and  in  consideration  also  of  the  provisions  of  the 
constitutions  and  laws  enacted  by  the  Supreme  Court  of 
the  Independent  Order  of  Foresters,  and  of  any  and  of  all 
amendments  thereto  adopted  from  time  to  time  by  the  said 
the  supreme  court,  and  in  consideration  also  of  the  declara- 
tions and  promises  contained  in  the  obligation  taken  by 
initiates  in  subordinate  courts  (each  of  which,  the  said  ap- 
plication for  membership,  the  medical  examination  paper, 
the  constitutions  and  laws  and  the  said  obligation,  are 
hereby  referred  to  by  the  parties  hereto  and  made  a  part  of 
this  contract);  and  upon  the  faith  and  credit  of  all  and 
each  of  which  agreements,  statements,  promises,  repre- 
sentations, provisions  and  declarations,  and  in  considera- 
tion of  the  payment  by  the  applicant  at  the  times  required 
of  any  and  of  all  the  assessments,  dues,  fees,  capitation 
tax  and  fines,  required  by  the  said  constitutions  and  laws 
to  be  paid  on  account  hereof." 

On  September  14th  Whigham  received  and  accepted  the 
certificate,  and  signed  a  statement  thereon  expressly  agree- 
ing to  the  conditions  and  covenants  therein  contained,  and 
that  the  constitutions  and  laws  enacted  by  the  defendant, 
as  well  as  any  and  all  amendments  thereto  which  may  be 
adopted  from  time  to  time,  should  be  a  part  of  the  con- 
tract. Whigham  remained  a  member  of  the  order,  paying 
regularly  all  assessments  due  and  fines  charged  against 
him,  and  otherwise  complying  with  the  rules  and  regula- 
tions, until  his  death,  in  February,  1902.  Due  proof  of 
death  was  made  to  the  defendant,  but  it  refuses  to  pay  the 
claim  on  the  grounds,  (1)  that  the  answers  of  Whigham 
in  the  medical  examination  paper  that  he  did  not  drink 
wine,  spirits,  or  malt  liquors,  had  not  been  intoxicated  for 
five  years,  had  not  been  sick  or  attended  by  a  physician 
for  that  length  of  time,  and  that  his  habits  were  temper- 
ate, were  false  and  fraudulent,  and,  as  a  matter  of  fact,  he 
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was  accustomed  at  intervals  to  excessive  drinking,  and  had 
been  repeatedly  sick  with  alcoholism,  and  attended  by  a 
physician  ;  and  (2)  that  his  death  was  caused  by  intem- 
perance. The  trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiff,  and  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument  by 
Mr,  John  H,  Hall  to  this  effect : 

I.  In  order  that  the  acts  of  agents  may  effect  a  waiver 
binding  upon  the  insurance  company  they  must  have  au- 
thority to  waive  a  compliance  with  the  conditions  for  a 
breach  of  which  the  forfeiture  is  claimed,  or  to  waive  the 
forfeiture  when  incurred,  or  their  acts  waiving  such  com- 
pliance or  forfeiture  must  have  been  subsequently  ap- 
proved and  ratified  by  the  company:  16  Am.  &  Eng.  Enc. 
Law,  (2  ed.)942,  note. 5;  Union  Nat.  Bank  v.  German^  etc, 
Co,  71  Fed.  473;  West  End  Hotel  Co.  v.  American  Fire  Ins. 
Co.  74  Fed.  114;  Maier  v.  Fidelity  Ins.  Co,  78  Fed.  566; 
United  States  L.  Ins,  Co,  v.  Smith,  92  Fed.  503;  Cleaver  v. 
Travellers'  Ins.  Co.  65  Mich.  527  (8  Am.  St.  Rep.  908,  32 
N.  W.  660);  Cook  v.  Standard  L.&  A,  Ins.  Co.  84  Mich.  12 
(47  N.W.  568);  Gould  v.  Dwelling  House  Ins,  Co.  90  Mich. 
302  (52  N.  W.  754);  Trentor  v.  Pothen,  46  Minn.  298  (24  Am. 
St.  Rep.  225,  49  N.  W.  129);  St,  Paul  F.  &  M,  Lis.  Co,  v. 
Parsons,  47  Minn.  352  (50  N.  VV.  240):  Williams  v.  Maine 
State  Relief  Assoc,  89  Me.  158, 164  (36  Atl.  63);  Martin  v. 
New  Jersey  Ins,  Co.  44  N.  J.  Law,  273,  279;  Independent 
Foresters  v.  Keliher,  36  Or.  501,  508  (78  Am.  St.  Rep.  785, 
59  Pac.  324). 

II.  Neither  the  officers  nor  members  can  waive  the  pro- 
visions of  the  by-laws  or  of  the  policy  and  create  an  es- 
toppel so  as  to  prevent  an  association  from  asserting  them  : 
Northern  Assur.  Co.  v.  Orand  View  Bldg.  Assoc.  183  U.  S.  308; 
Modern  Woodvien  v.  Tevis,  117  P'ed.  369;  SuprcTne  Council 
V.  Taylor,  121   Fed.  66;  Supreme  Council  v.  Green,  71  Md. 
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263-271  (17  Am.  St.  Rep.  527, 17  Atl.  1048);  Swett  v.  Citu 
zens'  Mui.  R.  Assoc.  78  Me.  541  (7  Atl.  394);  Miller  v.  Hills- 
borough  F.  Assoc.  42  N.  J.  Eq.  459  (7  Atl.  895);  Sanders  v. 
Cooper,  115  N.  Y.  279(5  L.  R.  A.  638,  12  Am.  St.  Rep.  801, 
22  N.  E.  212);  Wilcox  \,  Continental  Ins.  Co.  85  Wis.  193 
(55  N.  W.  188);  McFarland  v.  St.  Paul  F.  &  M.  Ins.  Co.  46 
Minu.  519  (49  N.  W.  253);  jEtna  Ins.  Co.  v.  Holcomb,  89 
Tex.  404  (34  S.  W.  915);  Independent  Foresters  v.  Keliher, 
36  Or.  501,  509  (78  Am.  St.  Rep.  785,  59  Pac.  324, 1109,  60 
Pac.  563);  Stringham  v.  Dillon,  42  Or.  63  (69  Pac.  1020); 
McGowan  v.  Supreme  Court  of  Foresters,  107  Wis.  462  (83 
N.  W.  775). 

III.  The  terms  "waiver"  and  "estoppel"  as  used  in  refer- 
ence to  insurance  contracts  are  interchangeable,  and  the 
former  is  only  another  name  for  the  latter:  Insurance  Co. 
V.  Wolff,  95  U.  S.  326,  333;  Equitable  L.  Ins.  Co.  v.  McElroy, 
83  Fed.  631,  640;  Weidert  v.  State  Ins.  Co.  19  Or.  261-280 
(20  Am.  St.  Rep.  809,  and  note,  24  Pac.  242);  Weed  v.  Lon- 
don &L.  Ins.  Co.  116  N.  Y.  107  (22  N.  E.  229);  Richnrds  v. 
Continental  Ins.  Co.  83  Mich.  508  (21  Am.  St.  Rep.  611,47 
N.  W.  350). 

IV.  An  estoppel  in  pais  does  not  operate  in  favor  of 
everybody;  it  operates  only  in  favor  of  a  person  who  has 
been  misled  to  his  injury,  and  he  only  can  set  it  up: 
Ketchum  v.  Duncan,  96  U.  S.  659;  John  Shillito  Co.  v.  Mc- 
Clung,  51  Fed.  868,  876;  Hubbard  v.  Mutual  R.  Assoc.  80 
Fed.  681,  686. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Henry  E.  McGinn  and  Mr.  Victor  K.  Strode  to  this 
effect : 

(1)  In  fraternal  benefit  societies  with  an  insurance  fea- 
ture the  officers  and  members  of  the  subordinate  lodges 
are  the  agents  of  the  supreme  lodge;  and  this  rule  of  law 
prevails  even  though  the  constitution  and  by-laws  of  the 


Mar.  1904.]  Whigham  v.  Independent  Foresters.       551 

order  provide  that  such  persons  shall  be  the  agents  of  the 
members  only,  and  not  of  the  supreme  lodge  or  superior 
body:  Cox,  v.  Royal  Tribe,  42  Or.  365,  373  (71  Pac.  73,  60 
L.  R.  A.  620,95  Am.  St.  Rep.  752);  Patterson  v.  United  Arti- 
sans, 43  Or.  333  (72  Pac.  1095,  1096);  High  Court  v.  Sch- 
weitzer, 171  111.  325,  327  (49  N.E.  506);  Coverdale  v.  Royal 
Arcanum,  193  111.  91,  98  (61  N.  E.  915);  Orand  Lodge  v. 
Lachmann,  199  111.  140  (64  N.  E.  1022);  Schlosser  v.  Grand 
Lodge  of  Trainmen,  94  Md.  362, 367  (50  Atl.  1048);  Supreme 
Lodge  v.  Davis,  26  Colo.  252,  259  (58  Pac.  595);  Alexander 
\,A.O.  U,  W.  119  Iowa,  519  (93  N.  W.  508);  Grand  Lodge  v. 
Brand,  29  Neb.  644, 648-651  (46  N.  W.  95);  ModernWood- 
men  v.  Lane,  62  Neb.  89, 97  (86  N. W.  943);  Knights  of  Pyth- 
ias V.  Withers,  177  U.  S.  260,  268;  Modern  Woodmen  v.  Col- 
man,  64  Neb.  162  (89  N.W.  641,  642);  Knights  of  Pythias 
V.  Bridge,  15  Tex.  Civ.  App.  196;  Erdman  v.  Order  of  Her- 
man, 44  Wis.  376,  381;  Bragaw  v.  Supreme  Lodge,  128  N.  C. 
354  (38  S.  E.  905);  Seehorn  v.  Supreme  Council,  95  Mo.  App. 
233;  Anderson  v.  Supreme  Council,  135  N.  Y.  107,  114  (31 
N.E.  1092);  Supreme  Tent  y.Volkert,  25  Ind.  App.  627  (57 
N.  E.  203,  207);  Order  of  Columbus  v.  Fuqua,  (Tex.  Civ. 
App.)  60  S.  W.  1020,  1022. 

(2)  The  examining  physician  in  benefit  societies  is  the 
agent  of  the  society,  not  of  the  applicant :  Knights  of  Pyth- 
ias V.  Cogbill,  99  Tenn.  28  (41  S.  W.  340). 

(3)  It  will  be  presumed  that  the  agent  who,  by  the  laws 
of  the  order,  is  intrusted  with  the  duty,  will  communicate 
to  the  supreme  body  any  information  coming  to  his  knowl- 
edge which  that  body  should  know:  Supreme  Lodge  y. 
Davis,  26  Colo.  252,  259  (58  Pac.  595);  Globe  L.  Ins.  Co.  v. 
Wolff,  95  U.  S.  326. 

(4)  If  an  insurance  society,  after  knowledge  of  any 
default  on  the  part  of  a  member  for  which  it  might  termi- 
nate the  contract,  recognizes  the  continued  validity  of  the 
benefit  certificate  and  treats  it  as  in  force,  as,  by  receiving 
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and  retaining  assessments,  it  cannot  claim  a  forfeiture 
for  such  previous  default,  the  right  having  been  waived  : 
Schwarzback  v.  Protective  Union,  25  W.  Va.  622,  625  (52  Am. 
Rep.  227);  Morrison  v.  Odd  Fellows  Ins.  Co.  59  Wis.  162, 168; 
Watson  V.  Centennial  L.  Assoc.  21  Fed.  698, 699;  Adrevene  v. 
Mutual  Reserve  Assoc.  38  Fed.  806;  Mee  v.  Bankers*  L.  Assoc. 
69  Minn.  210,215  (72  N.  W.  74);  Murray  v.Berhefit  L.  Assoc. 
90  Gal.  402,  406  (25  Am.  St.  Rep.  133);  Ball  v.  Mutual  Aid 
Assoc.  64  N.  H.  291;  McGurk  v.  Metropolitan  L.  Ins.  Co.  56 
Conn.  528, 540;  Masonic  Assoc,  v.  Beck,  77  Ind.  203,  207  (40 
Am.  Rep.  295);  Excelsior  Mut.  Aid  Assoc,  v.  Riddle,  91  Ind. 
84,  87;  Orayv.  National  Benefit  Assoc.  Ill  Ind.  531,  538  (11 
N.  E.  477);  Rice  \.Aid  Society,  146  Mass.  248,  252;  McCor- 
mick  V.  Catholic  R.  Assoc.  39  App.  Div.  (N.  Y.)  309,  318; 
Phwniz  L.  Ins.  Co.  v.  Raddin,  120  U.  S.  183, 193;  Frasier  v. 
New  Zealand  Ins.  Co.  39  Or. 342, 350  (64  Pac.814);  Warne- 
boldw.  Grand  Lodge, 8S  Iowa, 23,26;  Bacon,  Ben.Soc. §  428. 

(5)  An  insurance  company  or  society,  before  it  can 
claim  a  forfeiture  of  its  policy  from  the  beginning,  as  is 
sought  in  this  case,  must  return  the  money  received  by 
it  as  assessments ;  and  the  retention  of  the  same  consti- 
tutes a  waiver  of  the  right  of  forfeiture:  Coverdale  y.  Royal 
Arcanum,  193  111.  91  (61  N.  E.  915);  Schreiber  v.  German- 
Am.  Ins.  Co.  43  Minn.  367,  369  (45  N.  W.  708);  Supreme 
Tent  v.Volkert,  25  Ind.  App.  627  (57  N.  E.  203,  206);  Ma- 
sonic Assoc.  V.  Beck,  77  Ind.  203  (70  Am.  Rep.  295);  Fish- 
beck  V.  Phoenix  Ins.  Co.  54  Cal.  422,426;  Erdman  v.  Order  of 
Herman,  44  Wis.  376;  McCormick  v.  Catholic  Relief  Assoc. 
39  App.  Div.  (N.  Y.)  309,316;  Gray  v.  National  Ben.  Assoc. 
Ill  Ind.T531,  538  (11  N.  E.  477). 

(6)  All  the  elements  of  a  technical  estoppel  need  not 
exist  to  constitute  a  waiver  as  applied  in  insurance  cases: 
Bigelow,  Estoppel,  (5  ed.)  p.  660;  Bacon,  Ben.  Soc.  §  420; 
Kerr,  Ins.  p.  705;  Berryman,  Dig.  Ins.  Laws,  vol.  4,  p.  1624; 
Modern  Woodmen  v.  Lane,  62  Neb.  89,  96  (86  N.  W.  943); 
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Home  Fire  Ins.  Co,  v.  Kuhhnan,  58  Neb.  488  (78  N.  W.  936); 
Titus  V.  Glens  Falls  Ins,  Co.  81  N.  Y.  410;  Hollis  v.  State  Ins. 
Co.  65  Iowa,  454  (21  N.  W.  774);  Supreme  Lodge  v.  Davis, 
26  Colo.  252  (58  Pac.  595);  Mee  v.  Banker's  L.  Assoc.  69 
Minn.  210  (72  N.  W.  74). 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  above 
terms,  delivered  the  opinion  of  the  court. 

1.  The  plaintiff  admits  in  her  pleadings  that  the  answers 
of  Whigham  on  his  medical  examination  were  false,  but 
she  alleges  that  the  officers  and  members  of  the  local  court 
had  full  notice  and  knowledge  thereof,  notwithstanding 
which  they  admitted  him,  and  continued  to  recognize  him 
as  a  member  of  the  order  in  good  standing,  and  collected 
assessments  and  dues  from  him,  and  therefore  the  defend- 
ant ought  not  to  be  permitted  to  assert  the  false  warranty 
as  a  defense  to  the  action.  The  subordinate  court  or  lodge 
of  a  fraternal  society,  or  an  oflBcer  thereof,  whose  duty  it 
is  to  perform  some  service  for  and  on  behalf  of  the  supreme 
lodge,  is  generally  regarded  as  an  agent  of  the  governing 
body,  for  the  purpose  of  receiving  members  and  collecting 
assessments  and  dues.  Kerr,  Insurance,  §  89;  Cox  v.  Royal 
Tribe,  42  Or.  365  (95  Am.  St.  Rep.  752,  and  note,  71  Pac. 
73,  60  L.  R.  A.  620);  Patterson  v.  United  Artisans,  43  Or. 
333  (72  Pac.  1095);  Knights  of  Pythias  v.  Withers,  177  U.  S. 
260  (20  Sup.  Ct.  611);  Modern  Woodmen  v.  Tevis,  117  Fed. 
369  (54  C.  C.  A.  293);  Grand  Lodge  v.  Lachmann,  199  111. 
140(64  N.  E.  1022);  Schlosser  v.  Grand  Lodge,94:  Md.  362 
(50  Atl.  1048);  Grand  Lodge  v.  Brand,  29  Neb.  645  (46  N.  W. 
95);  Bragaw  v.  Supreme  Lodge,  128  N.  C.  354  (38  S.  E.  905, 
54  L.  R.  A.  602). 

2.  If,  with  full  knowledge  of  an  applicant's  false  answers 
or  statements,  a  local  lodge  receives  and  admits  him  as  a 
member,  or  if,  after  his  admission,  the  officer  whose  duty 
it  is  to  collect  his  assessments  learns  of  the  false  statements, 
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and  thereafter  receives  the  assessments  and  remits  them 
to  the  supreme  order,  the  society  will,  as  a  general  rule,  be 
held  estopped  from  pleading  the  false  statements  or  repre- 
sentations as  a  defense  to  an  action  on  the  benefit  certifi- 
cate: Niblack,  Ben.  Soc.  (2  ed.)  §  300;  Supreme  Lodge  v. 
Davis,  26  Colo.  252  (58  Pac.  595);  Order  of  Foresters  v. 
Schweitzer,  171  111.  325  (49  N.  E.  506);  Coverdale  v.  Royal 
Arcanum,  193  111.  91  (61  N.  E.  915);  Mee  v.  Bankers'  Life 
Assoc.  69  Minn.  210  (72  N.  W.  74);  Alexander  v.  Grand 
Lodge,  119  Iowa  519  (93  N.  W.  508);  Ball  v.  Aid  Associa- 
tion,  64  N.  H.  291  (9  Atl.  103);  Supreme  Tent  v.  Volkert,  25 
Ind.  App.  627  (57  N.  E.  203.)  But,  before  there  can  bean 
estoppel  or  waiver,  it  must  appear  that  the  local  court  or 
society,  or  some  officer  thereof,  charged  with  the  perforiTi- 
ance  of  some  act  for  the  benefit  of  the  supreme  order,  knew 
or  had  notice  of  the  falsity  of  the  answer  or  warranty  con- 
tained in  the  application  or  examination  paper  at  the  time 
deceased  was  received  as  a  member,  or  when  his  subse- 
quent assessments  were  received  and  collected.  In  the  na- 
ture of  things,  there  can  be  no  waiver  or  estoppel  without 
knowledge  of  the  facts  upon  which  it  is  based.  The  waiver 
of  a  right  presupposes  a  knowledge  of  the  right  waived, 
and,  therefore,  before  defendant  can  be  held  to  be  estopped 
or  to  have  waived  any  of  its  rights  by  reason  of  the  con- 
duct of  a  subordinate  lodge  or  its  officers,  it  must  be  shown 
that  it  or  they  had  knowledge  of  the  facts :  Kerr,  Insur- 
ance, §  235;  Niblack,  Ben.  Soc.  (2  ed.)  §  300;  Lewis  v.  Plicr- 
nix  Mut.  L.  Ins.  Co.  44  Conn.  72;  Moerschbaecher  v.  Royal 
League,  188  111.  9;  Robertson  v.  Metropolitan  L.  Ins.  Co.  88 
N.  Y.  541 ;  Be7inecke  v.  Insurance  Co.  105  U.  S.  355;  Ellerbe 
V.  Faust,  119  Mo.  653  (25  S.  W.  390,  25  L.  R.  A.  149). 

Now,  turning  to  the  record  in  this  case,  there  was  no 
evidence,  as  we  read  it,  given  or  offered  on  the  trial,  that 
the  local  lodge,  or  any  member  or  officer  thereof,  knew  at 
the  time  Whigham  was  admitted  to  the  order  that  his 
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answers  to  the  medical  examination  were  false;  nor  was 
there  any  evidence  that  knowledge  of  that  fact  was  brought 
home  to  the  local  lodge  or  its  officers  after  Whigham's  ad- 
mission. The  medical  examination  paper  which  contained 
the  questions  and  answers  was  not  submitted,  so  far  as  the 
evidence  shows,  to  the  local  lodge ;  nor  were  its  contents 
known  by  the  lodge.  It  was  addressed  to  the  executive 
council  of  the  defendant,  and  was  forwarded  direct  to  the 
head  office  at  Toronto.  Doctor  Fenton,  the  court  physi- 
cian, never  saw  Whigham  until  he  applied  for  examina- 
tion, and  knew  nothing  about  his  personal  habits  or  his- 
tory prior  to  his  becoming  a  member  of  the  order,  except 
as  disclosed  by  the  examination.  In  August,  1899,  about 
a  year  after  Whigham  joined  the  order,  the  doctor  was 
called  to  attend  him  for  alcoholism,  and  again  for  the  same 
disease  in  May,  July,  October,  and  December,  1900,  and 
January,  1902,  but  there  is  no  evidence  that  he  knew  or  had 
notice  that  the  answers  previously  made  on  his  medical  ex- 
amination were  false.  Mr.  Sigel,  the  employer  of  Whig- 
ham, testified  that  in  the  spring  of  1898  a  committee  from 
some  society  (he  did  not  know  what)  called  upon  him  to 
make  inquiry  about  Whigham's  character  and  habits ;  that 
he  told  the  committee  that  he  had  known  Whigham  ever 
since  he  came  to  Portland  in  1892  ;  that  he  was  an  honest, 
upright  man,  of  good  character,  except  that  he  would  oc- 
casionally go  on  a  spree ;  that  he  would  sometimes  go  for 
a  month,  and  sometimes  for  over  a  year,  without  taking  a 
drink,  and  then  he  would  be  off  duty  for  a  few  days ;  that 
when  he  was  drinking  he  would  not  attend  to  business, 
and  would  not  go  to  work  until  he  was  all  right;  that  he 
was  perfectly  sober  for  the  year  and  a  half  prior  to  that 
time,  so  far  as  the  witness  knew. 

David  Phillips,  the  member  of  the  order  that  indorsed 
Whigham's  application,  testified  that  at  the  time  he  was  a 
subordinate  officer  in  the  court;  that  he  knew  Whigham 
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for  about  six  months  or  a  year  before  his  application  was 
made,  and  knew  that  he  had  been  accustomed*to  going  on 
sprees  occasionally ;  that  he  so  informed  quite  a  number 
of  the  members,  some  of  whom  belonged  to  the  examining 
committee,  but  told  them  that  Whigham  had  taken  the 
Keeley  cure  and  stopped  drinking,  or  otherwise  he  would 
not  have  recommended  him  for  membership ;  that  the 
matter  was  discussed  in  the  lodgeroom  at  the  time,  but  not 
officially  in  the  lodge;  that,  after  Whigham  joined  the 
order,  it  was  known  by  the  members  that  he  got  drunk 
occasionally  ;  that  he  never  drank  to  such  excess  as  to 
injure  him  physically,  to  the  knowledge  of  the  witness; 
that  at  one  time,  while  Whigham  wtis  the  chief  officer  of 
the  local  court,  he  was  in  the  lodgeroom  while  under  the 
influence  of  liquor ;  that  he  (the  witness)  thought  that,  if 
Whigham  in  fact  stopped  drinking  at  the  time  he  made 
application  for  membership,  he  was  entitled  to  join  the 
order,  and  therefore  recommended  him  ;  that  neither  the 
witness  nor  any  other  member  of  the  local  court  had  any 
knowledge  as  to  what  Whigham's  answers  were  to  the 
questions  propounded  by  the  medical  examiner.  Other 
witnesses  were  called  to  show  Whigham's  habits  while  a 
member  of  the  order,  but  this  is  all  the  testimony  bearing 
on  the  question  of  waiver,  and,  as  it  does  not  show  that  the 
local  lodge  or  its  officers  had  notice  or  knowledge  at  any 
time  of  the  falsity  of  the  warranty  in  the  application  and 
medical  examination  papers,  there  is  nothing  upon  which 
to  base  a  defense  of  waiver  or  estoppel.  As  it  is  admitted 
that  under  the  contract  the  false  statements  made  by  Whig- 
ham will  prevent  a  recovery  unless  they  were  waived  by 
the  defendant,  the  motion  for  a  nonsuit  should  therefore 
have  been  sustained. 

Considerable  was  said  at  the  argument  and  in  the  brief 
about  the  court  physician  and  some  of  the  officers  of  the 
local  lodge  knowing  of  Whigham's  being  repeatedly  in- 
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toxicated  after  he  became  a  member  of  the  order,  and  not 
reporting  such  facts,  as  the  rules  required  ;  but,  as  Whig- 
ham's  conduct  while  a  member  is  not  relied  upon  as  a  de- 
fense, it  is  not  necessary  to  inquire  at  this  time  as  to  the 
effect  on  the  defendant  of  such  knowledge  by  the  officers 
of  the  local  lodge. 

3.  It  is  argued  that  the  defendant  cannot  insist  upon  a 
breach  of  the  warranty,  and  claim  a  forfeiture  of  the  policy 
from  the  beginning,  without  returning  the  money  received 
by  it  from  Whigham  as  assessments ;  but  the  contract  and 
the  rules  of  the  order  provide  that  in  case  of  any  conceal- 
ment, misrepresentation,  or  untrue  statement  made  by 
Whigham,  all  moneys  paid  by  him  should  be  forfeited  to 
the  defendant. 

It  follows  that  the  judgment  of  the  court  below  must  be 
reversed,  but,  as  the  defect  in  the  testimony  may  be  over- 
come on  another  trial,  the  cause  will  be  remanded  for  such 
further  proceedings  as  may  be  proper,  not  inconsistent 
with  this  opinion.  Reversed. 


Argued  29  June,  decided  18  July,  1904. 

FEBGUSON  V.  RAY. 

[77Pac.e00.]  ^    --j-gg^ 

Treasure  Trove.  ,  ^^'!  ^ 

1.  Gold-bearing  quartz  rock  found  buried  in  the  ground,  where  it  had  evi- 
dently been  placed  several  years  before,  Is  not  "treasure  trove"  belonging  to  the 
State  or  the  flnder. 

Lost  or  Abandoi^ed  Property. 

2.  (r^uartz  rock  bearing  minerai,  found  imbedded  in  the  ground,  unconnected 
with  any  ledge,  pocket,  or  natural  mineral  deposit,  is  presumably  part  of  the  soih 
land  is  not  to  be  classed  as  lost  or  abandoned  property,  even  though  there  were     ; 
evidences  that  the  rock  hac^  formerly  been  in  a  cloth  sack. 

From  Jackson  :  Hiero  K.  Hanna,  Judge. 

Replevin  action  by  Robert  A.  Ferguson  against  Charles 
R.  Ray.  The  plaintiff,  being  in  possession  of  defendant's 
premises  under  a  lease,  while  cutting  wood  thereon  in  the 
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afternoon  of  November  14,  1901,  discovered  a  rich  speci- 
men of  gold-bearing  quartz  lying  on  top  of  the  ground. 
He  at  once  secured  a  pick  and  shovel,  and  on  scraping  the 
leaves  away  he  found  one  or  two  other  small  pieces  "on 
top,"  as  he  testified,*'  or  almost  on  top  of  the  ground,  stick- 
ing through  the  ground."  On  digging  through  the  surface 
he  found  others,  extending  to  the  depth  of  10  or  12  inches, 
in  all  weighing,  approximately,  17^  pounds.  There  were 
no  indications  present  of  any  natural  ledge  or  lode  of  gold- 
bearing  or  other  quartz  in  place,  or  of  any  pocket  or  placer 
or  other  natural  deposit,  the  formation  in  which  the  spec- 
imens were  imbedded  being  described  as  **a  loose  surface 
soil."  Plaintiff  disposed  of  a  part  of  the  quartz,  estimated 
as  being  half  of  it  in  value,  and  delivered  the  remainder, 
8f  pounds  in  weight,  to  defendant,  Ray.  He  now  brings 
trover  for  the  quartz  thus  delivered  to  the  defendant,  al- 
leging that  it  was  obtained  from  him  through  duress  and 
threats  of  arrest  and  imprisonment  and  false  and  fraudu- 
lent representations.  The  defendant  answers  (1)  that  the 
specimens  were  his  property  by  reason  of  having  been  ex- 
tracted from  his  land,  and  (2)  by  virtue  of  an  agreement 
entered  into  between  him  and  the  plaintiff,  whereby,  upon 
an  ascertainment  of  values  and  an  accounting,  defendant 
was  to  pay  plaintiff  one-half  of  the  excess  value,  if  any 
should  appear,  between  the  rock  delivered  to  defendant 
and  that  disposed  of  by  plaintiff. 

The  evidence  shows  that  two  trees  standing  nearest  the 
place  of  discovery  bear  some  old  marks,  consisting  of  one 
or  more  blazes,  as  if  made  with  an  ax,  and  indentations 
having  the  appearance  of  being  struck  with  a  hammer  or 
some  blunt  instrument ;  that  another  has  been  partially 
peeled,  apparently  at  a  more  recent  date ;  that  many  trees 
and  shrubs  in  the  vicinity  contain  the  marks  of  an  ax,  and 
that  many  more  have  been  cut  away  and  made  into  wood. 
The  plaintiff  testified  touching  the  ore  that** it  had  the 
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appearance  of  having  been  placed  there  at  some  time  long 
ago."  Another  witness  testified  that  the  quartz  had  at  one 
time  been  connected  with  a  vein,  and  had  been  broken 
out;  that  there  were  indications  of  the  marks  of  a  pick  or 
hammer  upon  portions  of  it,  as  it  had  the  appearance  of 
having  been  bruised,  and  that  the  break  was  evidently  very 
old ;  and  still  another  (using  his  language):  '*  I  found  evi- 
dence of  some  kind  of  old  cloth  there — duck  cloth.  The 
ground  was  stained  around  a  small  place  there,  of  a  dark 
brown  stain.  I  even  found  a  few  old  duck  ravelings — 
their  impression — on  the  dirt  I  dug  up.  They  were  de- 
cayed through  until  they  would  not  hold  together,  and  the 
ground  about  it  for  a  space  of  four  or  five  feet  was  stained 
with  this  dark  brown  stain,  or  about  the  color  of  it,  and 
parts  of  it  showed  prints  of  old  cloth  of  some  kind,  and  a 
few  old  ravelings  that  were  perfectly  rotten.  I  tried  to 
pick  them  up,  and  they  would  not  hold  together."  No 
evidence  was  adduced  of  a  different  trend  or  tendency  rel- 
ative to  the  finding  or  the  place  thereof,  or  of  the  circum- 
stances and  conditions  attending  either.  Upon  this  con- 
dition of  the  record  defendant  moved  for  a  nonsuit,  which 
being  denied,  and  judgment  having  been  rendered  ad- 
verse to  him,  he  brings  this  appeal.  Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr,  Wil- 
liam D.  Fenton  and  Mr.  Austin  S.  Hammond,  with  a  brief 
over  the  names  of  W.  D.  FenionyA,  S,  Hammond,  and  A,  E. 
Reames,  to  this  effect: 

I.  The  rock  was  real  estate.  That  term  includes  every- 
thing within  or  beneath  the  soil :  19  Am.  &  Eng.  Enc.  Law, 
(1  ed.)  1032;  18  Am.  &  Eng.  Enc.  Law,  (2  ed.)  140;  Kerr, 
Real  Prop.  §  22-90. 

n.  The  rock  belonged  to  the  defendant  as  the  owner  of 
the  soil:  Elwes  v.  Brigg  Gas  Co.  33  Law  Rep.  (Ch.  Div.) 
562;  South  Staffordshire  Waterworks  v.  Sharman,  65  L.  J. 
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(N.  S.)  460;  Regina  v.  Rowe,  28  L.  J.  128  (32  L.  T.  339,  7 
Weekly  Rep.  236);  Ooddard  v.  Winchell,  86  Iowa,  71  (17 
L.  R.  A.  788,  41  Am.  St.  Rep.  481). 

III.  Further,  this  being  an  action  of  replevin,  defendant 
was  entitled  to  the  possession  of  the  rock  as  owner  of  the 
premises  on  which  it  was  found :  Sovern  v.  Yorauy  16  Or. 
269  (8  Am.  St.  Rep.  293,  20  Pac.  100);  Lawrence  v.  State, 
20  Tenn.  (1  Humph.)  228  (34  Am.  Dec.  644);  McAvoy  v. 
Medina,  93  Mass.  (11  Allen)  548  (87  Am.  Dec.  733);  Kin- 
caid  V.  Eaton,  98  Mass.  139  (93  Am.  Dec.  142);  Livermore 
V.  White,  74  Me.  452  (43  Am.  Rep.  600);  Bowen  v.  Sullivan, 
62  Ind.  281  (30  Am.  Rep.  172);  State  v.  McCann,  19  Mo.  249. 

For  respondent  there  was  an  oral  argument  by  Mr,  Enoch 
B.  Dufur  and  Mr.  Hayward  II,  Riddell,  with  a  brief  to  this 
effect ; 

(1)  Title  to  personal  property  may  be  acquired  by  occu- 
pancy, or  the  taking  possession  with  the  intent  to  appro- 
priate them,  of  things  which  before  belonged  to  nobody, 
or  of  things  abandoned  or  lost  by  unknown  owners ;  18 
Am.  &  Eng.  Enc.  Law,  (1  ed.)  410. 

(2)  Abandoned  property  becomes  the  absolute  property 
of  the  first  occupant;  and  property  which  is  involuntarily 
lost  or  left  without  the  hope  and  expectation  of  again  ac- 
quiring it,  becomes  the  property  of  the  finder,  subject  only 
to  the  superior  claim  of  the  owner :  1  Am.  &  Eng.  Enc. 
Law,  (1  ed.)  2,  note;  Wyman  v.  Hulbert,  12  Ohio,  81  (40 
Am.  Dec.  461). 

(3)  Th^  finder  of  lost  property  has  the  right  to  retain  it 
against  everyone  except  the  rightful  owner :  7  Am.  &  Eng. 
Enc.  Law,  (1  ed.)  15,  805;  Armory  v.  Delamirie,  1  Strange, 
504;  Bridges  v.  Hawksworth,  15  Jur.  1079  (Q.  B.  75);  Bowen 
V.  Sullivan,  62  Ind.  281;  Lawrence  v.  Buck,  62  Me.  275; 
Clark  v.  Moloney,  3  Harr.  (Del.)  68;  Tatum  v.  Sharplens, 
6  Phila.  (Pa.)  18;  Railroad  Co,  v.  Haws,  56  N.  Y.  175;  Dur- 
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fee  V.  Jones,  11  R.  I.  588  (23  ^m.  Rep.  528);  Danielson  v. 
Roberts,  44  Or.  108  (74  Pac.  913);  Hamaker  v.  Blanchard, 
90  Pa.  377  (35  Am.  Rep.  664);  Hoagland  v.  Amusement  Co, 
170  Mo.  335  (94  Am.  St.  Rep.  740);  Gardner  v.  99  Gold  Coins, 
111  Fed.  552;  Russell  v.  40  Bales  Cotton,  Fed.  Cases,  No. 
12,154. 

(4)  The  place  of  finding  is  immaterial,  except  so  far  as 
it  might  bear  upon  the  question  as  to  whether  the  finder 
was  a  trespasser,  had  acted  in  good  faith,  and  the  article 
found  had  been  legally  lost:  7  Am.  &  Eng.  Enc.  Law, 
(1  ed.)  p.  986;  Bowen  v.  Sullivan,  62  Ind.  281  (30  Am.  Rep. 
172);  Danielson  v.  Roberts,  44  Or.  108  (74  Pac.  913). 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

1.  The  theory  upon  which  the  cause  is  sought  to  be 
maintained  is  that  the  quartz,  the  subject  of  the  dispute, 
was  either  lost  or  abandoned  property,  and  that  in  either 
event  plaintiff  is  entitled  to  its  possession  or  value  as  against 
the  defendant  and  all  others  except  the  true  owner.  As 
the  property  was  found  beneath  the  surface  of  the  earth, 
not  upon  it,  the  question  has  been  presented  whether  or  not] 
it  is  treasure  trove.  We  are  firmly  impressed  that  it  can- 
not be  so  considered.  Treasure  trove,  and  its  legal  status, 
according  to  Blackstone,  **is  where  any  money,  or  coin,! 
gold,  silver,  plate,  or  bjillion  is  found  hidden  in  the  earth,' 
or  other  private  place,  the  owner  thereof  being  unknown  ; 
in  which  case  the  treasure  belongs  to  the  king.  But  if  he 
that  hid  it  be  known,  or  afterwards  found  out,. the  owner, 
and  not  the  king,  is  entitlfd'  to  it.  Also  if  it  be  found  in 
the  sea,  or  upon  the  earth,  it  aoth  not  belong  to  the  king, 
but  to  the  finder,  if  no  owner  appears.  *  ♦  Formerly  all 
treasure  trove  belonged  to  the  finder,  as  was  also  the  rule 
of  the  civil  law.  Afterwards  it  was  judged  expedient  for 
the  purposes  of  the  State,  and  particularly  for  the  coinage, 
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to  allow  part  of  what  was  so  found  to  the  king,  which  was 
assigned  to  be  all  hidden  treasure ;  such  as  is  casually  lost 
and  unclaimed,  and  also  such  as  is  designedly  abandoned, 
still  remaining  the  right  of  the  fortunate  finder":  1  Bl. 
Com.  (Lewis'  Ed.)  c.  8,  *295,  296.  Bouvier  gives  the  same 
definition,  except  that  he  adds  that  it  includes  not  only 
gold  and  silver,  but  whatever  may  constitute  riches,  as 
vases,  urns,  statues,  etc.:  Bouvier  Diet.  Mr.  Chief  Justice 
Appleton  declares  that  **nothing  is  treasure  trove  except 
gold  and  silver*':  Livermore  v.  White^  74  Me.  452,  456  (43 
Am.  Rep.  600).  So,  according  to  an  article  found  in  the 
Law  Times  (vol.  81,  p.  21),  the  prerogative  of  treasure 
trove  is  strictly  limited,  and  touches  only  gold  and  silver 
plate  and  bullion,  discarding  the  baser  metals  ;  and  in 
Elwes  V.  Brigg  Gas  Co.  33  Law  Rep.  [Ch.  Div.]  592,  it  is 
said  that  Roman  coins,  not  being  gold  or  silver  coins,  did 
not  fall  within  the  royal  prerogative  of  treasure  trove.  A 
case  has  come  to  our  notice  where  it  seems  to  have  been 
conceded  that  certain  cups,  a  chalice,  pyxes,  and  a  paten, 
all  of  silver,  were  treasure  trove  {Attorney  General  v.  Moore^ 
Law  Rep.  1  Ch.  Div.  676),  and  another  where  solid  gold 
rings  and  ornaments  were  so  classed:  Queen  v.  ThomaSj 
33  Law  Jour.  N.  S.  p.  22.  In  a  case  from  Pennsylvania 
(Huthmacher  v.  Harris'  AdmWs,  38  Pa.  491,  80  Am.  Dec. 
502)  the  court  say,  how^ever,  of  treasure  trove:  ** Though 
commonly  defined  as  gold  or  silver  hidden  in  the  ground, 
may,  in  our  commercial  day,  be  taken  to  include  the  paper 
representatives  of  gold  and  silver,  especially  when  they  are 
found  hidden  with  both  of  these  precious  metals."  This 
is  manifestly  an  enlargement  of  the  common-law  idea  of 
the  term,  and  we  have  been  unable  to  find  any  cases  that 
go  beyond  it. 

We  find  expressions  by  Chancellors  Walworth  and  Kent, 
however,  that  would  seem  to  give  it  further  scope,  even  to 
the  extent  of  comprising  all  chattels  or  goods  hidden.    We 
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quote  from  the  former  in  McLaughlin  v.  Waite,  5  Wend. 
405  (21  Am.  Dec.  232):  '*If  chattels  are  found  secreted  in 
the  earth  or  elsewhere,  the  common  law  presumes  the 
owner  placed  them  there  for  safety,  intending  to  reclaim 
them.  If  the  owner  cannot  be  found,  he  is  presumed  to 
be  dead,  and  that  the  secret  died  with  him.  In  such  cases 
the  property  belongs  to  the  sovereign  of  the  country  as 
the  heir  to  him  who  was  the  owner  ;  but  if  they  are  found 
upon  the  surface  of  the  earth,  or  in  the  sea,  if  no  owner 
appears  to  claim  them,  it  is  presumed  they  have  been  in- 
tentionally abandoned  by  the  former  proprietor;  and  as 
such  they  are  returned  into  the  common  mass  of  things, 
as  in  a  state  of  nature."  And  from  the  latter  in  his  Com- 
mentaries (2  Kent,  Com.  *357):  '*Nor  does  this  right  of 
acquisition  [by  finding]  extend  to  goods  found  hidden  in 
the  earth,  and  which  go  under  the  denomination  of  treasure 
trove.  Such  goods,  in  England,  belonged  to  the  king."  It 
is  at  once  apparent,  however,  that  neither  of  these  distin- 
guished jurists  was  attempting  to  define  treasure  trove,  but 
was  distinguishing  it  as  it  respects  the  rights  of  the  finder 
from  goods  found  upon  the  surface  of  the  earth ;  hence 
that  they  intended  no  innovation  upon  the  common-law 
idea  of  the  term.  Indeed,  Chancellor  Walworth  cites  as 
his  sole  authority  from  volumes  1  and  2  of  Blackstone's 
Commentaries,  the  substance  of  which,  as  it  relates  to  the 
subject  in  hand,  we  have  quoted  above ;  and  it  is  only 
upon  the  principle  indicated  that  the  citation  supports 
him  at  all.  But,  without  further  reference  to  the  author- 
ities, or  attempting  to  define  more  precisely  the  scope  and 
meaning  of  the  term  ^'treasure  trove,"  we  may  very  safely 
conclude  that,  in  view  of  the  nature  of  the  property  in 
controversv,  it  does  not  fall  within  the  classification.  It 
is  neither  gold  nor  bullion.  It  is  simply  what  may  be  cor- 
rectly denominated  gold-bearing  quartz.  The  testimony 
varies  touching  the  relative  weight  of  the  gold  as  compared 
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with  the  rock  in  which  it  is  carried,  the  estimates  ranging 
from  one-fourth  to  three-fourths,  but  it  is  manifest  that  in 
either  extreme  it  cannot  be  fitly  or  properly  styled  bullion, 
and  there  is  clearly  nothing  else  that  will  give  it  the  stamp 
of  treasure  trove. 

2.  This  brings  us  back  to  the  real  controversy:  Was  it 
lost  or  abandoned  property,  or,  rather,  does  the  evidence 
suffice  to  carry  the  case  to  the  jury  upon  that  contention? 
The  novelty  of  the  affair  is  such  as  to  induce  hesitation, 
and  to  involve  us  in  some  doubt;  but  a  careful  survey  of 
the  authorities  impresses  us  that  it  cannot  be  characterized 
as  either  lost  or  abandoned  in  the  sense  that  the  finder  is 
entitled  to  its  possession  or  ownership  as  against  the  owner 
of  the  soil.  Nor  do  we  think  that  any  reasonable  inference 
that  such  is  its  nature  and  character  can  be  deduced  from 
the  evidence,  and  the  case  therefore  is  not  one  proper  for 
the  jury  to  pass  upon.  It  has  been  very  well  understood 
in  this  jurisdiction,  since  the  case  of  Sovern  v.  Voran^  16 
Or.  269  (20  Pac.  100,  8  Am.  St.  Rep.  293)  and  the  more 
recent  one  of  DanieUon  v.  Roberts,  44  Or.  108  (74  Pac.  913) 
Iwhat  is  meant  by  lost  or  abandoned  property.  To  lose  is 
|/casually  and  involuntarily  to  part  with  the  possession,  so 
l|  that  the  mind  has  no  impress  of,  and  can  have  no  recourse 
Jfto,  the  event;  and,  if  the  property  is  found  on  the  surface 
of  the  earth,  the  conditions  suggest  that  it  has  been  inten- 
tionally abandoned,  and  as  such  has  returned  to  the  com- 
mon mass  cf  things,  in  a  state  of  nature,  which  belongs  to 
the  first  occupant  or  finder,  the  owner  not  appearing  (1 
Bl.  Com.  [Lewis^  Ed.]  c.  8,  *295,  296;  2  Bl.  Com.  [Lewis' 
Ed.]  c.  26,  *402;  2  Kent,  Com.  *356;  McLaughlins,  Waite,  ) 
5  Wend.  405,  21  Am.  Dec.  232),  the  distinction  between 
losing  ftfid  abandonment  beinp;  that  one  is  involuntary , 
whilft  ^hft  o^hftr  is  bv  intent  or  design.  But  the  result,  as 
it  relates  to  the  property,  is  practically  the  same,  the  owner 
not  appearing  to  lay  claim  to  it.    In  the  one  case  the  finder 
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has  the  right  to  the  poaflfis^^inn  ngmns^t  ^11  AYPApf  the  true 
o^jjer.  Tn  thf>  other  he  acquires  the  absolute  property  by 
right  of  his  occupancy^  It  is  the  presumption  of  abandon- 
ment that  obtains  until  the  owner  appears  and  claims  the 
property  that  gives  the  right  as  legal  possessor  to  the  first 
occupier,  the  presumption  being  disputable  by  the  right- 
ful owner.  Such  presumption  pr  inference  does  not  obtain 
as  to  property  intentionally  Ifft  nr^^^p^^^^fid  i"  ^  flAsignfttftd 
place,  and  possibly  forgotten  for  the  time  bein£.  as  the  loss 
depends  upon  something  more  than  knowledge  or  igno- 
rance, or  the  memory  or  want  of  memory  of  the  owner  as 
to  the  locality  at  any  giyen  moment.  "  In  such  case,"  says 
Baron  Parke,  *'the  taker  is  not  justified  in  concluding  that 
the  goods  were  lost,v  because  there  is  little  doubt  he  must 
haye  believed  that  the  owner  would  know  where  to  find 
them  again,  and  he  had  no  pretense  to  consider  them  aban- 
doned or  derelict." 

The  principle  is  amply  illustrated  in  the  cases.  In  Law- 
rence V.  State^  1  Humph.  228  (34  Am.  Dec.  644),  a  customer 
placed  his  pocketbook  on  a  table  in  a  barber  shop,  and, 
his  attention  being  attracted  to  the  outside,  went  out,  for- 
getting it.  The  barber  discovered  the  pocketbook,  and  at- 
tempted to  appropriate  it,  and  it  was  held  that  it  was  not 
lost  property.  In  McAvoy  v.  Medina,  11  Allen,  548  (87 
Am.  Dec.  733),  the  plaintiff  picked  up  a  pocketbook  in  a 
barber  shop,  and  handed  it  to  the  barber,  but,  the  owner 
not  appearing  to  claim  it,  sued  to  recover  it.  In  disposing 
of  the  case  Mr.  Justice  Dewey  says :  "  This  property  is  not, 
under  the  circumstances,  to  be  treated  as  lost  property  in 
tliat  sense  in  which  the  finder  has  a  valid  claim  to  hold 
the  same  until  called  for  by  the  true  owner.  The  property 
was  voluntarily  placed  upon  a  table  in  the  defendant's  shop 
by  a  customer  of  his,  who  accidentally  left  the  same  there, 
and  has  never  called  tor  it.  The  plaintiff  also  came  there 
as  a  customer,  and  first  saw  the  same,  and  took  it  from  the 
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table.  The  plaintiff  did  not  by  this  acquire  the  right  to 
take  the  property  from  the  shop,  but  it  was  rather  the  duty 
of  the  defendant  ♦  ♦  to  use  reasonable  care  for  the  safe- 
keeping of  the  same  until  the  owner  should  call  for  it." 
See,  also,  Kincaid  v.  Eaton,  98  Mass.  139  (93  Am.  Dec.  142); 
State  V.  McCann^  19  Mo.  249;  People  v.  McOarren,  17  Wend. 
460.  The  circumstances  must  be  such,  considering  the 
place  and  the  conditions  under  which  the  property  was 
found,  as  to  lead  to  the  inference  that  the  property  was 
casually  or  involuntarily  left  where  found,  or  there  can  be 
no  losing.  This  is  well  illustrated  by  the  case  of  Durjee  v. 
Jones,  11  R.  I.  588  (23  Am.  Rep.  528).  Plaintiff  bought  an 
old  safe,  and  left  it  with  his  agent  to  sell,  who  in  turn  left 
it  with  defendant  for  a  like  purpose.  The  defendant,  in 
looking  through  it,  found  a  roll  of  bills,  amounting  to  $165, 
between  the  wooden  lining  and  the  sheet-iron  exterior, 
which  could  only  have  gotten  or  been  placed  there  through 
a  large  crack  in  the  lining.  The  court  said:  **We  think 
the  money  here,  though  designedly  left  in  the  safe,  was 
probably  not  designedly  put  in  the  crevice  or  interspace 
where  it  was  found,  but  that,  being  left  in  the  safe,  it  prob- 
ably slipped  or  was  accidentally  shoved  into  the  place 
where  it  was  found  without  the  knowledge  of  the  owner, 
and  so  was  lost,  in  the  stricter  sense  of  the  word.  The 
money  was  not  simply  deposited  and  forgotten,  but  depos- 
ited and  lost  by  reason  of  a  defect  or  insecurity  in  the  place 
of  deposit." 

The  circumstances  and  conditions  of  the  place  where 
found  afford ecf  the  indicia  from  which  the  inference  of  a 
losing  was  deduced^  ^ow,  in  the  case  at  bar,  the  quartz 
was  not  found  on  the  surface  of  tlie  earth.  True,  a  small 
piece  or  so  was  picked  up  from  the  surface,  but,  if  this 
were  all,  there  would  have  been  no  controversy.  The  re- 
mainder was  found  imbedded  in  th6  earth,  and  the  pre- 
sumption that  it  was  lost  which  attends  property  found  ou 
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the  surface  of  the  earth  is  wanting,  so  that  there  was  no 
inference  for  the  jury,  deducible  from  the  place  of  finding 
and  the  conditions  of  the  property,  that  it  was  lost  prop-*^ 
erty.  Indeed,  the  evidence,  it  would  seem,  refutes  any  such 
presumption  or  inference.  The  property  was  valuable. 
It  had  certainly  at  some  time  previous  been  detached  by 
human  agency  from  a  ledge,  its  natural  place  of  deposit; 
and  the  evidence  that  it  was  once  contained  in  a  bag  of 
some  kind  of  cloth,  and  that  trees  nearest  the  place  of 
finding  bore  soma  old  marks,  apparently  made  by  design 
to  aid  in  locating  the  property,  would  indicate  that  it  was 
voluntarily  deposited  where  found.  What  effect  the  ele- 
ments have  had  upon  the  conditions  and  position  in  which 
'I  it  was  left  could,  only  be  the  merest  conjecture.    In  any  \ 

event,  there  could  be  no  inference  of  a  losing  or  abandon- 
ment from  the  conditions  present  at  the  finding,  and  this  is 
all  the  knowledge  we  have  respecting  the  matter ;  so  that 
the  case  was  not  such  as  was  proper  to  be  left  to  the  jury     > 
for  their  determination  upon  the  theory  that  the  property      * 
was  lost  or  abandoned. 

The  case,  to  our  mind,  falls  within  the  principle  of  a 
class  of  cases  which  we  will  now  notice,  and  which  coun- 
sel for  defendant  rely  upon  as  controlling.  The  one  most 
nearly  illustrative  is  Sonth  Staffordshire  Waterworks  v.  Shar- 
man,  65  L.  J.  (N.  S.)^60.  The  subject  of  the  controversy 
there  was  two  gold  rings  found  by  a  laborer  in  a  pool  upon 
the  premises  of  his  employers.  He  was  engaged  in  clean- 
ing out  the  pool,  and,  after  throwing  out  large  qiAntities 
of  mud,  ^^'ame  upon^-the  rings  and  some  other  articles  of 
interest.  Lord  RussKLL,in  announcing  his  opinion, quotes 
from  Pollock  and  Wright  on  Possession  in  the  Common 
Tjaw,  pp.  40,  41,  as  follows:  **The  possession  of  the  land 
carries  Mfitlir  ft  in  general,  by  our  law,  possession  of  every- 
thing which  is  attached  to  or  under  that  land,  and,  in  the 
absence  of  a  better  title  elsewhere,  the  right  to  posses^* it 
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also.  And  it  makes  no  difference  that  the  possessor  is  not 
aware  of  the  thing's  existence."  "It  is  free  to  any  one  who 
requires  a  specific  intention  as  part  of  de  facto  possession 
to  treat  this  as  a  positive  rule  of  law.  But  it  seems  prefer- 
able to  say  that  the  legal  possession  rests  on  a  real  de  facto 
possession,  constituted  by  the  occupier's  general  power  and 
intent  to  exclude  unauthorized  interference."  And  then 
says  :  "It  is  upon  the  principle  expressed  in  this  [the  latter] 
passage  that  I  base  my  judgment,  for  it  shows  the  broad 
distinction  between  the  present  case  and  the  case  contem- 
plated in  the  passage  cited  to  us  in  course  of  the  argument 
from  Blackstone's  Commentaries,  showing  that  a  jewel  cast 
into  the  sea  or  on  the  public  highway  could  not  be  said  to 
be  in  the  possession  of  any  one,  because  no  one  had  a  right 
to  exclude  another  from  the  public  place";  and  concludes 
as  follows  :  '*The  general  principle  is  that  where  any  one 
is  in  possession  of  house  or  land  which  he  occupies,  and 
over  which  he  manifests  an  intention  of  exercising  a  con- 
^  trol  and  preventing  unauthorized  interference,  and  some- 
thing is  found  in  that  house  or  on  that  land  by  a  stranger 
or  a  servant,  the  presumption  is  that  the  possession  of  the 
article  found  is  in  the  owner  of  the  locus  in  gtw>." 

Another  case  is  noted  in  Law  Notes  (vol.  7,  No.  8,  p.  160), 
decided  by  Supreme  Court  Justice  Forbes  of  New  York; 
not  so  authoritative  as  the  preceding  one,  as  it  does  not 
come  from  a  court  of  appeals,  but  the  principle  is  recog- 
nized. Some  ancient  dishes,  supposed  to  have  been  buried 
by  Colonel  Edmeston,an  officer  in  the  French-Indian  war, 
150  years  ago,  at  a  time  when  he  was  obliged  to  flee  from 
the  Indians,  were  recently  plowed  up,  and  it  was  held  as  to 
them  to  be  well  established  that  where  a  thing  is  imbedded 
in  the  soil  the  right  to  it  is  in  the  owner  of  the  land,  unless 
it  is  of  such  a  character  as  to  constitute  treasure  trove. 
Other  cases  announcing  the  same  principle  are  Elwes  v. 
Brigg  Gas  Co.  33  Law  Rep.  Ch.  Div.  592;  Regina  v.  Rowe^ 
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Beirs  Crown  Cas.  93.  Now,  we  have  here  property  not 
treasure  trove,  found  imbedded  in  the  soil  under  circum- 
stances repelling  the  idea  that  it  has  been  lost.  How  long 
a  time  it  had  been  in  the  place  where  found  is  conjectural, 
of  course,  but  it  had  probably  been  there  many  years — 
long  enough,  at  least,  that  only  a  trace  of  the  cloth  bag  that 
once  contained  it  was  left;  and  the  ownership  of  the  land 
where  found  is  in  the  defendant.  Being  in  the  possession 
of  the  land,  and  exercising  ownership  over  it,  thus  mani- 
festing an  intention  to  prevent  unauthorized  interference, 
we  mustjMm€Uide,a&  was  announced  by  Lord  Russell  in 
South  Staffordshire  Waterworks  v.  Sharman^  65  L.  J.(N.  S.) 
46(1,  that  **the  presumption  is  that  the  possession  of  the 
article  found  is  in  the  ownef |0f  the  locus  in  quo^ 

There  was  error,  therefore,  in  denying  the  nonsuit,  and 
the  judgment  appealed  from  will  be  reversed,  and  the  cause 
remanded  for  such  other  proceedings  as  may  seem  proper, 
not  inconsistent  with  this  opinion.  Reversed. 


Argued  29  March,  decided  18  April,  1904.  M7    ^ 
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Sales—Implied  Warranty  for  Particular  Purpose. 

1.  Where  goodR  are  sold  by  description  for  a  particular  purpose,  known  to  the 
Keller,  there  1h  an  implied  warranty  that  they  are  as  rei^esented,  and  suitable  for 
the  Intended  purpose.  ^ 

Sales— Examination  and  Acceptance. 

2.  Up<^>n  the  receipt  of  g^oods  the  purchaser  has  a  reasonable  time  to  examine 
them  and  determine  whether  they  are  as  represented  and  ordered. 

Sales— Acts  Constituting  an  Acceptance.  "" 

3.  The  act  of  resell!  ngr  a  part  of  a  lot  of  goods,  though  without  knowledge  that 
they  do  not  fulfill  the  warranty  under  which  they  were  sold  and  bought,  Is  an 
acceptance  of  the  entire  purchase. 

Measure  of  Damages  Ft>R  Breach  of  Warranty— Burden  of  Proof. 

4.  In  an  action  for  the  price  of  chattels  sold,  where  they  have  been  accepted, 
but  there  Is  a  counterclaim  for  a  breach  of  warranty,  the  defendant  Is  entitled  to 
only  those  damages  that  naturally  result  from  the  breach  {Oove  v.  Island  City  M. 
<&  M.  Co.  16  Or.  93,  distinguished);  and,  in  the  absence  of  proof  as  to  such  damages, 
there  should  be  no  allowance  therefor,  the  burden  of  proof  being  on  defendant. 
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ftPKCiAL  Direction  on  Rbvbrsal  of  Judgment.  i 

5.  Whatever  may  be  the  correct  practice  as  to  directing  the  trial  court  to  enter  * 

a  sped  fled  Judgment  upon  a  remand  men  t  of  the  case,  it  should  not  be  done  where 
the  respondent  has  misunderstood  a  decision  of  this  court  and  In  consequence 
thereof  failed  to  offer  evidence  In  support  of  an  Important  all^^tlon  of  his  plead- 
ing. 

From  Multnomah:  Arthur  L.  Frazer,  Judge. 

This  is  an  action  by  the  firm  of  Lenz  &  Lenz  against 
Blake,  McFall  Company  to  recover  a  balance  alleged  to 
be  due  on  account  of  the  sale  of  paper  boxes.  The  com- 
plaint avers  that  on  June  3,  1901,  plaintiffs,  as  partners, 
sold  and  delivered  to  defendant,  a  corporation,  certain 
goods,  wares,  and  merchandise,  for  the  agreed  price  of 
$608.48,  no  part  of  which  had  been  paid,  except  $190.18, 
leaving  due  $418.30,  for  which  judgment  was  demanded. 
The  answer  denied  the  material  allegations  of  the  com- 
plaint, and  averred  that  defendant  entered  into  a  contract 
with  plaintiffs  whereby  they  were  to  sell  and  deliver  to  it 
paper  butter  boxes,  stating  that  they  were  grease-proof 
and  fit  for  the  butcher  trade,  for  which  purpose  plaintiffs 
knew  they  were  desired  by  defendant,  which  relied  on  such 
representations;  thattheboxes  were  not  grease-proof ;  that 
defendant  had  no  opportunity  to  ascertain  that  the}^  were 
not  as  represented  until  after  they  were  delivered  and  a 
part  of  them  had  been  placed  on  the  market,  but  as  soon 
as  it  discovered  that  they  were  not  grease-proof,  it  notified 
plaintiffs  thereof,  paid  for  the  boxes  sold,  and  tendered  to 
them  the  remainder,  which  are  of  no  value;  and  that,  in 
consequence  of  a  breach  of  the  warranty,  defendant  has  • 
sustained  damage  in  the  sum  of  $418.30.  The  reply  denied 
the  allegations  of  new  matter  in  the  answer,  and  a  trial 
being  had,  resulted  in  a  judgment  for  the  defendant,  and 
plaintiffs  appeal.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Arthur  C.  Emmons  to  this  effect : 

L  The  defense  of  breach  of  warranty  in  an  action  for 
the  purchase  price  of  goods  sold  is  not  a  complete  defense. 
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and  bars  recoverj'  only  so  far  as  damages  are  shown  to 
have  been  caused  bj'  such  breach:  28  Am.  &  Eng.  Enc. 
Law,  (1  ed.)  827;  2  Sutherland,  Damages,  438;  Tiedeman, 
Sales,  §  197;  Benjamin,  Sales,  §  1153;  2  Schouler,  Pers. 
Prop.  610,  611;  Addison,  Contracts,  §  273;  Story,  Con- 
tracts, §  1080;  1  Parsons,  Contracts,  593;  Schumann  v. 
Wager,  36  Or.  65  (58  Pac.  770);  Dean  Pump  Works  \.  As- 
toria Iron  Works,  40  Or.  83  (66  Pac.  605);  Warder  v.  Fisher, 
48  Wis,  338  (4  N.  W.  470);  McAlpin  v.  Lee,  12  Conn.  129 
(30  Am.  Dec.  609);  Carver  Gin  Co,  v.  Gaddy,  62  Miss.  201; 
Perley  v.  Balch,  40  Mass.  (23  Pick.)  283  (34  Am.  Dec.  56); 
Benson  v.  Port  Huron  &  F,  Co.  83  Minn.  321  (86  N.  W.  327). 

II.  The  burden  of  proof  is  upon  the  defendant  to  show 
the  extent  to  which  he  has  been  damaged  by  the  breach  of 
warranty,  and  if  he  fails  to  offer  any  evidence  on  that  mat- 
ter the  plaintiff  is  entitled  to  recover  the  amount  of  the 
purchase  price:  Stillwell  v.  Vaile  County,  78  Miss.  779; 
Schumann  v.  Wager,  36  Or.  65  (58  Pac.  770);  Underwood 
V.  Wolf,  131  111.  425  (23  N.  E.  598);  Tacoma  Coal  Co.  v. 
Bradley,  2  Wash.  600;  Johnson  v.  Bowman,  26  Neb.  745  (42 
N.  W.  754);  Jones,  Evidence,  §  177;  B.  &  C.  Comp.  §  799. 

III.  The  appellate  court  may  render  judgment  for  plain- 
tiff when  there  is  no  evidence  to  prove  the  issues  tendered, 
so  that  the  trial  court  would  have  been  justified  in  direct- 
ing the  jury  to  find  for  the  plaintiff:  Bernhard  v.  Reeves, 
6  Wash.  424;  Baltimore  &  0.  R.  Co,  v.  State,  69  Md.  551; 
Commercial  Union  Assur.  Co,  v.  Scammon,  126  111.  355  (9 
Am.  St.  Rep.  607,  IS  N.  E.  562);  Harwood  v.  Blyihe,  32  Tex. 
800;  Rush  v.  Steamboat  Co,  68  N.  C.  72;  Rosenfeld  v.  Gold- 
smith, (Ky.)  13  S.  W.  3;  Willey  v.  Morrow,  1  W^ash.  Ter. 
474;  Retzer  v.  Wood,  109  U.  S.  185;  Rathbone  v.  Board  of 
ComWs,  83  Fed.  125;  Hospes  y,Almstedt,  83  Mo.  473;  Lehigh 
Val,  R,  Co,  V.  McFarland,  44  N.  J.  L.  674;  Columbus  R,  Co. 
v.  Simpson,  5  Ohio  St.  251;  Burris  v.  Park  County,  55 
Mo.  App.  381;  Swearinger  v.  Pendleton,  4  Serg.  &  R.  389; 
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Wheelock  v.  Moulton,  13  Vt.  430;  FiBch4^r  v.  Blank,  138  N.  Y. 
669  (34  N.  E.  397);  Howard  v.  Freeman,  3  Abb.  Pr.  292; 
Murray  v.  Emmons,  26  N.  H.  523. 

IV.  Where  the  respondent  has  had  ample  opportunity 
to  present  to  the  court  below  all  matters  of  fact  bearing  on 
the  issues  in  the  case,  he  cannot  object,  on  a  reversal  of  the 
judgment,  to  the  action  of  the  appellate  court  in  rendering 
judgment  instead  of  remanding  the  case,  on  the  ground 
that  he  has  other  evidence  constituting  a  defense,  and  that 
the  case  has  not  been  fully  developed  :  Blakemore  v.  Jones, 
5  Tex.  Civ.  App.  516  (24  S.  W.  305);  Hospes  v.  Almstedt, 
83  Mo.  473;  Daniel  v.  Ballard,^'!  Ky.  (2  Dana)  296;  Hub- 
nail  v.  Wall,  11  La.  Ann.  57. 

For  respondent  there  was  an  oral  argument  by  Mr.  A, 
King  Wilson,  with  a  brief  over  the  names  of  A,  K.  Wilson 
and  0.  A,  Neal  to  this  effect: 

(1)  Where  each  of  the  parties  is  to  do  an  act  at  the  same 
time  neither  can  maintain  an  action  without  showing  per- 
formance on  his  part :  Putman  v.  Mellin,  34  N.  H.  78.  See, 
also,  Ray  v.  Hodge,  15  Or.  20  (13  Pac.  599);  Fisk  v.  Hena- 
rie,  13  Or.  156  (9  Pac.  322). 

(2)  Before  the  plaintiffs  can  recover  they  must  allege 
and  prove  performance  on  their  part  of  every  act  in  the 
contract  which  is  a  consideration  for  something  which  the 
other  party  agrees  to  do  therefor :  Todd  v.  Huntington,  13 
Or.  9  (4  Pac.  295);  Gove  v.  Island  City  M.  &  M.  Co.  16  Or.  93 
(17  Pac.  740);  Faber  v.  Hougham,^iS  Or. 428  (59  Pac. 547); 
McMahan  v.  Canadian  Ry.  Co.  40  Or.  148  (66  Pac.  708). 

Mr.  Chief  Justice  Moore,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

The  bill  of  exceptions  discloses  that  at  the  trial  plain- 
tiffs introduced  testimony  tending  to  show  a  sale  and  de- 
livery of  the  goods  without  any  representations  as  to  their 
quality.    The  defendant's  evidence,  however,  tended   to 
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prove  that  the  boxes  were  sold  with  a  warranty,  upon  which 
it  relied ;  that  the  goods  were  delivered  in  June,  1901,  and 
it  was  not  discovered  until  about  two  months  thereafter 
that  the  boxes  were  not  suitable  for  the  purpose  for  which 
they  were  ordered  ;  and  that  there  was  a  substantial  differ- 
ence in  quality  and  value  between  the  boxes  ordered  and 
those  delivered.  No  evidence  was  offered,  however,  tend- 
ing to  show  the  difference  in  value,  or  how  much  defend- 
ant was  damaged  by  the  breach  of  the  warranty.  Based 
upon  such  want  of  proof,  plaintiffs'  counsel  requested  the 
J  court  to  give  the  following  instruction : 

"  The  defendant  having  failed  to  show  how  much,  if 
anything,  it  had  been  damaged  on  account  of  the  noncom- 
pliance of  the  goods  delivered  with  the  warranty  alleged 
in  the  answer,  the  plaintiffs  are  entitled  to  recover  the  full 
amount  remaining  unpaid  on  the  agreed  contract  price  of 
the  goods  sold  and  delivered  to  defendant." 

This  was  refused,  and  the  jury  were  charged,  in  effect, 
that  if  there  was  a  warranty  that  the  boxes  sold  should  be 
grease-proof,  and  the  defendant  relied  thereon  in  purchas- 
ing them,  and  they  were  not  as  represented,  plaintiffs  could 
not  recover.  Exceptions  having  been  taken  to  the  instruc- 
tions given  and  refused,  it  is  contended  by  plaintiffs*  coun- 
sel that  errors  were  thereby  committed. 

1.  The  answer  having  stated  that  the  boxes  were  in- 
tended for  a  particular  purpose,  known  to  the  plaintiffs, 
and  sold  by  them  by  description,  an  implied  warranty  was 
thus  alleged  that  the  goods  should  be  as  represented,  and 
reasonably  fit  for  that  purpose :  Morse  v.  Union  Stock  Yard 
Co,  21  Or.  289  (28  Pac.  2,  14  L.  R.  A.  157);  Abilene  Nat. 
Bank  v.  Nodine,  20  Or.  53  (37  Pac.  47);  Gold  Ridge  Min, 
Co,  V.  Tallmadge,  44  Or.  35  (74  Pac.  325). 

2.  The  defendant  had  a  reasonable  time  to  inspect  the 
goods  after  their  receipt,  and,  if  they  did  not  correspond 
with  those  ordered,  the  warranty  in  respect  thereto  might 
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have  rendered  that  part  of  the  contract  tantamount  to  a 
condition  precedent,  thereby  authorizing  the  defendant  to 
repudiate  its  agreement :  Tiedeman,  Sales,  §  180;  Sun  Pub. 
Co,  V.  Minnesota  T.  F.  Co.  22  Or.  49  (29  Pac.  6);  Brigham 
V.  Hibhard,  28  Or.  386  (43  Pac.  383);  Steiger  v.  Fronhofer, 
43  Or.  178  (72  Pac.  693). 

3.  The  defendant,  having  sold  a  part  of  the  boxes  before 
discovering  they  were  not  suitable  for  the  purpose  for 
which  they  were  intended,  thereby  accepted  them  and  was 
entitled  only  to  a  counterclaim  for  such  damages  as  natu- 
rally resulted  from  a  breach  of  the  alleged  warranty:  Tiede- 
man, Sales,  §  197;  Drake  v.  /Scars,  8  Or.  209;  Schumann  v. 
Wagevy  36  Or.  65  (58  Pac.  770);  Dean  Pump  Works  v.  As- 
toria Iron  Works,  40  Or.  83  (66  Pac.  605). 

4.  In  Gove  v.  Island  City  M,  &  M.  Co.  16  Or.  93  (17  Pac. 
740),  a  contractor  having  agreed  to  alter  a  mill  by  putting 
in  improved  machinery,  so  that  when  completed  it  would 
have  a  capacity  to  make  a  given  quantity  of  flour  per  day, 
of  a  specified  quality,  but  failing  to  comply  therewith,  it 
was  held  that  the  owner,  by  using  the  mill  after  the  change, 
did  not  thereby  accept  the  work,  or  waive  a  performance 
of  the  conditions  upon  which  the  right  to  the  final  pay- 
ment depended.  Mr.  Justice  Thayer,  referring  to  the  par- 
ties, in  deciding  the  case,  says :  "  The  respondents  proposed 
to  substitute  for  the  process  the  appellants  were  using  in 
their  mill  to  manufacture  flour  a  new  and  improved  process, 
the  efficiency  of  which  they  especially  guaranteed.  The 
mill  was  to  be  under  their  control,  when  constructed,  until 
accepted  by  the  appellants.  The  latter  were  to  furnish 
wheat,  bear  the  expense  of  operating  the  mill  from  the 
time  of  starting  it,  and  when  the  guaranty  was  fulfilled, 
were  immediately  to  accept  it,  and  were  then  to  make  said 
last  payment.  The  respondents  were  to  demonstrate  by  a 
practical  test  that  they  had  fulfilled  their  guaranty.  The 
said  payment  did  not  mature  until  that  was  done.    It  was 
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a  condition  precedent  to  the  making  of  the  payment: 
Olacius  V.  Black,  50  N.  Y.  145  (10  Am.  Rep.  449).  The 
respondents  had  no  right  to  demand  the  $2,934.25  until 
they  had  proved  by  actual  trial  that  the  mill  had  a  capacity 
of  sixty  barrels  of  flour  in  twenty-four  hours'  time,  and 
that  it  was  as  capable  of  making  as  good  flour,  and  as  much 
flour  per  bushel  of  wheat,  as  any  mill  in  Eastern  Oregon, 
when  grinding  the  same  kind  of  wheat.  This  was  the  re- 
spondents' proposition — the  proposition  which  appellants 
accepted,  thereby  making  it  binding  upon  both  parties. 
The  respondents  had  no  cause  of  action  for  the  recovery 
of  said  payment  until  they  established  by  proof  not  only 
that  they  had  furnished  the  material  and  done  the  work, 
but  that  they  had  constructed  a  mill  with  the  capacity  to 
manufacture  flour  in  the  quantity  and  of  the  quality  as 
expressed  in  the  guaranty.  *  *  If,  therefore,  the  capacity 
of  the  mill,  when  reconstructed,  failed  in  a  material  partic- 
ular to  comply  with  the  special  guaranty,  the  respondents 
had  no  right  of  action  on  account  of  a  refusal  to  pay  the 
deferred  payment,  unless  the  appellants  waived  a  perform- 
ance of  the  condition.  According  to  the  evidence,  the 
respondents  did  not  make  the  required  test  to  ascertain 
whether  the  mill  possessed  the  capacity  and  capability 
guaranteed.  They  only  ran  the  mill  a  few  days,  and  only 
for  a  few  hours  at  one  time.  ♦  #  Nor  did  the  evidence 
show  an  acceptance  of  the  mill  on  the  part  of  the  appel- 
lants. The  new  work  and  materials  were  so  intermixed 
with  the  old  work  that  they  could  not  be  separated  with- 
out entirely  destroying  the  utility  of  the  mill.  The  con- 
tract for  its  construction  was  entire  and  indivisible,  and 
the  making  of  the  payment  in  question  was,  by  its  terms, 
dependent  upon  its  completion  ;  nor  did  the  appellants, 
by  using  the  mill,  waive  any  right  to  demand  a  perform- 
ance of  the  condition  upon  which  the  payment  was  to  be 
made." 
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The  judgment  in  that  case  having  been  reversed,  and 
the  cause  remanded,  the  plaintiffs  therein  voluntarily  dis- 
missed the  action,  which  was  based  on  a  contract  for  the 
payment  of  an  agreed  price,  and  instituted  another  to  re- 
cover the  reasonable  value  of  the  labor  performed  and  of 
the  material  furnished  in  altering  the  mill :  Qove  v.  Island 
City  M.  &  M.  Co,  19  Or.  363  (24  Pac.  521).  It  would  seem, 
from  this  change  in  the  manner  of  stating  the  facts  con- 
stituting the  plaintiffs'  right,  in  the  cases  to  which  atten- 
tion is  called,  that  their  counsel  believed  that  though  a 
recovery  of  the  agreed  price  could  not  be  had  under  an 
averment  thereof,  because  it  was  impossible  to  show  a  sub- 
stantial compliance  with  the  stipulated  conditions,  the 
reasonable  value  of  such  labor  and  materials  might  be 
secured  under  quantUTn  meruit  and  qiuintum  valebant  allega- 
tions. A  careful  reading  of  the  opinion,  a  part  of  which 
is  quoted,  will  show  that  the  denial  of  the  right  of  recovery 
was  based  on  the  want  of  an  acceptance  of  the  new  ma- 
chinery incorporated  into  the  old  mill,  and,  to  avoid  the 
consequence  of  such  holding,  plaintiffs'  counsel  evidently 
thought  that  the  labor  performed  and  the  material  used 
in  changing  the  process  of  making  flour  must  have  been 
of  some  advantage  to  the  defendant,  for  which  it  should 
pay  the  reasonable  value.  It  will  be  observed,  from  an 
examination  of  the  opinion  in  the  first  appeal  under  con- 
sideration, that  this  court,  adopting  the  language  of  Mr. 
Justice  CoMSTOCK  in  Smith  v.  Brady^  17  N.  Y.  173  (72  Am. 
Dec.  442).  held  that  the  owner  of  land  upon  which  another 
person  erected  a  building,  under  a  contract  with  him,  for 
a  si^ecified  price,  is  not  obliged  to  tear  down  the  structure, 
if  it  is  not  built  in  accordance  with  the  plans  and  speciK- 
cations,  in  order  to  avoid  a  legal  acceptance  of  the  build- 
ing, but  that. he  may  use  it  in  its  defective  condition  with- 
out prejudicing  his  rights,  because,  the  structure  having 
been  placed  on  his  premises,  he  is  not  in  a  position  to 
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make  an  election.  Whatever  the  rule  may  be  in  cases 
where  a  plaintiff  voluntarily  abandons  the  terms  of  his 
contract  respecting  an  agreed  price,  and  seeks  to  recover 
the  reasonable  value  of  labor  performed  upon,  or  material 
furnished  and  used  in,  the  construction  of  a  building  on 
the  land  of  another  person,  so  that  a  segregation  thereof 
cannot  be  had  without  material  injury  to  the  estate,  it  can 
have  no  application  to  a  case  involving  the  sale  of  goods, 
wares,  or  merchandise,  for  their  acceptance  or  rejection 
after  an  allowance  of  a  reasonable  time  for  inspection  is  a 
matter  of  choice  with  the  purchaser. 

Causes  of  action  are  stated  in  the  complaint,  and,  in  the 
case  at  bar,  when  plaintiffs  proved  a  sale  and  delivery  of 
the  butter  boxes,  they  made  a  prima  facie  case  that  enti- 
tled them  to  a  judgment  for  the  unpaid  purchase  price, 
and  the  court  erred  in  giving  the  instruction  of  which 
they  complain.  As  an  incident  to  the  sale,  the  defendant 
alleged  a  warranty  of  their  quality,  and  a  breach  thereof, 
resulting  in  damages;  thus  taking  the  burden  of  proving 
such  affirmative  averments:  B.  &  C.  Comp.  §  799;  Schvr 
mann  v.  Wager,  36  Or.  65  (58  Pac.  770).  The  defendant 
not  having  offered  any  evidence  to  prove  the  affirmative 
of  the  issue  tendered  by  it,  the  court  also  erred  in  refusing 
to  give  the  instruction  requested. 

5.  It  is  insisted  by  plaintiffs'  counsel  that,  an  error  hav- 
ing been  committed  in  refusing  to  charge  the  jury  as  re- 
quested, the  cause  should  be  remanded,  with  directions  to 
the  trial  court  to  enter  a  judgment  for  the  sum  demanded. 
The  defendant's  counsel  evidently  relied  on  the  decision 
rendered  in  Gove  v.  Island  City  M,  &  M.  Co.  10  Or.  93 
(17  Pac.  740);  and,  this  being  so,  if  the  course  suggested 
were  proper  as  a  rule  of  practice,  it  would  be  manifestly 
unjust  to  deprive  the  defendant  of  the  right  to  prove  the 
allegations  of  its  answer.    If  plaintiffs  are  able  to  establish 
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that  the  boxes  were  sold  without  any  representations  as  to 
their  quality,  or,  if  upon  a  warranty,  that  there  was  no 
breach  thereof,  judgment  should  be  rendered  in  their 
favor  for  the  agreed  price ;  but,  if  the  defendant  can  show 
that  the  goods  do  not  correspond  with  the  representations 
alleged  to  have  been  made,  and  that  they  are  unfit  for  the 
purpose  for  which  they  were  ordered, and  wholly  valueless, 
judgment  should  be  rendered  in  its  favor  for  the  costs  and 
disbursements  of  the  action.  If  the  boxes  possess  any  value, 
however,  for  other  purposes  than  as  ordered — such,  for  in- 
stance, as  paper  stock — whatever  that  value  may  be,  if  any- 
thing, judgment  should  be  rendered  therefor  in  plaintiff's 
favor :  Warder  v.  Fisher,  48  Wis.  338  (4  N.  W.  470). 

For  the  errors  committed,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial.  Reversed. 
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GOOD  V.  SMITH. 

[76Pac.864.] 

Brokers— Evidence  op  Conversations. 

1.  Conversations  between  a  broker  and  the  purcbaserB  whom  he  has  discovered, 
though  not  in  the  presence  of  the  vendor,  are  competent  In  an  action  for  commis- 
sions to  show  that  the  purchasers  were  ready,  able,  and  willing  to  buy  on  the 
vendor's  terms. 

Amending  Complaint  Usually  Discretionary. 

2.  Allowing  an  amendmentof  the  complaint  in  an  action  for  breach  of  defend- 
ant's  agreement  to  pay  plaintiff* a  commission  for  obtaining  a  purchaser  for  his 
interest  in  property,  by  inserting  during  the  trial  the  name  of  a  person  as  having 
an  intercHt  in  a  portion  of  the  property,  is  not  error,  the  title  not  being  in  dispute 
or  made  an  issue,  and  the  amendment  not  changing  the  cause  of  action. 

Modification  of  Broker's  Contract. 

8.  A  modification  of  the  oral  agreement  between  a  real  estate  broker  and  the 
owner  of  land  relative  to  its  sale,  made  on  discovery  of  their  mistake  as  to  who 
was  the  owner  of  an  outstanding  interest,  becomes  part  of  the  contract,  so  that  it 
is  properly  pleaded  as  such. 

Right  of  Broker  to  Commission. 

4.  The  right  of  plaintiff',  a  real  estate  agent,  to  recover  on  his  contract  for  sale 
of  defendant's  Interest  in  land  for  a  certain  sum,  is  not  afl'ected  by  a  change,  with- 
out the  defendant's  knowledge,  in  an  agreement  relative  to  purchase  of  other  inter- 
ests. • 
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Appeai/— Findings  by  Court. 

5.  Where  a  ca^e  is  tried  by  the  court  without  a  Jury,  Its  findings  of  fact,  like  a 
verdict,  can  be  disturbed  only  where  the  evidence  is  Insufficient  as  a  matter  of  law. 

From  Multnomah:  Melvin  C.  Georgb,  Judge. 

This  is  an  action  by  George  Good,  a  real  estate  broker, 
against  W.  K.  Smith,  to  recover  a  commission.  It  is  alleged 
in  the  complaint,  in  substance,  that  in  February,  1902,  the 
defendant  was  the  owner  of  a  certain  tract  of  land  in  the 
City  of  Portland,  known  as  the  *'Multnomah  Box  Factory" 
and  also  the  owner  of  an  undivided  one-half  interest  in 
another  tract  adjoining  the  box  factory  on  the  south,  known 
as  *'Smith  Bros.'  Property,"  the  remaining  one-half  interest 
in  the  latter  tract  being  owned  by  Walter  V.  Smith  and  the 
heirs  at  law  of  Preston  C.  Smith,  deceased,  in  equal  parts ; 
that  defendant  was  also  the  owner  of  certain  personal  prop- 
erty in  his  own  right,  and,  in  connection  with  Walter  V. 
Smith  and  Susan  W.  Smith,  was  the  owner  of  certain  other 
personal  property,  all  situate  and  being  upon  the  real  prop- 
ertv  referred  to;  that  on  or  about  the  date  mentioned  the 
defendant  employed  the  plaintiff  as  his  agent  for  the  pur- 
pose of  selling  his  interest  in  the  property,  both  real  and 
personal,  for  the  sum  of  $48,000,  and  agreed  to  pay  him  a 
commission  of  two  and  one-half  per  cent  on  such  sale ;  that 
it  was  understood  that  defendant's  interest  in  the  property 
was  to  be  sold  in  conjunction  with  that  of  the  other  owners, 
at  an  aggregate  price  of  $65,000,  free  from  incumbrances 
and  subject  to  the  immediate  possession  of  the  purchaser ; 
that  plaintiff's  employment  was  to  continue  until  the  in- 
terest of  the  heirs  of  Preston  C.  Smith  could  be  secured  by 
proper  proceedings  in  the  probate  court,  or  until  it  could 
be  determined  whether  such  interest  could  be  acquired  in 
that  manner;  that  plaintiff  duly  performed  all  the  terms 
of  the  contract  on  his  part,  and  produced  a  purchaser,  ready, 
able,  and  willing  to  take  on  the  terms  agreed  upon,  but  that 
defendant,  in  violation  of  his  contract,  refused  to  sell  his 
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interest  therein  free  and  clear  of  all  incumbrances  and  sub- 
ject to  immediate  possession  by  the  purchaser,  although 
the  interest  of  the  heirs  of  Preston  C.  Smith  had  been  ac- 
quired under  an  order  of  the  probate  court,  and  satisfactory 
arrangements  had  been  made  with  the  other  parties  inter- 
ested in  the  property,  so  that  the  sale  could  have  been 
completed,  had  defendant  complied  with  his  contract. 
The  answer  consists  of  a  specific  denial  of  all  the  allega- 
tions of  the  complaint  except  the  ownership  of  the  prop- 
erty. By  agreement  of  the  parties,  the  cause  was  tried  by 
the  court  without  the  intervention  of  a  jury.  The  court 
found  the  facts,  in  substance,  as  alleged,  and,  as  a  conclu- 
sion of  law,  that  the  plaintiff  was  entitled  to  recover  from 
the  defendant  the  sum  of  $1,200  and  his  costs  and  disburse- 
ments. From  the  judgment  entered  thereon  the  defendant 
appeals,  assigning  numerous  errors,  which  may  be  grouped 
as  follows :  (1)  The  admission  in  testimony  of  certain  con- 
versations and  contracts  between  the  plaintiff  and  other 
persons  not  in  the  presence  of  the  defendant;  (2)  permit- 
ting the  complaint  to  be  amended  on  the  trial  by  inserting 
the  name  of  Albert  T.  Smith  as  one  of  the  joint  owners  of 
a  part  of  the  personal  property  mentioned  therein ;  and 
(3)  the  cause  of  action  alleged  was  not  proved,  and  the 

findings  are  not  supported,  by  the  testimony. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Cotton^ 
Teal  &  Minor^  with  an  oral  argument  by  Mr.  Wirt  Minor. 

For  respondent  there  was  a  brief  over  the  name  of  Wil- 
liams, Wood  <Sc  Linthicum,  with  an  oral  argument  by  Mr. 
Chas.  E.  8.  Wood  and  Mr.  Stewart  B.  Linihicum. 

Mr.  Justice  Bean,  after  stating  the  facts  in  the  forego- 
ing terms,  delivered  the  opinion  of  the  court. 

There  was  evidence  tending  to  show  about  this  state  of 
facts :  In  February,  1902,  the  plaintiff,  who  is  a  real  estate 
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broker  in  Portland,  had  a  customer  in  the  Western  Lum- 
ber Company  for  some  water-front  property.  He  called  at 
.  the  office  of  the  defendant  to  ascertain  the  selling  price  of 
the  property  mentioned  in  the  complaint,  supposing  at 
that  time  that  he  was  the  owner  thereof.  After  some  ne- 
gotiations, defendant,  without  disclosing  the  fact  that  he 
was  not  the  sole  owner,  agreed  to  sell  the  entire  property, 
personal  and  real,  for  $6.^,000,  and  to  pay  plaintiff  a  com- 
mission of  two  and  one-half  per  cent  if  the  sale  was  ef- 
fected. The  plaintiff  advised  Mr.  Ayer,  the  president  of 
the  lumber  company,  of  the  price  at  which  the  property 
could  be  secured ;  and  he  agreed  to  take  it  for  his  company, 
if  it  could  be  conveyed  free  from  incumbrances,  and  with 
the  right  to  immediate  possession.  About  that  time,  how- 
ever, the  plaintiff  learned  that  the  defendant  did  not  own 
the  whole  of  the  property,  but  that  Walter  V.  Smith  and 
the  Security  Savings  &  Trust  Company  each  owned  or  had 
a  deed  for  an  undivided  one-fourth  of  a  certain  portion  of 
it.  He  thereupon  entered  into  negotiations  with  Smith 
and  the  trust  company,  which  resulted  in  an  agreement 
by  them  to  sell  their  interests  for  |8,500  each.  He  again 
called  upon  the  defendant,  and  told  him  that  the  interests 
of  the  other  owners  of  the  property  could  not  be  purchased 
for  less  than  $17,000,  and,  as  the  prospective  buyer  would 
not  pay  to  exceed  $65,000  for  the  entire  property,  the  sale 
must  fall  through,  unless  he  would  take  $18,000  for  his 
interest.  After  talking  the  matter  over  at  some  length,  the 
defendant  finally  agreed  to  take  $48,000  for  his  interest  in 
the  property,  to  pay  the  plaintiff  two  and  one-half  per  cent 
commission,  and  to  furnish  an  abstract;  it  being  under- 
stood at  the  time  that  the  prospective  purchaser  would 
not  take  the  property  unless  he  could  acquire  the  entire 
title.  The  plaintiff  asked  for  a  written  option  from  the  de- 
fendant, but  he  refused  to  give  it,  saying  his  word  was  as 
good  as  his  bond.    The  plaintiff  then  wrote  a  memoran- 
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duin  of  the  agreement  or  understanding  bad  at  the  time, 
and  read  it  over  to  the  defendant,  who  said  it  was  correct. 
This  memorandum  is  as  follows : 

"Portland,  Oregon,  14  February,  1902. 
I  will  sell  for  $48,000  (forty-eight  thousand  dollars)  my 
interest  to  the  mill  property  and  plant,  and  personal  prop- 
erty, and  land  marked  on  the  Lewis  &  Dryden  atlas  as  be- 
longing to  the  Multnomah  Box  Factory  and  Smith  Bros., 
about  12  acres  more  or  less,  including  water  front,  etc., 
and  pay  you  a  commission  of  two  and  one-half  per  cent 
for  effecting  sale,  and  I  will  furnish  abstract  of  title  and 
give  title  free  of  all  incumbrances." 

The  result  of  these  negotiations  was  reported  to  the  pros- 
pective buyer,  who  agreed  to  take  the  property,  and  the 
defendant  was  requested  by  the  plaintiff  to  furnish  the 
abstract  thereof,  which  he  did.  Upon  an  examination  of 
the  abstract,  it  was  learned  that,  although  the  trust  com- 
pany had  a  deed  for  an  undivided  one-fourth  interest  in 
a  part  of  the  property,  it  was  in  fact  a  mortgage,  and  the 
title  was  in  the  heirs  of  Preston  C.  Smith,  deceased,  and 
therefore  proceedings  would  have  to  be  taken  in  the  pro- 
bate court  to  acquire  such  interest  before  the  sale  could 
be  made.  These  facts  were  reported  to  Mr.  Ayer,  and  also 
to  Walter  V.  Smith  and  the  trust  company;  and  they  all 
agreed  to  wait  until  a  sale  of  the  interest  of  the  heirs  of 
Preston  C.  Smith  could  be  thus  effected,  or  until  it  could 
be  ascertained  whether  a  title  which  could  be  conveyed  to 
the  purchaser  could  be  secured  through  such  proceedings. 

About  the  1st  of  March  a  petition  for  an  order  of  sale 
was  filed  in  the  probate  court,  and  such  proceedings  were 
thereafter  had  that  on  April  24th  a  sale  was  effected  to  the 
trust  company,  and  it  was  confirmed  on  the  3d  of  June. 
Before  or  about  the  time  the  proceedings  were  instituted, 
the  defendant  was  informed  by  the  plaintiff  of  the  condi- 
tion of  the  title,  and  that  the  sale  could  not* be  concluded 
until  the  title  was  cleared  up  through  the  probata  court; 
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and,  while  there  is  no  evidence  that  he  expressly  agreed 
to  wait  until  that  time,  the  evidence  shows  that  he  made 
no  objection  to  the  delay,  and  did  not  withdraw  or  attempt 
to  withdraw  his  property  from  sale  by  the  plaintiff.    Pend- 
ing the  proceedings  in  the  probate  court  it  was  also  learned 
that  Susie  W.  Smith  and  Albert  T.  Smith  were  each  the 
owners  of  an  undivided  one-fourth  interest,  of  the  value 
of  $400  each,  in  certain  pipes  in  a  dryhouse  on  the  prop- 
erty ;  and,  as  defendant  refused  to  take  care  of  such  inter- 
est, it  was  arranged  that  the  trust  company  should  purchase 
the  interest  of  Susie  W.  Smith,  and  that  the  plaintiff  would 
take  up  the  interest  of  Albert  T.  Smith  out  of  his  commis- 
sion on  the  sale.    This  arrangement  was  entirely  satisfac- 
tory to  the  purchaser.    After  the  confirmation  of  the  sale 
of  the  interest  of  the  Preston  C.  Smith  heirs  by  the  county 
court,  and  after  arrangements  satisfactory  to  the  buyer  for 
the  conveyance  to  it  of  the  title  of  the  purchasers  and  of 
the  other  parties,  the  prospective  buyer,  through  its  attor- 
ney, notified  the  defendant  that  it  was  ready  and  willing 
to  take  the  property,  and  had  the  money  on  hand  with 
which  to  pay  for  the  same  ;  but  the  defendant  in  the  mean- 
time had  leased  his  interest  therein  for  two  years,  and 
could  and  would  not  comply  with  his  agreement,  and  con- 
vey the  property  free  from  incumbrances,  and  subject  to 
immediate  possession  by  the  purchaser. 

1.  The  evidence  of  the  conversations  and   agreement 
between  the  plaintiff  and  the  prospective  purchaser  and 
between  the  plaintiff  and  the  other  owners  of  the  property 
was  admitted  over  defendant's   objection  on  the  ground 
that  it  was  hearsay.    This  evidence  was  offered  and  ad- 
mitted, however,  not  as  binding  on  the  defendant,  but  to 
show  that  the  plaintiff  had  complied  with  his  contract, 
and  produced  a  purchaser  ready  and  willing  to  take  the 
property  upon  the  terms  proposed  by  the  defendant,  and 
for  this  purpose  it  was  competent:    Leonard  v.  Roberts^ 
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20  Colo.  88  (36  Pac.  880);  BrumfiM  v.  Potter  &  S.  Mfg.  Co. 
23  N.  Y.  Supp.  1025  (4  Misc.  Rep.  194). 

2.  After  the  evidence  for  the  plaintiff  was  all  in,  and  it 
appeared  that  Albert  T.  Smith  had  or  claimed  some  in- 
terest in  a  portion  of  the  personal  property  described  in 
the  complaint,  the  plaintiff  was  permitted  to  amend  his 
complaint  to  show  that  fact.  This  amendment  did  not 
change  the  cause  of  action  set  out  in  the  complaint,  and 
its  allowance  was  within  the  discretion  of  the  court :  B.  <fe  C. 
Comp.  §  102,  and  authorities  noted.  The  cause  of  action 
sued  on  was  the  alleged  breach  of  the  agreement  between 
the  defendant  and  the  plaintiff,  by  which  the  defendant 
agreed  to  pay  the  plaintiff  a  commission  of  two  and  one- 
half  per  cent  if  he  could  effect  the  sale  of  his  interest  in 
the  property  for  the  sum  of  $48,000.  The  title  to  the  prop- 
erty was  not  in  dispute,  nor  made  an  issue  by  the  pleadings. 

3.  It  is  insisted  that  there  was  an  entire  failure  of  proof 
of  the  contract  alleged  in  the  complaint,  and  in  support  of 
this  position  it  is  argued  that  the  memorandum  made  by 
the  plaintiff  on  February  14,  1902,  must  be  considered  as 
containing  all  the  terms  of  the  contract.  This  memoran- 
dum, as  we  understand  the  evidence,  was  not  intended  by 
either  of  the  parties  to  contain  the  terms  of  the  contract. 
The  defendant  expressly  refused  to  give  a  written  option 
on  the  property,  or  to  make  any  contract  in  writing  con- 
cerning the  same.  The  agreement  between  him  and  the 
plaintiff  rests  entirely  in  parol,  and  is  to  be  deduced  not 
only  from  what  took  place  the  14th  of  February,  but  from 
the  conversations  and  negotiations  between  the  parties 
previous  and  subsequent  to  that  date.  The  contract  was 
not  made  at  any  particular  time,  but  was  the  result  of  re- 
peated interviews  and  negotiations.  The  writing  made  by 
the  plaintiff  on  the  14th  of  February  was  intended  for  his 
own  convenience,  as  a  memorandum  of  what  then  occurred. 
It  does  not  contain  the  names  of  parties  to  a  contract,  and 
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is  in  no  sense  an  agreement.  At  that  time  both  parties 
supposed  that  the  trust  company  had  a  title  which  it  could 
convey,  and,  when  it  was  subsequently  ascertained  that 
this  was  a  mistake,  arrangements  were  made,  as  the  evi- 
dence tends  to  show,  to  meet  the  contingency,  and  they 
became  a  part  of  the  contract,  and  were  properly  pleaded 
as  such. 

4.  Again,  it  is  argued  that  after  ascertaining  the  condi- 
tion of  the  title,  and  the  necessity  of  instituting  proceed- 
ings in  the  probate  court  for  a  sale  of  the  interest  of  the 
heirs  of  Preston  C.  Smith,  the  plaintiff  entered  into  a  new 
agreement  with  the  prospective  buyer  and  with  some  of 
the  other  owners  of  the  property  concerning  the  sale  and 
purchase,  without  informing  the  defendant;  but,  if  so,  it 
was  immaterial  to  him.  His  contract  or  agreement  was  for 
the  sale  of  his  interest  for  a  certain  sum,  and  it  was  imma- 
terial what  arrangements  or  agreements  were  made  between 
the  plaintiff  and  the  purchaser  or  the  other  owners  of  the 
property.  If  the  plaintiff,  while  the  contract  between  him 
and  the  defendant  was  in  force,  produced  a  purchaser 
ready,  able,  and  willing  to  take  defendant's  interest  at  the 
price  agreed  upon,  he  thereby  earned  his  commission, 
whether  the  sale  was  consummated  or  not :  Kyle  v.  Rippey, 
20  Or.  447  (26  Pac.  308). 

5.  It  is  also  argued  that  there  never  was  any  employ- 
ment of  plaintiff  by  defendant  to  sell  his  property,  but,  if 
so,  it  was  terminated  by  mutual  consent,  or,  if  not  termi- 
nated, the  plaintiff  did  not  prove  the  performance.  These 
matters,  if  within  the  issues,  were  questions  of  fact;  and, 
as  there  was  some  evidence  to  sustain  the  findings  of  the 
trial  court,  such  findings  cannot  be  reviewed  by  us.  Where 
a  cause  is  tried  before  a  court  without  the  intervention  of 
a  jury,  the  findings  of  fact  stand  as  the  verdict  of  a  jury, 
and  cannot  be  disturbed  on  appeal,  unless  it  appears  that 
the  evidence  upon  which  they  were  made  was  not  sufficient. 


586  Jones  v.  Jones.  [44  Or. 

as  a  matter  of  law,  to  support  them :  Hicklin  v.  McCUar, 
18  Or.  126  (22  Pac.  1057);  Bariel  v.  Mathias,  19  Or.  482 
(24  Pac.  918);  FensUrmacher  v.  State^  19  Or.  504  (25  Pac. 
142);  AsUyria  Railroad  Co.  v.  Kern,  44  Or.  538  (76  Pac. 
14).    The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 


Decided  27  June,  1904. 

JONES   V.  JONSS. 

[77  Pac.  134] 

Divorce— Mutual  Fault. 

A  divorce  should  not.  be  granted  when  the  parties  have  mutually  contributed 
to  the  conditions  complained  of. 

From  Malheur :    Morton  D.  Clifford,  Judge. 

Suit  for  a  divorce  by  Hattie  Jones  against  William  Jones, 
originating  in  Baker  County.  Plaintiff  appeals  from  a  de- 
cree dismissing  her  complaint.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Will 
R.  KingyL,M,  Norwood,  and  R.  J.  Slater,  with  an  oral  argu- 
ment by  Mr.  King  and  Mr.  Slater. 

For  respondent  there  was  a  brief  over  the  n^nies  of  John 
L.Rand  and  William  Miller,  with  an  oral  argument  by  Mr. 
Rand. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  for  a  divorce  instituted  by  the  wife  on  the 
ground  of  cruel  treatment.  The  defendant  also  sought  a 
separation  on  the  same  ground,  and  the  cause,  being  at 
issue,  was  tried  by  the  court,  resulting  in  a  decree  dismiss- 
ing the  suit,  and  the  plaintiff  appeals. 

A  careful  examination  of  the  testimony,  consisting  of 
569  pages,  including  exhibits,  shows  that,  without  cause 
therefor,  the  plaintiff  was  very  jealous  of  her  husband ; 
that  the  defendant  is  irritable,  and  during  their  married 
life  the  parties  have  frequently  quarreled,  resulting  on 
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several  occasions  in  assaults  committed  on  each  other.  In 
these  encounters  they  have  been  quite  evenly  matched,  as 
is  illustrated  by  the  testimony  of  Mrs.  L.  Anderson,  who, 
in  answer  to  a  question  as  to  what  the  plaintiff  told  her 
about  whipping  her  husband,  replied :  "Well,  she  said  she 
thought  that,  if  it  came  right  down  to  a  rough  and  tumble 
fight,  she  could  lick  him."  No  good  purpose  can  be  sub- 
served by  quoting  further  from  or  commenting  on  the 
testimony,  which,  in  our  opinion,  conclusively  shows  that 
the  plaintiff  was  a  willing  and  active  participant  in  the 
quarrels  and  assaults  of  which  she  now  complains,  and, 
this  being  so,  she  is  not  entitled  to  a  divorce  (Beckley  v. 
Beckley,  23  Or.  226,  31  Pac.  470),  and  hence  the  decree  is 
affirmed.  Affirmed. 


Argued  5  July,  decided  1  August,  1901. 
B0BEBT80N  v.  LOW. 

[77  Pac.  744] 

Statk  Land  Boabd  — Power  to  Waive  Forfeiture.  )"44   687| 

1.  Under  the  general  power  to  make  rules  for  the  conduct  of  Us  business  and  '^^    ^ 
to  pass  upon  matters  coming  before  it  for  decision,  the  State  Land  Board  may 

make  and  enforce  any  reasonable  regulation  tending  to  promote  Justice  and  to 
simplify  Its  records,  as,  for  example,  to  waive  a  strict  forfeiture  Incurred  under 
a  statute,  and  allow  a  defaulted  payment  to  be  made,  even  against  a  subsequent 
applicant :  Miller  v.  Wattier^  44  Or.  S47,  explained. 

Position  of  State  Land  Board  in  State  Government. 

2.  The  State  Land  Board  is,  and  has  been  for  many  years,  a  branch  of  the  ex- 
ecutive department  of  the  state  government,  and  its  action  within  the  scope  of 
its  authority  is  not  subject  to  review  by  the  J  udiclary. 

From  Klamath :  Henry  L.  Benson,  Judge. 

Suit  by  John  P.  Robertson  against  S.  B.  Low.  On  No- 
vember 25,  1884,  the  board  of  commissioners  for  the  sale 
of  school  and  university  lands,  upon  due  application,  issued 
to  one  Joseph  Wilson  a  certificate  of  sale  for  160  acres  of 
school  land,  described  as  the  southeast  quarter  of  section 
24,  township  39  south,  range  9  east  of  the  Willamette  Me- 
ridian, in  consideration  of  the  sum  of  1^320,  of  which  $108 
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was  paid  in  cash ;  the  purchaser  giving  his  two  promis- 
sory notes  for  the  balance  in  equal  parts,  payable  one  and 
two  years  from  the  date  thereof,  respectively,  with  interest 
at  the  rate  of  10  per  cent  per  annum.  The  certificate  was 
conditioned  that,  in  case  any  interest  on  the  notes  should 
remain  unpaid  for  one  year  after  the  same  became  due, 
then  that  the  sale  and  the  certificate  should  become  void, 
and  all  payments  be  forfeited,  and  that  the  land  should  be 
deemed  to  be  vacant,  and  subject  to  sale  as  if  it  had  not 
before  been  sold.  The  defendant  subsequently  became  the 
owner  and  holder  of  this  certificate  through  mesne  assign- 
ments from  Wilson,  and  the  interest  was  paid  on  the  notes 
to  November  20,  1899.  On  July  21,  1902,  plaintiff  made 
application  to  the  board  to  purchase  the  land,  depositing 
at  the  same  time  with  the  clerk  thereof  one-fifth  of  the  pur- 
chase price,  or  $64,  as  required  by  law  ;  but  the  defendant, 
having  subsequently  made  payment  of  the  balance  due 
upon  the  aforementioned  notes,  both  principal  and  inter- 
est, was  on  August  1,  1902,  awarded  a  deed  upon  his  cer- 
tificate. These  facts  are  set  out  in  the  complaint,  and  it 
is  further  alleged  that,  by  reason  of  the  delinquency  in 
payment  of  the  interest  for  more  than  one  year  after  the 
same  became  due  and  payable,  the  former  payments  be- 
came forfeited,  the  certificate  was  henceforth  void,  and  the 
land  vacant  and  again  subject  to  sale  ;  that  plaintiff  duly 
tendered  to  defendant  the  full  purchase  price  of  the  land, 
namely,  $320  ;  and  that  the  defendant  now  holds  the  legal 
title  thereto  in  trust  for  plaintiff — and  prays  a  decree  ac- 
cordingly, and  that  defendant  be  required  to  convey  to 
plaintiff.  A  demurrer  to  the  complaint  was  sustained,  and 
a  decree  was  rendered  dismissing  it,  from  which  plaintiff 
appeals.  Affirmed. 

For  appellant  there  was  an  oral  argument  by  Mr.  John 
P.  Robertson,  in  pro.  per,,  and  by  Mr.  Webster  Holmes,  with  a 
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brief  over  the  names  of  W.  H.  &  Webster  Holmes  and  Hiram 
F,  Murdoch  to  this  effect : 

I.  The  contract  of  sale  issued  by  the  state  board  had, 
among  others,  these  provisions  printed  on  it,  and  the  board 
ought  now  to  be  bound  by  its  own  act: 

"Your  attention  is  especially  called  to  the  provisions  of 
section  13,  of  the  act  of  October  18,  1887,  which  is  as  fol- 
lows: 

*If  any  interest  should  remain  unpaid  on  any  note  or 
notes  given  for  part  purchase  price  of  lands,  for  one  year 
after  the  same  becomes  due,  the  sale  and  certificate  shall 
be  void,  all  payments  thereon  shall  be  forfeited,  and  the 
land  shall  be  deemed  vacant,  and  shall  be  subject  to  sale 
as  if  it  had  not  before  been  sold.' 

This  law  will  be  strictly  enforced,  and  if  you  permit  the 
interest  on  your  notes  mentioned  in  this  certificate  to  re- 
main unpaid  for  one  year  after  it  becomes  due,  this  sale 
and  certificate  will  be  cancelled  and  the  lands  again  offered 
for  sale.  It  is  not  the  duty  of  this  office  to  give  you  any 
notice  of  your  delinquency  in  this  matter,  but  it  is  your 
duty  to  keep  yourself  informed  of  the  condition  of  your 
notes  and  to  pay  the  interest  when  due." 

II.  The  state  board  has  only  those  powers  prescribed  by 
law  (Const.  Or.  Art.  VIII,  §  5),  and  the  regulations  pre- 
scribed under  this  authority  as  to  the  effect  of  not  paying 
the  interest  and  as  to  the  right  of  a  subsequent  applicant 
are  found  in  Hill's  Ann.  Laws,  §  3607,  and  B.  &  C.  Comp. 
§  3304. 

III.  Time  is  an  essential  element  in  the  contract  between 
Wilson  and  the  State :  3  Pomeroy,  Eq.  Juris.  (2  ed.)  §  1408; 
Pomeroy,  Contracts, (2  ed.)  §  395;  Waterman,  Spec.  Perf. 
§  465;  Fry,  Spec.  Perf.  §  722;  Snider  \,Lehnherr,b  Or.  385; 
Gleim  v.  Board  of  ComWs,  16  Or.  479,  482  (19  Pac.  16); 
Husbands  v.  Mosier,  26  Or.  55,  62  (37  Pac.  80);  Miller  v. 
Wattier,  44  Or.  347  (75  Pac.  209);  Kemp  v.  Humphrey,  13 
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111.  574:  Kimball  v.  Tooke,  70  111.  553;  Scott  v.  Field,  7  Ohio, 
91;  Benedict  v.  Lynch,  1  Johns.  Ch.  370  (7  Am.  Dec.  480); 
Wells  V.  Smith,  7  Paige,  Ch.  22  (31  Am.  Dec.  274);  Prince 
V.  Grijffin,  27  Iowa,  514;  Gray  v.  Tubba,  43  Cal.  359,  363; 
Boreland  v.  Lewis,  43  Cal.  572;  /S^in^on  v.  Dousaman,  61  U.  S. 
(20  How.)  466;  Slater  v.  Emerson,  60  U.  S.(19  How.)  238. 
When  time  is  of  the  essence  of  the  contract  all  rights 
thereunder  become  forfeited  at  the  exact  time  stipulated : 
Waterman  v.  Bank,  144  U.  S.  403;  Slater  v.  Emerson,  60  U.  S. 
(19  How.)  224;  Morgan  v.  Bergen,  3  Neb.  209,  214;  Drawn 
y.Ingels,3WB.shA24;  Smi^/i  v.J8rot(;n,10  Ill.(5Gilm.)  314; 
Prince  v.  Griffin,  27  Iowa,  514;  Wells  y.  Smith,  7  Paige,  22 
(31  Am.  Dec.  274);  Husbands  v.  Mosier,  26  Or.  55  (37  Pac. 
80);  Miller  y.Wattier,U  Or.  347  (75  Pac.  209). 

IV.  Under  Const.  Or.  Art.  I,  §  22,  providing  that  the 
operation  of  the  laws  shall  not  be  suspended  except  by  au- 
thority of  the  legislative  assembly,  the  state  land  board  has 
no  authority  to  waive  the  forfeiture  created  by  law;  and, 
further,  the  powers  of  officers  are  strictly  construed  :  Ban- 
croft V.  Thayer,  5  Fed.  Cas.  No.  835;  Childs  v.  Adams,  5  Fed. 
Cas.  No.  2,673;  Cunningham  y.  Ashley,  55  U.  S.  (14  How.) 
388;  Whiteside  v.  United  States,  93  U.  S.  257;  Woodward  v. 
Campbell  Co.  ComWs,  39  Ark.  580;  State  v.  Lake  Sliore  & 
M,  S.  R.  Co.  2  Ohio,  300;  Mayor  v.  Eschbach,  18  Md.  276; 
Mayor  v.  Reynolds,  20  Md.  1  (83  Am.  Dec.  535);  People  v. 
Phamix  Bank,  24  Wend.  429  (35  Am.  Dec.  633). 

V.  An  applicant  for  school  land  under  the  statute  has 
a  contract  with  the  State  to  that  effect  from  the  time  of 
filing  his  application,  conditioned  upon  his  complying 
with  the  law  :  McConnaughey  v.  Wiley^  23  Fed.  452;  Pen- 
noyer  v.  McConnaughey,  140  U.  S.  19;  Wirth  v.  Bronson,  98 
U.  S.  118;  Lytic  v.  State,  50  U.  S.  (9  How.)  332;  Vosemite 
Valley  Case,  56  U.  S.  (15  How.)  77;  Sampson  v.  Smiley,  80 
U.  S.  (13  Wall.)  91;  Shipley  v.  Cowan,  91  U.  S.  330;  Bison 
V.  Curry,  35  Iowa,  72,  79;  Ives  v.  Ely,  57  Mich.  573. 
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VI.  When  the  state  land  board  has  deeded  land  to  the 
wrong  person,  equity  at  the  suit  of  the  person  entitled  to 
the  land  will  decree  the  board's  grantee  to  be  trustee  hold- 
ing the  land  for  the  person  entitled  thereto;  and  compel 
the  state  land  board's  grantee  to  convey  the  land  to  the 
person  entitled  thereto:  Husbands  v.  Hosier,  26  Or. 55(37 
Pac.  80);  Robertson  v.  State  Land  Board,  42  Or.  183  (70  Pac. 
614);  Miller  v.  Watticr,  44  Or.  347  (75  Pac.  209);  Silver  v. 
Ladd.li  U.S.  (7  Wall.)  219,228;  Header  y, Norton,  78  U.S. 
(11  Wall.)  442,457;  Johnson  v.  Towsley, 80  U.S. (13  Wall.) 
85;  Shipley  v.  Cowan,  91  U.  S.  331;  Felix  v.  Patrick,  145 
U.  S.  327;  Bernier  v.  Bernier,  147  U.  S.  247;  Turner  v.  Saw- 
yer, 150  U.  S.  586;  Bison  v.  Curry,  35  Iowa,  78;  Hoody  v. 
Arthur,  16  Kan.  428. 

The  decision  of  the  state  land  board  is  conclusive  only 
as  to  the  legal  title ;  a  court  of  equity  will  look  into  the 
proceedings  before  the  board,  where  property  rights  are 
involved:  Cunningham  v.  Ashley,  55  U.  S.  (14  How.)  387; 
Hinnesota  v.  Ba^helder,G8  U.  S.  (1  Wall.)  109,115;  Johnson 
v.  Towsley,  80  U.  S.  (1  Wall.)  85. 

For  respondent  there  was  an  oral  argument  by  Hr,  J.  C. 
Rutenic,  with  a  brief  to  this  effect: 

The  appellant  states  that  a  deed  for  this  land  has  been 
made  by  the  State  to  respondent,  thereby  admitting  that 
the  state  land  board  has  passed  on  the  question  of  for- 
feiture, and  it  is  respectfully  insisted  that  such  action  is 
final,  that  board  being  a  coordinate  department  of  the  state 
government :  Robertson  v.  State  Land  Board,  42  Or.  183, 188 
(70  Pac.  614);  Catholic  Bishop  v.  Gibbon,  148  U.  S.  166;  St. 
Louis  S.  &  JR.  Co.w.  Kemp,  104  U.  S.  651;  Heath  v.  Wallace, 
138  U.  S.  573;  Barden  w.  Northern  Pac.  R.  Co.  154  U.  S.  at 
p.  327;  Burfenning  v.  Railway  Co.  163  U.  S.  321;  Johnson  v. 
Drew,  171  U.  S.  93;  Gardner  v.  Bonesteel,  180  U.  S.  362;  De 
Cambra  v.  Rogers,  189  U.  S.  121. 
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Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

1.  By  Section  3607,  HilPs  Ann.  Laws  1892,  in  force  when 
Wilson's  certificate  was  issued,  it  was  provided  that,  "if  any 
interest  should  remain  unpaid  on  any  note  or  notes  given 
for  part  of  the  purchase  price  of  lands  for  one  year  after  the 
same  becomes  due,  the  sale  and  certificate  shall  be  void,  and 
all  payments  thereon  shall  be  forfeited,  and  the  land  shall 
be  deemed  vacant,  and  shall  be  subject  to  sale  as  if  it  had 
not  before  been  sold."  This  has  been  superseded  by  Sec- 
tion 3307,  B.  &.  C.  Comp.,  which  provides  that,  if  any  in- 
stallment of  the  purchase  price  or  interest  shall  remain 
unpaid  for  one  year  after  the  same  becomes  due,  the  cer- 
tificates shall  be  void,  etc.;  running  otherwise  the  same  as 
the  section  amended.  The  board  was  empowered  by  Sec- 
tion 3608,  Hill's  Ann.  Laws  1892,  and  is  still  empowered, 
under  the  provisions  of  Section  3299,  B.  &  C.  Comp.,  to 
make  rules  for  the  transaction  of  business  within  the  scope 
of  the  act  of  which  the  foregoing  sections  were  and  are  a 
part,  to  pass  upon  all  matters  properly  coming  before  it 
for  consideration,  to  hear  and  decide  all  questions  about 
priority  of  settlement  and  other  disputes  between  appli- 
cants ;  and  all  their  acts  and  decisions  as  to  the  legal  title 
are  to  be  final,  as  to  the  right  of  a  deed  from  the  State.  This 
court  has  virtually  decided  in  Robertson  v.  State  Land  Boards 
42  Or.  183  (70  Pac.  614),  and  quite  properly,  we  think,  after 
a  reexamination  of  the  matter,  that  the  authority  thus  con- 
ferred upon  the  board  was  ample  to  empower  it  to  make  a 
rule  that  persons  delinquent  in  the  payment  of  their  pur- 
chase price  and  interest  should  be  notified,  and  given  30 
days  in  which  to  bring  up  such  payments  before  cancella- 
tion of  their  certificates  would  be  made,  and  that  appli- 
cations of  others  for  the  purchase  of  the  land  involved 
meanwhile  would  not  be  considered.    Such  a  rule  is  mani- 
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festly  reasonable  and  just,  and  well  calculated  to  promote 
a  systematic  regulation,  adjustment,  and  disposition  of  the 
business  intrusted  to  the  board. 

It  is  very  true  that  the  legislature  has  made  time  of  the 
essence  of  the  contract,  and,  further  than  this,  the  board, 
by  the  very  terms  of  the  certificate  issued  to  Wilson,  which 
eventually  came  into  the  hands  of  the  defendant,  made 
time  of  the  essence  thereof  also,  by  express  stipulation, 
following  the  mandate  of  the  law.  But  the  same  law  has 
empowered  it  to  make  rules  for  the  government  and  ad- 
justment of  its  business,  comprising  among  other  matters 
the  sale  of  school  land,  and  to  hear  and  decide  all  questions 
as  to  the  priority  and  other  disputes  between  applicants, 
involving  as  well  the  authority  to  determine  as  to  who  is 
entitled  to  the  legal  title,  and  consequently  the  deed  from 
the  State ;  and  these  statutes  must  be  read  in  pari  materia. 
It  is  also  true,  as  a  legal  proposition,  that  a  technical  for- 
feiture was  incurred  under  the  provisions  of  the  law,  and 
the  certificate  of  sale  by  the  nonpayment  of  interest  for 
more  than  one  year,  and  is  now  incurred  under  the  present 
statute  for  the  nonpayment  of  either  principal  or  interest 
for  more  than  one  year  after  the  same  becomes  due  and 
paj'able,  and  takes  place  ipso  facto  upon  the  happening  of 
the  event,  and  that  no  judicial  declaration  thereof  is  neces- 
sary to  determine  the  fact.  It  was  and  is  a  legislative  dec- 
laration, and  takes  effect  upon  the  happening  of  the  event; 
and  the  land  is  to  be  deemed  vacant  and  subject  to  sale,  as 
if  it  had  not  before  been  sold :  Miller  v.  Wattier,  44  Or.  347 
(75  Pac.  209).  In  further  support  of  the  principle,  see 
State  V.  Emmert,  19  Kan.  546;  Ewing  v.  Baldwin^  24  Kan. 
82;  Baker  v.  Newland,  25  Kan.  25;  Reynolds  v.  Reynolds^ 
30  Kan.  91  (1  Pac.  388);  Conklin  v.  Hawthorn,  29  Wis.  476. 

We  said  in  the  Miller  Case  that  "it  [the  forfeiture]  took 
place  ipso  facto  upon  the  nonobservance  of  the  conditions 

44  Or. 38 
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of  the  sale,  and  -the  purchaser  at  once  lost  all  right  or  in- 
terest therein. '*  We  should  have  added,  to  be  more  exact, 
**that  he  was  entitled  to  enforce."  But,  notwithstanding 
such  legislative  declaration,  the  State  can  undoubtedly,  as 
against  all  persons  not  having  acquired  a  vested  right  or 
interest,  waive  or  relieve  against  the  forfeiture,  which  is 
just  what  it  did  do  by  legislative  act  in  the  Miller  Case. 
It  stands  in  a  like  relation  as  an  individual  contracting 
with  another,  where  time  is  made  of  the  essence  of  the  con- 
tract, and  a  forfeiture  has  been  incurred.  The  party  en- 
titled to  the  benefits  of  such  conditions,  and  to  insist  upon 
the  forfeiture  as  an  absolute  termination  of  contractual  re- 
lations, may  nevertheless  waive  it  by  accepting  the  overdue 
payment  or  payments,  or  extending  the  time  in  which  to 
meet  them ;  thus  restoring  the  party  in  default  to  his  former 
relationship,  entitling  him  still  to  the  rights  thereby  bar- 
gained and  stipulated  for.  The  board  is  the  State's  in- 
strumentality for  the  sale  and  disposition  of  school  lands. 
Although  constituted  a  part  of  the  administrative  depart- 
ment of  the  government  under  the  constitution,  it  is 
nevertheless  governed  and  controlled  in  the  exercise  of 
its  functions  by  the  legislature  and  the  laws  emanating 
therefrom ;  and  the  cardinal  and  pivotal  controversy  here 
is  whether  it  is  so  authorized  and  empowered  to  waive  or 
forego  in  any  event,  and,  if  so,  under  what  conditions,  a 
technical  forfeiture  on  the  part  of  the  purchaser,  so  as  to 
entitle  or  permit  him  to  complete  the  purchase  notwith- 
standing his  default.  We  are  clearly  of  the  opinion  that 
the  power  accorded  to  make  rules  for  the  transaction  of  its 
business,  and  to  hear  and  determine  disputes  between  ap- 
plicants touching  priority  of  settlement,  and  to  decide  be- 
tween them  finally  as  to  the  legal  title,  and  as  to  who  is 
entitled  to  a  deed  from  the  State,  carries  with  it,  by  fair 
and  reasonable  intendment,  such  requisite  authority.  The 
power  is  manifestly  of  considerable  proportions,  and  de- 
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signed  to  cover  a  multitude  of  details,  as  well  as  to  afford 
adequate  administrative  discretion  for  the  regular,  orderly, 
and  equitable  adjustment  of  its  business  with  purchasers. 
It  is  not  fair  to  suppose  that  a  purchaser  has  suffered  both 
legislative  and  contractual  default  but  for  a  day,  and  for  a 
very  small  sum,  under  such  circumstances  that  it  would 
be  atrociously  inequitable  to  insist  upon  the  forfeiture. 
Would  any  one  say  in  such  a  case  that  the  party  must  lose 
his  land,  notwithstanding  the  board  has  permitted  him  to 
make  payment,  and  has  executed  to  him  a  deed  therefor, 
when  no  adverse  rights  have  intervened?  Doubtless  many 
state  deeds  have  been  executed  under  similar  or  even  much 
less  excusable  circumstances,  and  it  would  probably  un- 
settle many  titles  if  the  board  was  absolutely  without  au- 
thority to  act  in  any  case  to  reinstate  the  purchaser  where 
a  forfeiture  has  thus  been  incurred.  It  is  highly  appro- 
priate, therefore,  that  the  board  should  take  some  definite 
step  to  indicate  finally  the  State's  determination  not  to  rec- 
ognize contractual  relations  further,  and  thereby  to  cancel 
its  obligations  to  sell.  This  the  law  says,  by  the  plainest 
intendment,  it  may  do  by  rule ;  and  the  rule  becomes  a 
law  unto  all  applicants,  just  as  binding  as  a  legislative 
edict,  and  no  one  can  gain  a  vested  right  in  the  face  of  it. 
It  is  not  left  in  the  province  of  the  board  to  act  arbitrarily 
in  such  matters,  and  to  deny  one  applicant  and  prefer 
another  as  its  peculiar  predilections  may  suggest;  but  it 
must  act  under  the  law,  and  by  reasonable  rule  made  for 
the  transaction  and  regular  adjustment  of  its  business  in 
dealing  with  the  purchaser.  When  it  has  done  this,  no 
one  can  complain,  as  all  are  fully  advised  beforehand  of 
their  absolute  rights  and  remedies  in  the  premises,  and 
are  required  to  act  accordingly.  Such  seems  to  have  been 
the  equitable  policy  of  the  board,  and  we  are  not  disposed 
to  disturb  its  just  interpretation  of  the  law,  and  its  conse- 
quent action  in  that  regard. 
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2.  In  a  case  of  similar  import  to  this  (Baker  v.  Newland, 
25  Kan.  25),  Mr.  Justice  Brewer,  now  of  the  Supreme 
Court  of  the  United  States,  makes  use  of  the  following  sig- 
nificant language :  "  It  is  generally  true  that  one  in  whose 
favor  a  forfeiture  exists  may  waive  it.  The  State  was  the 
party  entitled  to  the  benefit  of  this  forfeiture.  No  one  else 
could  claim  its  benefits.  If,  notwithstanding,  it  receives 
full  payment  of  the  purchase  price  and  gives  a  patent,  it 
does  not  lie  in  the  power  of  any  individual  to  question  that 
title.  Doubtless  many  instances  will  be  found  in  the  his- 
tory of  this  State  in  which  purchasers  of  school  lands  have 
failed  to  make  their  payments  on  the  very  day.  Technic- 
ally and  strictly,  such  failure  worked  a  forfeiture.  But  if, 
notwithstanding,  thereafter  such  purchasers  completed 
their  payments  and  received  patents,  we  suppose  that  their 
title  is  safe — certainly  as  against  any  one  but  the  State, 
and  probably  as  against  it.  It  may  be  said  that  no  officer 
is  in  terms  authorized  to  waive  such  a  forfeiture,  or  to  re- 
linquish any  legal  claims  of  the  State.  No  officer  can  act 
outside  the  law,  and  bind  the  State.  Doubtless  this  is  true. 
But  where  the  just  and  equitable  claims  of  the  State  are 
fully  satisfied,  the  acts  of  its  officers  in  waiving  mere  tech- 
nical and  arbitrary  forfeitures,  and  which  are  never  chal- 
lenged by  the  State  itself,  will  be  upheld  as  against  the 
complaints  of  any  third  party."  But  we  have  no  need  to 
go  so  far  in  the  present  case,  as  the  board  possesses  much 
more  ample  authority  in  the  premises  than  any  officer 
would  seem  to  possess  under  the  laws  of  Kansas.  Now,  it 
appears  from  the  complaint  that  the  board,  within  a  few 
days  after  the  plaintiff  made  his  application  to  purchase, 
executed  to  defendant  a  deed,  in  pursuance  of  his  certifi- 
cate, to  the  land  in  dispute,  thus  deciding  and  determining 
the  matter  before  it  between  the  claimants  as  to  who  was 
entitled  to  the  legal  title;  and  we  must  assume,  without  a 
showing  to  the  contrary ,  that  it  acted  in  pursuance  of  law 
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and  its  rules  regularly  adopted,  and  must  therefore  bold 
that  its  adjustment  of  the  matter  is  a  finality  between  the 
parties :  Robertson  v.  State  Land  Board,  42  Or.  183  (70  Pac. 
614).  There  is  no  allegation  in  the  complaint,  nor  any  fact 
relied  on,  tending  in  any  manner  to  show  that  the  board 
acted  fraudulently  or  arbitrarily  in  the  premises ;  the  sole 
reliance  of  the  plaintiff  for  relief  being  that  it  exceeded  its 
lawful  authority  in  executing  the  deed  to  defendant,  and 
thus  denying  plaintiff's  application.  On  this  contention, 
he  has  not  stated  a  cause  of  action,  and  the  demurrer  was 
properly  sustained. 

The  judgment  of  the  trial  court  will  therefore  be  affirmed, 
and  it  is  so  ordered.  Affirmed. 


Decided  16  May,  rehearing  denied  5  July,  1904. 

GOBMAN  i\  McGOWAN. 

[76  Pac.  769.] 

Findings  by  Court— Conclusiveness  on  Appeal.* 

1.  Findings  of  liact  by  the  trial  court  in  a  law  action  are  to  be  considered  on 
appeal  as  the  verdict  of  a  Jury,  and  will  not  be  disturbed  unless  It  appears  that  the 
evidence  on  which  they  were  made  was  luBufflcient  as  a  matter  of  law  to  sustain 
them. 

Sufficiency  of  Evidence. 

2.  The  evidence,  while  conflicting,  tends  to  support  the  contention  of  plaintiff. 

Account  Stated —  Failure  to  Object. 

S.  By  not  objecting  to  an  account  within  a  reasonable  time  after  its  presenta- 
tion, the  debtor  may  be  said  to  concede  its  correctnesM,  and  It  then  becomes  an 
account  stated.    In  this  case  the  account  was  held  for  more  than  a  month. 

From  Multnomah :  Melvin  C.  George,  Judge. 

*Note.— In  a  law  action  tried  before  the  Judge  without  a  Jury  the  findings  of 
fact  by  the  Judge  will  be  considered  conclusive  on  appeiU  If  there  Is  any  compe. 
tent  evidence  to  sustain  them  :  Hallock  v.  Portland^  8  Or.  29 ;  WiUU%ma  v.  Gallick^ 
11  Or.  887  (8  Pac.  469);  Hicklin  v.  McClear,  18  Or.  i2K  (22  Pac.  1067);  Kyle  v.  Rippy, 
19  Or.  18«  (25  Pac.  141);  BarM  v.  Mathias,  19  Or.  482  (24  Pac.  918);  In  re  Fenster- 
macher  v.  Stale,  19  Or.  501  (25  Puc.  142);  Liebe  v.  Nicolai,?fi  Or.  3«1  (48  Pac.  172); 
Huteh(.ro/t  v.  Herren,  83  Or.  1  (52  Pac.  «92);  8tilem  Traction  Co.  v.  Anaon,  41  Or.  6«2 
(flB  Pac.  tf75);  Fvrgwton  v.  Jieiger,  ^i  Or.  oOi'i  (73  Pac.  1040);  Astoria  R.  Co.  v.  Kem^ 
41  Or.  538  (7«  Pac.  14);  Good  v.  Smith,  44  Or.  578  (76  Pac.  354);  Oorrnan  v.  McUwvan, 
44  Or.  697  (78  Pac.  7«9).— Reporter. 
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This  is  an  action  by  the  Sara  J.  Gorman  Company,  a 
private  corporation,  against  P.  J.  McGowan  &  Sons,  also  a 
private  corporation,  upon  a  stated  account.  The  complaint 
states  in  brief  that  in  the  years  1900  and  1901  the  plaintiff 
sold  large  quantities  of  packed  salmon  for  defendant,  upon 
an  agreed  commission  of  five  per  cent  of  the  amount  of 
sales;  that  on  or  about  January  5,  1901,  plaintiff  and  de- 
fendant accounted  together  concerning  said  sales  and  the 
commissions  earned,  and  that  there  was  found  due  from 
defendant  to  plaintiff  the  sum  of  $913.20,  which  defend- 
ant agreed  to  pay;  that  defendant  subsequently  became 
entitled  to  such  credit  that  on  June  7, 1901,  there  remained 
due  plaintiff  on  account  of  said  commissions  $812.74;  that 
between  the  7th  and  12th  days  of  June  plaintiff  and  de- 
fendant accounted  with  reference  to  said  matters,  and  that 
there  was  found  due  from  defendant  to  plaintiff,  by  reason 
of  the  commissions  aforesaid,  the  sum  of  $812.74,  which 
defendant  assented  to  and  agreed  to  pay  to  plaintiff.  The 
answer  consists  of  specific  denials  of  these  allegations.  A 
jury  being  waived,  trial  was  had  before  the  court,  which 
made  findings  of  fact  supporting  the  allegations  of  the 
complaint,  and,  the  conclusions  of  law  and  judgment  being 
also  favorable  to  plaintiff,  the  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Whitney  L.  Boise  and  John  T,  McKee. 

For  respondent  there  was  a  brief  over  the  name  of  Snotv 
&  McCamant,  with  an  oral  argument  by  Mr.  Wallace  Me- 
Camant. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

1.  It  is  settled  law  in  this  court  that  findings  of  fact  by 
the  trial  court  stand  as  the  verdict  of  a  jury,  and  will  not 
be  disturbed  on  appeal  where  there  is  competent  evidence 
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reasonably  tending  to  their  support,  or,  in  other  words,  un- 
less it  appears  that  the  evidence  upon  which  they  were 
made  was  insufficient  as  a  matter  of  law  to  sustain  them : 
Astoria  Railroad  Co.  v.  Kern,  44  Or.  538  (76  Pac.  14),  and 
Good  V.  Smith,  44  Or.  578  (76  Pac.  354),  recently  decided. 
2.  Counsel  for  defendant  insist,  however,  that  there  was 
no  evidence  before  the  court  upon  which  to  base  a  deduc- 
tion that  the  relation  of  debtor  and  creditor  existed  be- 
tween plaintiff  and  defendant;  or,  to  put  the  question  in 
another  form,  it  is  urged  that  the  undisputed  evidence 
shows  that  the  plaintiff  never  sold  any  part  of  defendant's 
salmon  pack,  and  therefore  that  there  were  no  dealings 
between  plaintiff  and  defendant,  as  alleged,  about  which  an 
accounting  could  be  had.  It  is  further  insisted  that,  if  such 
a  relation  did  in  fact  exist,  the  evidence  was  not  legally 
sufficient  upon  which  to  base  the  finding  of  an  account- 
ing had  between  the  parties.  The  plaintiff  and  defendant 
are  both  corporations,  the  former  of  the  State  of  Illinois, 
engaged  in  the  brokerage  business,  and  the  latter  of  the 
State  of  Washington,  engaged  in  packing  salmon  for  the 
market.  Sam  J.  Gorman  was  the  president  and  general 
manager  of  the  plaintiff  corporation,  and  H.  S.  McGowan 
the  president  and  manager  of  the  defendant.  P.  J.  Mc- 
Gowan was  a  stockholder  in  the  defendant  corporation  and 
a  member  of  its  board  of  trustees,  but  was  not  otherwise 
an  officer.  He  was,  however,  the  owner  individually  and 
the  manager  of  the  North  River  Packing  Company,  a  con- 
cern also  engaged  in  the  business  of  packing  salmon  for 
the  market.  Much  of  the  correspondence  touching  the 
business  of  the  North  River  Packing  Company  was  carried 
on  in  the  office  of  the  defendant,  and  over  the  defendant's 
signature.  This  was  done,  as  testified  to  by  one  of  the 
witnesses,  because  the  latter  company  had  an  office  force 
and  stenographers,  and  P.  J.  McGowan  had  no  such  em- 
ployes, and  could  not  write  letters, being  over  eighty  years 
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of  age.  There  is  no  dispute  that  the  plaintiff  sold  sahnon 
and  earned  the  amount  of  the  commission  stated  in  the 
complaint,  but  the  controverted  question  is,  did  it  act  for 
the  defendant  company  in  selling  the  same? 

The  defendant,  contrary  to  the  theory  of  the  plaintiff, 
insists  that  the  salmon  was  sold  for  and  on  account  of  the 
North  River  Packing  Company,  and  in  no  way  upon  its 
own  authority  or  account.  In  support  of  plaintiff's  posi- 
tion Sam  J.  Gorman  testified  that  the  plaintiff  did  busi- 
ness for  the  defendant,  among  others,  in  the  sale  of  salmon 
on  commission,  during  the  years  1899, 1900,  and  1901,  and 
that  the  contract  for  the  sale  of  defendant's  salmon  was 
made  by  plaintiff,  the  witness  acting  for  it,  with  P.  J.  Mc- 
Gowan personally,  on  behalf  of  defendant,  in  the  office  of 
the  plaintiff  at  Portland,  Oregon,  about  the  first  day  of 
September,  1900,  the  contract  being  that  defendant  was 
to  pay  to  plaintiff  five  per  cent  commission  on  f.  o.  b. 
cannery  selling  prices  on  all  salmon  sold  by  plaintiff 
and  shipped  by  defendant.  Jessie  E.  Mansfield,  account- 
ant and  correspondent  in  the  employ  of  plaintiff  at  Port- 
land, testified  that  during  the  years  named  plaintiff  sold 
large  lots  of  salmon  for  the  defendant ;  and,  as  certified 
by  the  bill  of  exceptions,  there  was  evidence  tending  to 
show  that,  immediately  after  entering  into  the  contract 
stated  to  have  been  made  at  a  conversation  had  by  P.  J. 
McGowan  with  Gorman,  defendant  was  advised  of  the 
same,  made  no  objection  thereto,  and  did  not  call  in  ques- 
tion McGowan's  authority  to  contract  for  it  until  defend- 
ant's amended  answer  was  filed  in  this  cause ;  and,  further, 
that  the  defendant  corporation  was  controlled  and  man- 
aged by  P.  J.  McGowan  and  members  of  his  family.  From 
the  correspondence  between  the  parties  we  extract  the  fol- 
lowing :  On  December  29,  1900,  plaintiff  wrote  defendant : 

"Enclosed  we  hand  you  statement  of  your  account  to 
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date,  showing  amount  due  us  of  $927.78,  which  we  trust 
you  will  find  it  convenient  to  remit  at  an  early  date." 

The  defendant  replied  on  the  31st: 

**  We  beg  to  advise  we  will  close  this  matter  up  as  soon 
as  H.  S.  McGowan  is  able  to  give  it  his  attention." 

On  January  5,  1901,  plaintiff  wrote: 

"  We  are  in  receipt  of  our  statement  of  your  account 
which  you  return  for  correction  with  notation  on  same 
that  we  have  overlooked  deducting  the  li%  cash  discount. 
We  thank  you  for  calling  our  attention  to  this  matter  and 
beg  to  enclose  herewith  corrected  statement  which  w^e 
trust  will  be  found  in  order,  and  would  be  pleased  to  re- 
ceive remittance  for  amount  of  same,  $913.20,  at  your 
earliest  convenience." 

And  again  on  January  8th  plaintiff  wrote : 

"Would  you  kindly  send  us  by  return  mail  list  of  all 
drafts  paid  for  salmon  sold  through  us,  and  oblige." 

Defendant  replied  on  the  9th : 

"  We  will  take  your  request  up  in  a  few  days  and  advise 
you." 

On  June  7th  plaintiff  wrote : 

"Herewith  please  find  our  bill  for  commissions  on  sales 
of  salmon,  showing  net  amount  due  us  of  $812.74.  As  all 
of  these  shipments  have  been  paid  for,  with  the  excep- 
tion of  the  last  one  to  Indianapolis,  we  would  ask  you  to 
kindly  send  us  check  by  return  of  mail  for  the  amount 
due  us,  and  greatly  oblige." 

And  again,  on  July  8th  plaintiff  wrote: 

"As  all  drafts  against  our  sales  of  your  salmon  have 
now  been  paid,  we  have  taken  the  liberty  of  drawing  upon 
you  to-day  for  amount  of  our  statement  rendered,  $812.74, 
which  we  trust  will  be  duly  honored  upon  presentation." 

In  this  connection  it  may  be  stated  that  the  bill  inclosed 
with  the  letter  of  June  7th  contained  an  itemized  state- 
ment of  plaintiff's  account  against  defendant,  showing  the 
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balance  as  stated  in  that  and  the  letter  of  July  8th.    On 
July  12th  the  defendant  replied  : 

**Your  letter  of  the  8th  inst.  is  received  advising  of 
draft  made  on  us  for  $812.74.  We  find,  however,  charges 
against  your  account,  as  per  bills  herewith  account  of  loss 
on  Los  Angeles  car  reshipped  to  Indianapolis,  $495.14, 
and  account  of  Washington  Canning  Co.,  $843.15,  which 
is  sold  to  us  in  settlement  with  them.  Deducting  amount 
of  your  statement,  this  will  leave  $525.55  to  our  credit  in 
account,  which  amount  we  will  be  glad  to  have  settlement 
for." 

There  is  a  great  deal  of  other  correspondence  in  the 
record  between  these  parties,  and  between  plaintiff  and 
the  North  River  Packing  Company,  some  tending  to  the 
establishment  of  plaintiff's  case  as  alleged,  while  much  of 
it  goes  to  sustain  defendant's  contention  that  the  transac- 
tions upon  which  plaintiff's  claim  is  founded  were  had 
with  the  North  River  Packing  Company,  or  P.  J.  Mc- 
Gowan individually.  There  can  no  longer  be  any  doubt, 
however,  that  there  was  pertinent  evidence  upon  which 
to  base  the  findings  of  fact  of  the  trial  court  as  to  the  ex- 
istence of  the  relation  of  debtor  and  creditor  between  the 
parties  to  the  present  action,  and  they  must  be  sustained 
here.  That  there  was  a  conflict  in  the  evidence  but  serves 
to  demonstrate  that  it  is  not  within  our  province  to  dis- 
turb the  findings  of  the  trial  court. 

3.  As  to  the  next  contention,  that  the  evidence  shows 
that  there  was  no  statement  of  account  had  between  the 
parties,  we  are  of  the  opinion  that  there  was  sufficient  legal 
evidence  upon  which  to  base  the  finding  made  as  to  that 
feature  of  the  controversy  also.  That  a  statement  of  ac- 
count was  rendered  by  plaintiff  to  defendant,  showing  a 
balance  due  from  defendant  to  plaintiff  of  $812.74,  there 
can  be  no  cavil.  Defendant's  letter  of  July  12th  admits  by 
all  reasonable  intendment  the  correctness  of  the  statement, 
but  claims  an  offset  thereto,  consisting  of  two  items,  which 
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show  the  plaintiff  indebted  to  the  defendant.  In  the  mean- 
time, however,  the  defendant  had  kept  the  account  ren- 
dered for  a  full  month  without  apparent  objection  thereto, 
nor  was  any  such  objection  made  or  offset  claimed  until 
the  plaintiff  saw  fit  to  draw  for  the  amount  claimed.  Un- 
der these  conditions,  the  trial  court  could  very  well  find 
that  there  was  an  accounting  had. 

The  judgment  of  the  trial  court  will  therefore  be  atSrmed, 
and  it  is  so  ordered.  Affirmed. 


Argued  12  July,  decided  15  August,  1901. 

JOHNSON  V,  WASHINGTON  LOAN  ASSOC. 

[77  Pac.  872.] 

Building  and  Loan  Companies— Estoppel  by  Delay. 

The  relation  between  a  building  and  loan  association  and  a  borrowing  mem- 
ber being  one  of  lender  and  borrower  only,  the  latter  is  not  estopped  by  delay  from 
demanding  a  proper  application  of  bis  payments.  A  claim  of  estoppel  because  had 
the  assocln  tion  known  sooner  that  such  a  claim  would  be  made  it  would  not  havei 
settled  i^ith  other  members  as  it  did,  is  not  good,  for  the  association  is  not  an 
Innocent  party  who  has  been  injured  by  the  conduct  of  the  borrr>wer,  but  is  the 
originator  of  an  unlawful  scheme  by  which  the  borrower  has  been  injured. 

From  Marion :  Reuben  P.  Boise,  Judge. 

Suit  by  H.  A.  Johnson  and  others  against  the  Washing- 
ton National  Building,  Loan  and  Investment  Association 
to  procure  the  cancellation  of  a  mortgage.  Defendant  ap- 
peals. The  case  was  submitted  on  briefs,  under  the  proviso 
of  Rule  16  of  the  supreme  court:  35  Or.  587,  601. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  George 
G.  Bingham  and  Peters  &  Powell, 

For  respondent  there  was  a  brief  over  the  name  of  Rich- 
ardson &  Richardson. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  suit  is  similar  to  many  others  that  have  been  before 
the  court  in  one  form  or  another,  the  purpose  being  to  can- 
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eel  a  mortgage  given  to  a  so-called  building  and  loan  asso- 
ciation, on  the  ground  that  the  debt  secured  thereby  has 
been  fully  paid.  The  defendant  appeared  specially  and 
moved  to  quash  the  service  of  summons.  The  motion 
was  overruled  and  defendant  given  until  a  day  certain  in 
which  to  answer,  but  failing  to  answer  within  the  time  al- 
lowed by  the  court,  a  decree  by  default  was  entered  against 
it.  Thereafter  it  moved  to  be  relieved  from  the  default  and 
for  permission  to  answer,  at  the  same  time  tendering  the 
answer  which  it  desired  to  file.  The  motion  was  denied  on 
the  ground  that  the  answer  tendered  did  not  state  facts  suf- 
ficient to  constitute  a  defense,  and  the  defendant  appeals^ 
The  proposed  answer  attempts  to  set  up  an  estoppel,  and 
is  substantially  the  same  as  the  one  held  insufficient  in  the 
Hubert  case :  Hubert  v.  Washington  Invest.  Assoc.  42  Or.  71 
(71  Pac.  64).  The  only  difference  is  that  it  is  now  alleged 
that  if  the  defendant  had  been  advised  of  the  claim  of  the 
plaintiff  that  he  was  entitled  to  have  all  payments  made  by 
him  in  the  form  of  premiums,  assessments  on  stock,  etc., 
credited  as  payments  on  the  original  loan,  it  would  have 
prevented  a  withdrawal  of  other  stockholders  until  their 
rights  could  be  adjusted  on  the  same  basis,  but  that,  rely- 
ing in  good  faith  upon  plaintiff's  acquiescence  in  the  set- 
tlements and  adjustments  made  with  him,  it  had  made 
settlements  with  other  stockholders  on  the  basis  of  its  in- 
terpretation of  the  contract  and  allowed  them  to  withdraw 
from  the  association,  to  its  irreparable  loss  and  that  of  its 
existing  stockholders.  This  averment  does  not  aid  the 
defense  of  estoppel.  The  contract  between  plaintiff  and 
defendant,  notwithstanding  its  form,  was  a  mere  loan  of  a 
sum  of  money  by  the  defendant  to  the  plaintiff.  The  plain- 
tiff was  nothing  more  than  a  borrower,  and  was  entitled  to 
have  all  payments  made  by  him  applied  in  discharge  of 
his  indebtedness:  Washington  Invest,  Assoc,  v.  Stanley^  38 
Or.  319  (58  L.  R.  A.  816,  84  Am.  St.  Rep.  793,  63  Pac.  489); 
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Western  Sav,  Co.  v.  Houston,  38  Or.  377  (65  Pac.  611).  The 
nature  and  character  of  the  contract  and  the  rule  applicable 
to  its  adjustment  are  thus  clearly  stated  by  Mr.  Justice 
QuARLES  in  Fidelity  Savings  Assoc,  v.  Shea,  6  Idaho,  405, 
415  (55  Pac.  1022):  "In  the  case  at  bar,  we  construe  the 
entire  contract  to  be  one  of  loan  ;  that  it  was  entered  into 
for  the  purpose  solely  of  borrowing  money  by  one  of  the 
parties,  and  lending  by  the  other ;  that  the  relation  of  cor- 
poration and  stockholder  exists,  not  in  fact,  but  purely  in 
fiction  ;  and  that  the  object  of  the  plaintiff  in  entering  into 
the  contract  was  purely  for  the  purpose  of  increasing  its 
capital  by  obtaining  large  returns  for  the  use  of  its  money. 
In  no  case  where  the  two  relations  are  blended  together, 
as  in  this  case,  and  the  stock  and  debt  are  both  contem- 
poraneously extinguished  by  monthly  payments  upon  the 
debt  or  upon  the  so-called  stock,  will  the  contract  be  treated 
bv  this  court  other  than  a  contract  of  loan."  Since  the  con- 
tract  is  to  be  regarded  merely  as  a  loan  of  money  by  the  de- 
fendant to  the  plaintiff,  defendant's  disposition  of  the  pay- 
ments made  by  plaintiff  is  immaterial.  The  money  be- 
longed to  it  and  could  be  disposed  of  as  it  saw  proper.  It 
is  not  in  the  position  of  an  innocent  agent  or  stockholder, 
who  has  parted  with  money  on  the  faith  or  conduct  of  the 
one  claiming  it.  It  was  the  originator  of  the  scheme  to 
collect  from  the  borrower  more  than  the  legal  rate  of  in- 
terest under  the  guise  of  a  building  and  loan  association, 
and  is  not  entitled  to  make  the  defense  of  estoppel  as  against 
one  of  its  so-called  borrowing  members. 

The  decree  is  affirmed.  Affirmed. 


Argued  10  April,  decided  16  May,  19(M. 

HOBKIBX  V.  PORTLAND  BASEBALL  CLUB. 

[76  Pac.776.J 

Mbchanics'  Lien  — Extending  Time  to  File  Lien  by  Extra  Work. 
Where  a  ballding  conlractor  completed  his  coDtract  with  a  tenant  of  land, 
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and  removed  his  tools  and  plant,  and  the  tenant  conceded  that  the  work  was 
finished  at  that  time,  the  subsequent  employment  of  the  contractor  to  perform 
additional  work  on  the  land  does  not  extend  the  time  within  which  the  con- 
tractor is  entitled  to  file  a  mechanics'  lien  as  against  the  owner  of  the  land. 

From  Multnomah :  Mklvin  C.  George,  Judge. 

This  is  a  suit  by  Peter  Hobkirk  against  the  Portland 
National  Baseball  Club  and  others,  and  the  Hawthorne 
Estate,  for  the  foreclosure  of  a  mechanics'  lien.  From  a 
decree  in  favor  of  plaintiff,  the  Hawthorne  Estate  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Whitney  L,  Boise  and  Mr,  John  T.  McKee. 

For  respondent  there  was  a  brief  over  the  name  of  Dolph, 
Mallory,  Simon  &  Gearin,  with  an  oral  argument  by  Mr, 
Joseph  Simon. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  foreclose  a  mechanic's  lien.  About  Jan- 
uary 1,  1903,  the  defendant  the  Hawthorne  Estate  leased 
to  W.  H.  Lucas,  for  the  use  of  the  defendant  the  Portland 
National  Baseball  Club,  a  corporation  thereafter  to  be  or- 
ganized, certain  property  in  East  Portland  for  a  baseball 
field.  In  March  the  plaintiff  entered  into  a  written  con- 
tract with  the  defendants  Grim  and  Drake,  acting  on  behalf 
of  Lucas  and  the  proposed  corporation,  to  furnish  the  ma- 
terial and  labor  necessary  for  the  construction  of  a  **grand 
stand,  bleachers,  and  fences  on  and  surrounding"  the  prop- 
erty, according  to  certain  plans  and  specifications,  for  the 
sum  of  $3,900,  50  per  cent  of  which  was  to  be  paid  when 
the  work  was  completed,  and  the  remainder  on  or  before 
July  1, 1903.  Upon  the  subsequent  organization  of  the  de- 
fendant corporation  it  ratified  and  approved  the  lease  from 
the  Hawthorne  Estate  to  Lucas,  and  also  the  contract  be- 
tween the  plaintiff  and  Drake  and  Grim.  By  the  terms  of 
the  latter  the  work  was  to  be  done  under  the  direction  and 
to  the  satisfaction  of  Grim,  the  superintendent  and  man- 
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ager  of  the  baseball  club,  and  to  be  completed  by  the  15th 
of  April.  On  the  18th  the  plaintiff  and  Grim  both  reported 
to  the  corporation  that  the  contract  had  been  completed, 
and  thereupon  plaintiff  was  paid  $1,500  in  money,  and 
given  a  credit  of  $500  on  his  subscription  to  the  capital 
stock  of  the  corporation.  No  further  payments  were  made 
on  the  contract,  and  on  July  3d  the  plaintiff  filed  a  me- 
chanic's lien  on  the  grand  stand,  bleachers,  fences,  and 
the  land  upon  which  they  were  constructed,  for  $2,150, 
being  the  balance  due  on  the  contract,  and  the  alleged 
reasonable  value  of  certain  extra  work  performed  by  him. 
There  are  several  important  questions  presented,  but  the 
only  one  necessary  for  us  to  consider  is  whether,  as  against 
the  Hawthorne  Estate,  the  lien  was  filed  within  60  days 
after  the  completion  of  the  work.  As  will  be  observed,  a 
single  lien  is  claimed  for  the  balance  due  on  the  original 
contract,  and  for  the  value  of  all  the  extra  work  performed 
by  the  plaintiff.  As  we  understand  the  record,  all  the 
work  called  for  by  the  contract,  as  well  as  all  the  extra  and 
additional  work  ordered  from  time  to  time,  was  fully  com-  , 
pleted  and  accepted  by  the  25th  of  April,  except  about  three 
days*  work  for  two  men  from  the  7th  to  the  9th  of  May  in 
putting  lockers  for  the  wardrobes  of  the  players  in  an  old 
building  on  the  ground  belonging  to  the  club,  boxing  in 
and  inclosing  some  toilets,  and  putting  a  new  roof  on  the 
grand  stand.  None  of  this  work  was  included  in  or  is  a 
part  of  the  original  contract.  The  plaintiff  testifies  that 
during  the  progress  of  the  work  he  built  from  time  to  time, 
as  directed  by  the  officers  of  the  corporation,  two  ticket 
offices,  a  refreshment  stand,  fences  in  front  of  the  bleach- 
ers, two  flights  of  stairs,  gates,  toilets  under  the  grand 
stand,  and  lockers;  that  the  lockers  were  fitted  up  in  an 
old  building  belonging  to  the  club,  with  which  he  had 
nothing  to  do  under  his  original  contract;  that  the  first 
series  of  games  on  the  grounds  began  on  the  14th  of  April, 
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and  on  the  18th  he  told  the  president  of  the  club  that  his 
contract  was  completed,  and  that  he  was  entitled  to  the 
payment  as  provided  therein,  and  that  such  payment  was 
thereupon  made;  that  he  moved  his  tools  and  plant  from 
the  job  on  the  25th  of  April,  and  no  further  work  was  done 
by  him  until  the  7th  of  May,  when  he  sent  two  men  to  fit 
up  the  lockers  and  inclose  the  toilets,  which  the  officers 
of  the  club  had  in  the  meantime  put  in  under  the  grand 
stand ;  that,  after  the  work  had  been  completed  and  the 
first  payment  made,  the  wind  blew  the  roof  off  the  grand 
stand,  owing  to  the  inferior  roofing  material  called  for  by 
the  specifications,  and  he  was  employed  to  put  on  a  new 
roof,  and  such  work  was  not  completed  until  some  time  in 
May. 

Doctor  Drake,  the  president  of  the  club,  testifies  that  the 
payment  was  made  to  the  plaintiff  upon  the  representa- 
tions of  both  himself  and  Grim,  the  superintendent,  that 
the  contract  was  completed ;  that  a  series  of  games  was 
played  on  the  ground  from  the  14th  to  the  19th  of  April, 
inclusive,  when  the  local  team,  accompanied  by  Grim,  went 
to  Tacoma  and  Seattle,  and  was  absent  from  Portland  for 
about  two  weeks ;  that  during  that  time  the  roof  of  the 
grand  stand  blew  off,  and  he  spoke  to  the  plaintiff  about 
replacing  it,  but  the  plaintiff  refused  to  do  it  at  his  own 
expense,  because  he  had  fulfilled  the  terms  of  his  contract, 
and  the  defective  roof  was  not  due  to  his  fault ;  that  after 
consulting  some  of  the  directors  of  the  club  the  plaintiff 
was  employed  to  put  on  a  new  roof  at  the  club's  expense; 
that  after  Grim  returned  from  the  Sound  he  had  the  lock- 
ers put  in,  the  toilets  inclosed,  and  the  roof  replaced.  Grim 
testifies  that  the  plaintiff's  contract  was  completed  about 
the  15th  of  April,  or  during  that  week,  and  that  he  (wit- 
ness) advised  the  president  of  the  club  to  that  effect;  that 
just  before  leaving  for  the  Sound,  and  after  the  plaintiff 
had  been  paid  the  amount  due  him  under  his  original  con- 
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tract,  the  plaintiff  was  directed  by  him  to  put  in  the  lock- 
ers and  inclose  the  toilets ;  that  the  work  was  done  some 
two  weeks  later  after  he  returned  from  the  Sound. 

From  this  testimony  the  conclusion  is  irresistible  that 
the  plaintiff's  original  contract,  as  well  as  all  extra  work 
connected  therewith,  was  completed  on  or  prior  to  the  25th 
of  April.  The  plaintiff  and  the  superintendent  of  the  work 
both  so  represented  to  the  officers  of  the  club.  On  this  as- 
sumption the  plaintiff  was  paid  the  amount  due  him  under 
the  contract,  and  he  removed  his  tools  and  plant  from  the 
job,  and  the  corporation  went  into  the  exclusive  possession 
of  the  property.  The  work  afterward  performed  on  the 
lockers,  toilets:  r\nd  roof  was  no  part  of  the  original  con- 
tract, but  was  done  under  separate  and  independent  con- 
tracts made  after  the  completion  of  the  original  work. 
Grim  testifies,  and  his  testimony  is  not  contradicted,  that 
the  plaintiff  was  employed  to  put  in  the  toilets  and  lockers 
after  the  original  contract  was  completed,  and  after  he  had 
received  the  payment  due  thereon.  This  additional  work 
was  therefore  not  connected  with  or  a  part  of  the  original 
contract,  nor  was  the  putting  on  of  the  new  roof  a  part  of 
such  contract.  It  was  under  an  independent  contract  made 
after  the  original  was  completed.  When  extra  work  is  done 
or  material  furnished  by  a  contractor  during  the  perform- 
ance of  his  agreement,  as  a  part  of  or  in  furtherance  of  the 
same  general  object,  it  will  be  deemed,  for  the  purpose  of  a 
mechanic's  lien,  a  part  of  the  original  contract,  and  the  time 
in  which  to  file  the  lien  for  the  amount  due  on  the  con- 
tract and  the  extra  work  will  commence  to  run  from  the 
date  of  the  completion  of  the  work  as  a  whole:  Phillips, 
Mech.  Liens,  (3  ed.)  g  229;  Union  Trust  Co,  v.  Casserly, 
127  Mich.  183  (86  N.  W.  545);  Perkins  v.  Boyd,  —  Colo. 
App.  —  (65  Pac.  350);  Rush  v.  Able,  90  Pa.  153;  National 
Stock  Yards  v.  O^Reilly,  85  111.  546.    But  the  performance 
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of  other  or  additional  work  by  the  original  contractor  after 
the  completion  of  his  contract  cannot  be  tacked  to  or  con- 
nected therewith  so  as  to  extend  the  time  for  the  filing  of 
a  lien  therefor :  Avery  v.  Butler,  30  Or.  287,  290  (47  Pac. 
706);  lAvermore  v.  Wright,  33  Mo.  31.  We  conclude,  there- 
fore, that,  as  against  the  Hawthorn  Estate,  the  lien  of  plain- 
tiff was  not  filed  within  the  time  required  by  the  statute, 
and  that  the  decree  against  it  must  be  reversed. 

Rbvebsbd. 


Argued  28  March,  decided  18  April,  1904. 

HOUSTON  V.  ZAHM. 

lie  Pac.  641.] 

Easement  —  Evidence. 

1.  The  evidence  does  not  show  that  the  street  agreed  to  be  opened  by  the  parties 
to  the  contract  in  suit  was  ever  actually  either  dedicated  or  used. 

Evidence  of  Waives. 

2.  The  evidence  does  not  show  that  the  agreement  in  question  was  aban- 
doned, or  a  compliance  with  its  conditions  waived. 

Rule  in  Constbuino  Uncertain  Easements. 

8.  As  a  general  rule,  the  presumption  is  that  an  easement  is  appurtenant 
rather  than  in  gross,  where  there  is  an  uncertainty  as  to  the  nature  of  the  grant. 

E^SSENTIAL  in  CREATING  EASEMENT  APPURTENANT. 

4.  In  order  to  create  an  easement  that  shall  be  appurtenant  to  an  estate  and 
run  with  the  land,  it  is  necessary  that  as  a  part  of  the  transaction  the  grantor 
either  part  with  or  receive  some  title  to  or  interest  in  the  land  impressed,  or  create 
some  right  for  the  benefit  thereof,  otherwise  the  agreement  will  be  bat  a  personal 
promise. 

Covenant  Not  Amounting  to  an  Easement. 

5.  An  agreement  between  an  owner  wishing  to  sell  a  tract  of  land  and  a  proa* 
pective  buyer  that  the  latter.  If  allowed  to  buy,  will  open  and  maintain  a  public 
highway  through  it,  between  certain  points,  although  the  option  was  exercised 
and  the  agreement  recorded,  does  not  create  an  easement  or  a  right  to  have  the 
way  opened,  as  against  a  subsequent  purchaser  from  such  buyer.  The  agreement 
is  merely  a  personal  covenant,  collateral  to  the  land,  and  not  assignable. 

From  Multnomah:  Melvin  C.  George,  Judge. 

This  is  a  suit  by  M.  Merriman  Houston  and  others 
against  John  A.  Zahm  and  another  to  compel  the  specific 
performance  of  a  contract  to  open  and  maintain  a  high- 
way, made  and  entered  into  February  25,  1891,  between 
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L.  D.  Brown,  Sherman  D.  Brown,  and  the  Peninsular 
Real  Estate  Company  on  the  one  part,  and  the  Portland 
University  on  the  other.  The  contract,  so  far  as  it  is  im- 
portant for  consideration,  reads  as  follows: 

"  That  in  consideration  of  the  party  of  the  second  part 
locating  its  university  buildings  on  the  southeast  part  of 
the  John  Waud  donation  land  claim  in  T.  1  N.,  R.  1  E., 
in  Multnomah  County,  Oregon,  and  opening  and  main- 
taining a  good  highway  at  least  sixty  feet  wide  from  the 
east  end  of  Ballantyne  Street,  in  the  plat  of  Melvin  (after 
the  said  east  end  of  said  Ballantyne  Street  shall  have  been 
moved  sixty  feet  north  of  its  present  location,  and  said 
street  extended  westerly  in  a  straight  line  from  such  east 
end  after  so  removed  to  the  present  bend  or  crook  in  said 
street)  to  Spaulding  Street  or  an  easterly  extension  thereof, 
the  parties  of  the  first  part  agree  to  sell  and  convey  to  the 
party  of  the  second  part  at  its  option,  the  south  half  cut 
off  by  a  line  parallel  with  Spaulding  Street  of  that  part  of 
tract  numbered  fourteen  in  Melvin  which  belongs  to  the 
parties  of  the  first  part  or  either  or  any  of  them,  and  lying 
north  of  said  Ballantyne  Street  after  so  moved,  for  the 
price  of  eleven  hundred  dollars  per  acre.  *  *  And  the 
parties  of  the  first  part  further  agree  to  consent  to  and  use 
their  best  endeavors  to  procure  the  vacation  of  Long  Street 
in  Melvin  from  Ballantyne  to  Spaulding  Street." 

At  the  time  of  entering  into  the  contract  or  agreement 
the  first  parties  were  the  owners  of  lots  Nos.  16  to  23,  in- 
clusive, and  lot  No.  25,  in  Melvin,  as  well  as  the  easterly 
portion  of  tract  No.  14.  To  indicate  more  clearly  the  sit- 
uation and  the  holdings  of  the  parties,  a  plat  of  a  part  of 
Melvin  is  subjoined,  that  part  of  tract  14  then  owned  by 
the  first  parties  being  indicated  as  lying  easterly  of  the 
dotted  line  running  lengthwise  through  it. 


612 


Houston  v.  Zahm 


[44  Or. 


The  plaintiff,  the  Tyler  Investment  Company,  has  suc- 
ceeded to  the  title  to  an  undivided  one-half  of  lots  16  to  20, 
inclusive,  the  Columbia  Real  Estate  Company  to  the  title 
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of  lots  21  to  23,  and  M.  Merriman  Houston  to  that  of  lot  25. 
The  Portland  University,  at  the  time  of  the  execution  of 
the  contract,  was  not  the  owner  of  the  land  upon  which 
the  university  building  was  subsequently  located  as  shown 
by  the  plat — the  tract  containing  15.77  acres,  and  extend- 
ing from  Spaulding  Street,  if  extended  easterly,  south  to 
the  southern  boundary  of  Melvin.  The  university  ob- 
tained the  title  later,  however,  on  May  29, 1891,  and  it  also 
became  or  was  the  owner  of  the  land  in  Melvin  lying  west 
of  said  easterly  portion  of  tract  14.  On  April  30,  1891, 
Sherman  D.  Brown  and  the  Peninsular  Real  Estate  Com- 
pany conveyed  the  whole  of  said  easterly  portion  of  tract 
No.  14  to  the  Portland  University  by  deed,  with  full  cove- 
nants of  warranty,  without  reservation  of  any  kind,  and 
by  ordinance  passed  July  5,  1893,  and  approved  the  fol- 
lowing day,  petitioned  for  by  the  Portland  University  and 
Sherman  D.  Brown,  the  whole  of  Ballantye  Street  from  the 
angle  to  the  easterly  end  thereof  was  vacated.  About  the 
same  time  or  shortly  afterward  the  university  deeded  to 
Brown  a  triangular  tract,  beginning  at  the  angle  in  the 
south  line  of  Ballantyne  Street,  and  runningthence  easterly 
along  the  south  line  thereof  to  the  east  boundary  of  Melvin  ; 
thence  north  along  the  said  east  boundary  50  feet;  thence 
southwesterly  to  the  place  of  beginning.  Long  Street  was 
also  vacated,  but  at  what  time  is  not  shown.  The  defend- 
ant John  A.  Zahm  has  succeeded  to  all  the  interest  of  the 
Portland  University  in  and  to  all  its  lands  and  premises. 
Plaintiffs  allege  that  the  first  parties  to  the  contract  have 
fully  performed  all  the  terms  and  conditions  thereof  on 
their  part;  that  the  Portland  University  subsequently, 
about  April,  1893,  allowed  the  premises  which  would  have 
been  occupied  by  Ballantyne  Street  if  it  had  been  relocated 
as  agreed  to  be  used  as  a  highway  by  plaintiffs  and  other 
persons,  and  also  opened  a  highway  sixty  feet  in  width 
from  the  east  end  of  Ballantyne  Street  as  agreed  to  be  re- 
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located  to  Spaulding  Street  and  streets  connecting  there- 
with ;  tha-t  plaintiffs  and  the  public  were  in  the  use  of  the 
highways,  and  continued  so  to  use  them  with  the  know- 
ledge and  consent  of  defendants,  subject  only  to  such  tem- 
porary gates  and  fences  as  were  satisfactory  to  all  parties, 
up  to  the  1st  day  of  January  1900;  that  neither  the  Port- 
land University  nor  any  of  its  successors  or  assigns  has 
ever  formally  dedicated  or  caused  to  be  dedicated  said  por- 
tion of  Ballantyne  Street  agreed  to  be  relocated  or  said 
highway  upon  the  public  records,  and  has  latterly  forbidden 
plaintiffs  the  use  thereof,  and  threatens  to  close  the  same 
to  plaintiffs  and  the  public ;  that  the  Portland  University 
is  insolvent,  and  that  John  A.  Zahm  purchased  and  now 
owns  said  land  with  full  knowledge  of  the  agreement  and 
the  acts  done  in  pursuance  thereof.  The  answer  sets  up 
an  abandonment  by  the  parties  of  the  contract  in  question, 
and  controverts  the  legal  right  of  plaintiffs  to  a  specific 
performance.  A  decree  having  been  rendered  in  accord- 
ance with  the  prayer  of  the  complaint,  defendant  Zahm 
appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Richard  Williama  and  Mr.  Emmet  B.  Williams. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thomas  N.  Strong  and  Mr.  Jarvis  V.  Beach. 

Mr.  Justice  Wolverton,  after  stating  the  facts  in  the 
foregoing  terms,  delivered  the  opinion  of  the  court. 

1.  The  questions  of  fact. involved  relate  to  the  alleged 
abandonment  of  the  contract  and  the  opening  by  the  uni- 
versity of  the  east  end  of  Ballantyne  Street  as  agreed  to  be 
relocated,  and  a  60-foot  highway  to  Spaulding  Street,  or 
an  easterly  extension  thereof.  Sherman  D.  Brown  testifies 
that  the  contract  was  entered  into  for  the  purpose  of  giving 
more  space  to  tract  numbered  25  on  high  ground  between 
Ballantyne  Street  and  the  edge  of  the  bluff,  the  first  parties 
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being  the  owners  at  that  time  of  the  tract ;  and  that  at  the 
time  the  deed  was  executed  and  delivered  to  the  Portland 
University  the  secretary  of  the  corporation  gave  to  him  a 
memorandum  as  follows : 

"Sh.  D.  Brown  &  Peninsular  R.  E.  Co.  have  this  day  de- 
livered to  Portland  University  Co.  deed  for  land  in  Melvin, 
Ballantyne  Street  in  said  tract  is  to  be  moved  as  agreed 
upon.    This  is  part  of  consideration." 

He  testifies  that  the  secretary  then  said  to  him  "that  the 
original  agreement  should  be  carried  out";  that  the  high- 
way mentioned  in  the  agreement,  from  the  end  of  Ballan- 
tyne Street  as  it  was  agreed  to  be  relocated  to  Spaulding 
Street,  was  opened  nearly  to  the  head  of  Olin  Street  imme- 
diately after  the  deeds  were  executed  and  work  was  begun 
on  the  university  building,  and  was  used  by  plaintiffs  and 
every  one  for  five  or  six  years ;  that  the  grounds  were  all 
cleared  off,  the  highway  being  well  graded,  but  that  a  fence 
and  gateway  were  put  in  some  two  or  three  years  ago,  the 
recollection  of  witnesses  being  indistinct  as  to  the  time  of 
their  construction.  Mr.  Robert  C.  Houston  testifies  that 
he  was  over  the  ground  about  a  month  before  he  was  called 
as  a  witness,  and  that  there  were  some  indications  of  an 
old  road  leading  from  the  gate  near  Olin  Street  along  the 
top  of  the  bluff  in  front  of  and  beyond  the  university 
building. 

D.  C.  Hoyt  says  that  he  has  known  the  premises  since 
1881;  that  Mock  formerly  had  a  wood  road  immediately  i-n 
front  of  where  the  university  building  now  stands ;  that  it 
was  used  by  him  and  other  parties  desiring  to  go  through 
that  way,  and  to  the  present  time  it  is  used  by  people  go- 
in^  to  and  from  the  building;  that  it  was  the  only  imme- 
diate highway  that  the  Portland  University  people  had 
to  their  grounds;  that  for  years  before  the  Portland  Uni- 
versity discontinued  the  school  it  put  a  fence  along  Spauld- 
ing Street,  but  made  no  restrictions  against  any  one  going 
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through.  On  cross-examination  he  continues  that  the  way 
used  by  Mock  was  a  private  road.  A.  C.  Fairchild  says 
that  the  premises  that  are  now  the  university  campus  were 
inclosed  by  a  fence  about  five  years  ago,  up  to  which  time 
they  were  open ;  that  near  the  bluff,  and  near  the  road 
running  down  to  Mock's  wharf,  there  was  a  roadway  lead- 
ing in  front  of  the  university,  which  was  used  for  all  pur- 
poses connected  with  the  institution ;  and  that  he  knew 
of  no  restrictions  put  upon  the  use  of  it  until  the  gateway 
was  provided. 

John  Mock  testifies  that  he  ^old  the  land  upon  which 
the  building  stands  to  the  university,  and  that  he  had  a 
wood  road, a  private  way,  running  along  the  bluff  in  front 
of  the  building  in  an  early  day;  and  Merriman  Houston, 
that  he  lived  adjoining  the  university  premises  for  eleven 
years,  that  when  he  first  knew  them  they  were  all  open 
from  Spaulding  to  Ballantyne  Street,  and  that  an  old  road 
extended  from  near  the  end  of  Olin  Street  along  the  bluff 
into  the  grove  to  the  rear  of  the  site  of  the  university 
building,  that  the  university  campus  was  inclosed  in  the 
year  1897  or  1898  and  a  gateway  was  put  in  from  Spauld- 
ing Street. 

P.  L.  Willis  testifies  in  behalf  of  the  defendants  that 
the  Portland  University  had  an  option  (referring  to  the 
agreement  of  February,  1891)  to  buy  from  Browm  all  his 
interest  in  tract  14  lying  north  of  a  point  sixty  feet  north 
of  Ballantyne  Street ;  that  the  agreement  was  afterward 
abandoned,  and  that  he  deeded  to  the  university  the  whole 
of  the  tract  down  to  Ballantyne  Street;  that  Brown's  idea 
in  holding  the  remainder  of  the  land  was  to  sell  at  a  large 
figure,  and  that  from  his  conversation  with  Brown  the 
idea  of  the  right  of  way  from  Ballantyne  Street  did  not 
strike  him  as  of  much  importance,  or  that  Brown  placed 
any  importance  upon  it  at  all ;  that  the  fence  along  Spaul- 
ding Street  extended,  which  has  since  come  to  be  known 
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as  "Willamette  Boulevard,"  has  been  there  practically  ever 
since  the  university  building  was  located  ;  that  when  the 
boulevard  was  widened  the  old  fence  was  torn  away,  and 
another  put  up  in  its  stead,  which  was  about  the  year  1894 
or  1895,  and  that  it  has  been  there  continuously  ever  since; 
that  there  was  an  old  road — the  Mock  wood  road — extend- 
ing from  the  gateway  around  near  the  building  to  where 
Mock  had  a  chute  to  carrv  wood  down  to  his  dock,  but  that 
the  use  for  that  purpose  has  long  since  been  discontinued, 
and  that  there  never  has  been  any  road  leading  from  the 
east  end  of  Ballantyne  Street  to  the  gateway,  at  least  not  for 
a  great  many  years.  F.  I.  McKenna  testifies  that  he  has 
known  the  premises  for  thirteen  years ;  that  when  the  uni- 
versity building  was  first  located  the  campus  was  all  in  a 
sort  of  wilderness,  with  some  wood  roads  running  through 
it ;  that  there  was  a  wood  road  running  alon^he  bluff  that 
came  in  through  the  gate ;  that  the  first  fence  was  built 
along  Spaulding  Street  in  1891  or  1892;  that  the  present 
fence  was  built  in  the  spring  of  1894;  and  that  the  first 
fence  either  had  a  gate  or  bars — something  to  keep  the 
stock  out.  Other  witnesses  testify  that  a  driveway  existed 
from  the  gate  to  the  university  building,  but  that  it  was 
used  only  in  connection  with  the  school,  and  did  not  ex- 
tend beyond  the  building. 

It  is  quite  apparent  from  a  careful  survey  of  this  testi- 
mony that  the  Portland  University  never  opened  a  high- 
way of  any  kind  from  the  east  end  of  Ballantyne  Street, 
as  agreed  to  be  relocated  to  Spaulding  Street.  Formerly 
a  wood  road  ran  along  the  bluff  from  very  near  the  gate- 
way to,  and  perhaps  beyond,  the  site  of  the  university 
building,  but  this  was  only  used  for  private  purposes  while 
it  existed.  When,  however,  the  university  people  assumed 
control,  the  premises  were  wholly  enclosed,  and  a  gateway 
provided  at  Spaulding  Street  for  entrance  to  and  exit  from 
the  building,  and  the  roadway  was  never  used  for  general 
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public  purposes,  nor  ever  in  any  sense  became  or  was 
allowed  to  be  used  or  traveled  as  a  public  thoroughfare,  so 
that  the  university  never  opened  up  a  highway — that  is, 
a  public  thoroughfare — between  the  points  designated, 
either  in  pursuance  of  the  agreement  or  otherwise.  The 
same  may  be  said  of  the  east  end  of  Ballantyne  Street  as 
agreed  to  be  relocated. 

2.  As  to  the  waiver  on  the  part  of  Brown  and  the  Penin- 
sular Real  Estate  Company  of  a  performance  of  the  con- 
ditions of  the  agreement  upon  the  part  of  the  university, 
some  things  that  happened  would  indicate  that  such  was 
their  purpose — as,  the  execution  by  them  of  the  deed  to 
the  university  without  reserving  the  space  to  be  occupied 
by  the  relocation  of  Ballantyne  Street;  the  vacation  of  the 
whole  of  Ballantyne  Street  from  the  angle  easterly,  when 
it  was  unnecessary  to  vacate  a  portion  of  it  if  a  change 
was  still  intended ;  and  the  deeding  of  the  triangular  piece, 
which  was  virtually  half  of  the  street,  by  the  university  to 
Brown.  The  memorandum  given  to  Brown  by  the  secre- 
tary of  the  university,  however,  would  ^eem  to  indicate 
that  it  was  still  the  purpose  of  the  parties  to  conform  to 
the  agreement,  and,  upon  the  whole,  we  cannot  say  that 
there  has  been  a  waiver  or  abandonment  of  its  conditions 
or  obligations. 

3.  We  come  now  to  the  legal  effect  of  the  contract.  It 
was  primarily  an  option  accorded  the  university  to  pur- 
chase the  property  therein  described ;  but  when  it  acted 
upon  the  option,  and  took  over  the  title,  there  was  such  a 
performance  on  the  part  of  the  first  parties  as  required  the 
university  to  perform  the  further  obligations  entered  into 
upon  its  part,  those  remaining  being  to  open  up  Ballan- 
tyne Street  as  agreed  to  be  relocated,  and  to  open  and  main- 
tain a  good  highway  sixty  feet  in  width  from  the  end  of 
Ballantyne  to  Spaulding  Street,  or  an  extension  thereof. 
It  may  well  be  doubted  whether  the  stipulation  with  refer- 
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ence  to  the  location  of  the  highway  is  of  such  a  definite 
and  certain  character  as  to  be  susceptible  of  enforcement. 
But  it  may  be  conceded  for  the  purposes  of  this  case  that 
it  might  have  been  enforced  by  the  first  parties  to  the  con- 
tract as  against  the  university  personally.  The  purpose 
of  the  agreement  was,  no  doubt,  to  create  an  easement  over 
the  premises  thereafter  to  be,  and  which  were,  acquired 
by  the  university,  and  now  constitute  a  part  of  the  college 
campus.  As  to  the  nature  of  the  easement,  plaintiff's 
counsel  urge  with  signal  ability  that  it  is  appurtenant,  or 
at  least  such  as  a  court  of  equity  will  enforce  in  favor  of 
the  grantees  or  successors  in  interest  of  the  first  parties  as 
against  the  successors  in  interest  of  the  second  parties ; 
while,  upon  the  other  hand,  it  is  argued  with  equal  skill 
that  the  easement,  if  any  such  was  created,  was  in  gross, 
personal  to  the  grantees,  and  not  assignable  or  inheritable; 
consequently,  that  it  is  insusceptible  of  enforcement  by  the 
successors  or  assigns  of  the  first  parties,  and  especially  may 
it  not  be  enforced  as  against  a  successor  to  the  Portland 
University,  who  it  is  claimed  purchased  without  knowl- 
edge of  the  agreement. 

Mr.  Justice  Rhodes  well  indicates  the  distinction  be- 
tween an  easement  appurtenant  and  one  in  gross  in  Wag- 
ner V.  Hanna,  38  Cal.  Ill,  116  (99  Am.  Dec.  354),  where 

he  says :  *'  To  the  creation  of  a  right  of  way  that  amounts  to 

* 

an  easement  and  not  merely  to  a  right  of  way  in  gross,  two 
tenements  are  necessary — the  dominant,  to  which  the  right 
of  way  belongs ;  and  the  servient,  upon  which  the  obliga- 
tion rests.  ♦  ♦  The  principal  distinction  between  a  right 
of  way  in  gross  and  an  easement  is  found  in  the  fact  that 
in  the  first  there  is,  and  in  the  second  there  is  not,  a  dom- 
inant tenement.  The  right  of  way  is  in  gross,  and  per- 
sonal to  the  grantee,  because  it  is  not  appurtenant  to  other 
premises.  The  owner  of  premises  may  grant  the  right  of 
way  in  either  form,  and  if  it  is  the  intention  to  grant  a 
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right  of  way  in  gross,  there  is  no  mention  of  dominant 
premises.  If  the  grant  is  of  an  easement,  it  is  always  made 
for  the  benefit  of  other  premises,  and  the  premises  to  which 
the  way  becomes  appurtenant  are  described  in  the  grant." 
The  learned  authors  of  the  American  and  English  Ency- 
clopaedia of  Law,  (2  ed.)  vol.  10,  p.  403,  make  practically 
the  same  distinction.  They  say  :  "An  easement  appurte- 
nant is  an  incorporeal  right,  which,  as  the  term  implies, 
is  attached  to  and  belongs  to  some  greater  or  superior 
right;  something  annexed  to  another  thing  more  worthy, 
which  passes  as  incident  to  it.  «  *  Under  the  rule  that 
there  can  be  no  easement  without  a  distinct  dominant  tene- 
ment, there  can,  in  strictness,  be  no  such  thing  as  an  ease- 
ment in  gross.  There  is,  however,  a  class  of  rights  which 
are  impressed  upon  the  land  of  one  person  in  favor  of  an- 
other person  or  other  persons,  and  not  in  favor  of  another 
tract  of  land,  and  these  rights  are  sometimes  spoken  of  by 
courts  and  legal  writers  as  'easements  in  gross.'  "  For 
further  illustration,  see  Oarriaon  v.  Rudd,  19  111.  558.  As 
a  rule  of  construction  in  determining  whether  in  a  given 
case  an  easement  is  appurtenant  or  in  gross,  courts  favor 
the  former,  and,  if  the  right  in  controversy  is  in'its  nature 
an  appropriate  and  useful  adjunct  to  the  land  conveyed, 
having  in  view  the  intention  of  the  grantee  as  to  its  use, 
there  being  nothing  to  show  that  the  parties  intended  it 
to  be  a  mere  personal  right,  it  should  be  held  to  be  an  ease- 
ment appurtenant,  and  not  in  gross,  the  presumption  there- 
fore being  in  favor  of  the  former  where  there  is  a  doubt 
as  to  the  real  nature  of  the  grant:  10  Am.  &  Eng.  Enc. 
Law,  (2  ed.)  405;  Wagner  v.  Hanna,  38  Cal.  Ill  (99  Am. 
Dec.  354). 

4.  Another  legal  principle  is  involved  :  That  the  quality 
of  running  with  the  land  may  be  impressed  upon  a  cove- 
nant, it  is  not  sufficient  that  it  be  made  concerning  land, 
but  there  must  be  a  privity  of  estate  between  the  contract- 
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ing  parties,  and  the  covenant  must  have  relation  to  an 
interest  created  or  conveyed  in  order  that  it  may  pass  to 
the  grantee  of  the  covenantee.  It  will  suffice  if  the  cove- 
nantor have  an  equitable  interest  merely  (8  Am.  &  Eng. 
Enc.Law,  2  ed.  149),  there  being  a  distinction  to  be  noted 
between  those  rights  which  run  only  with  the  estate  in  the 
land  and  those  which  are  said  to  be  attached  to  the  land 
itself :  Norcroas  v.  James,  140  Mass.  188  (2  N.  E.  946).  A 
covenant  for  title  may  be  instanced  as  belonging  to  the 
former  class,  so  that  he  who  stands  in  privity  with  the 
estate  with  reference  to  which  the  covenant  was  made  by 
descent  or  purchase  from  the  grantee  or  covenantee  is 
entitled  to  the  benefit  of  the  covenant.  The  covenant  per- 
taining to  the  other  class  partakes  of  the  nature  of  a  grant 
or  reservation,  which  carries  with  it  an  interest  in  the  land 
itself,  or  becomes  attached  to  and  qualifies  the  estate,  and 
it  goes  with  the  land,  irrespective  of  privity.  An  easement 
appurtenant  is  of  this  latter  class.  It  is  a  part  of  the  dom- 
inant estate,  and  remains  a  servitude  upon  the  servient 
estate  into  whosesoever  hands  the  former  may  come.  So, 
"an  owner,"  as  is  said  in  Trustees  v.  Lynch,  70  N.  Y.  440, 
449  (26  Am.  Rep.  615),  "may  subject  his  lands  to  any  ser- 
vitude, and  transmit  them  to  others  charged  with  the  same; 
and  one  taking  title  to  lands,  with  notice  of  any  equity  at- 
tached thereto,  or  any  outstanding  right  or  claim  affecting 
the  title  or  the  use  and  enjoyment  of  the  lands,  takes  sub- 
ject to  such  equities  and  such  right  or  claim,  and  stands 
in  the  place  of  his  grantor,  bound  to  do  or  forbear  to  do 
whatever  he  would  have  been  bound  to  do  or  forbear  to 
do.  *  ♦  The  language  of  courts  and  of  judges  has  been 
very  uniform  and  very  decided  upon  this  subject,  and  all 
agree  that  whoever  purchases  land  upon  which  the  owner 
has  imposed  an  easement  of  any  kind,  or  created  a  charge 
which  would  be  enforced  in  equity  against  him,  takes  the 
title  subject  to  all  easements,  equities,  and  charges,  how- 
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ever  created,  of  which  he  has  notice."  And  "a  personal 
covenant  or  agreement,"  says  Mr.  Justice  Bigelow  in 
Whitney  v.  Union  By.  Co.  11  Gray,  359,  364  (71  Am.  Dec. 
715),  will  be  held  valid  and  binding  in  equity  on  a  pur- 
chaser taking  the  estate  with  notice.  It  is  not  binding  on 
him  merely  because  he  stands  as  an  assignee  of  the  party 
who  made  the  agreement,  but  because  he  has  taken  the 
estate  with  notice  of  a  valid  agreement  concerning  it,  which 
he  cannot  equitably  refuse  to  perform."  See,  also.  Phoenix 
Ins.  Co.  V.  Continental  Ins.  Co.  87  N.  Y.  400.  But  where  a 
person  covenants  with  another  in  respect  to  land,  and  at 
the  same  time,  with  and  as  a  part  of  making  the  covenant, 
neither  parts  with  nor  receives  any  title  or  interest  in  the 
land,  nor  creates  an  easement  or  right  in  the  nature  of  an 
easement  for  the  benefit  thereof,  such  a  covenant  is  at  least 
but  a  mere  personal  contract,  and  wholly  collateral  to  the 
land,  and,  of  course,  could  neither  run  with  the  land  nor 
become  attached  to  or  a  part  of  it,  so  as  to  qualify  the 
estate :  Hurd  v.  Curtis,  19  Pick.  459 ;  Bronson  v.  Coffin^ 
108  Mass.  175  (11  Am.  Rep.  335);  King  v.  Wight,  155 
Mass.  444  (29  N.  E.  644). 

5.  Measured  by  these  principles,  we  are  to  determine 
whether  plaintiffs  have  a  cause  of  suit  against  defendant 
Zahm,  the  Portland  University  not  beinga contestant  here. 
At  the  time  of  entering  into  the  contract  or  agreement 
upon  which  plaintiffs  base  their  cause,  the  Portland  Uni- 
versity  had  no  interest  whatever,  either  legal  or  equitable, 
so  far  as  the  evidence  shows,  in  the  property  through 
which  it  agreed  to  open  a  sixty  foot  highway;  and,  there 
being  no  privity  of  estate  between  the  contracting  parties, 
its  covenant  in  that  regard  could  not,  therefore,  run  with 
the  land.  This  much  is  very  clear.  The  agreement  or  the 
covenant  on  the  part  of  the  university,  if  it  may  be  so 
styled,  had  no  relation  to  any  interest  in  land  created  or 
conveyed,  and  there  was  no  privity  of  estate  between  the 
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parties.  It  is  not  suf&cient,  as  we  have  seen,  that  it  be 
concerning  land ;  and  that  is  all  it  is — a  mere  undertak- 
ing, we  may  say,  executory  in  character,  to  dedicate  an 
easement  through  land  that  the  university  did  not  at  the 
time  own.  The  contract  is  therefore  devoid  of  that  abso- 
lutely essential  requisite  to  endow  it  with  that  peculiar 
characteristic  of  a  covenant  running  with  the  land.  Upon 
the  other  hand,  the  university  was  clearly  not  in  a  posi- 
tion to  burden  the  land  with  an  easement,  having  no  es- 
tate therein  to  grant.  Not  being  the  owner,  it  could  not 
create  any  servitude  upon  it,  hence  its  agreement  to  open 
out  a  highway  through  it  could  not  affect  the  land  itself, 
or  qualify  the  estate  therein.  There  was  no  attempt  to 
designate  or  describe  the  dominant  tenement,  but,  if  it 
could  be  otherwise  shown  that  the  land  then  owned  by  the 
first  parties  was  intended  as  such,  it  could  not  aid  the  plain- 
tiffs, as  the  university  could  not  then  annex  the  easement 
contended  for. 

Carrying  the  logic  of  the  authorities  still  further,  the 
university  did  not,  by  the  agreement,  even  so  much  as 
create  an  easement  in  gross.  Not  having  an  estate  in  th^ 
land  at  the  time,  it  was  an  executory  undertaking,  wholly 
collateral  to  the  land,  and  entirely  personal  in  its  portent 
and  bearing.  As  is  indicated  by  the  cases,  a  person  may 
subject  his  lands  to  any  servitude,  and  transmit  them  to 
others  charged  with  the  same,  but  he  cannot  subject  those 
belonging  to  others  to  any  servitude  whatever,  and  if  he 
covenants  respecting  them  it  is  an  altogether  personal  un- 
dertaking, which  does  not  in  any  manner  affect  the  lands 
themselves.  So,  if  a  person  be  the  owner  when  he  cove- 
nants to  burden  lands  with  an  easement  or  a  servitude, 
equity,  regarding  that  as  done  which  ought  to  be  done, 
will  impress  the  burden  upon  the  property  coming  into 
other  hands  with  knowledge  of  the  covenant.  It  does  this 
because  the  covenant  has  been  so  impressed  in  the  first 
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instance,  but  it  may  be  questioned  whether  equity  will  so 
treat  a  covenant  that  is  made  concerning  land  only,  and 
does  not  at  the  same  time  create  an  interest  or  estate  in 
the  land,  either  legally  or  equitably,  because  of  the  want 
of  ownership  therein  at  the  time.  Whatever  way  we  may 
turn  the  proposition,  however,  the  agreement  or  covenant 
with  reference  to  the  establishment  of  the  sixty  foot  high- 
way to  Spaulding  Street  was  a  mere  personal  covenant, 
wholly  collateral  to  the  land,  and  not  assignable. 

But,  if  it  be  conceded  that  plaintiffs  have  a  standing  to 
enforce  the  agreement  by  reason  of  yet  having  an  undi- 
vided one-half  interest  in  the  title  to  lots  16  to  20,  inclu- 
sive, they  cannot  enforce  it  as  against  Zahm,  the  successor 
to  the  university,  as  it  is  not  shown  that  he  took  with  no- 
tice or  knowledge  thereof,  and  the  covenant  of  the  uni- 
versity is  therefore  not  binding  upon  him  in  any  sense. 
As  the  agreement  affects  the  tract  upon  which  the  univer- 
sity was  given  an  option  to  purchase,  it  was  such,  perhaps, 
as  would  have  bound  the  university  in  equity  to  grant  the 
easement.  The  first  parties  thereby,  in  effect,  reserved 
the  right  to  have  that  part  of  Ballantyne  Street  from  the 
angle  east  changed  or  relocated  ;  and,  if  the  deed  had  been 
made  in  accordance  therewith,  it  would  have  amounted  to 
a  reservation  in  the  grant,  or,  as  is  sometimes  construed, 
a  grant  by  the  university,  and  that  would  have  been  the 
end  of  the  matter  so  far  as  that  particular  tract  is  con- 
cerned, and  the  easement  would  have  been  impressed  upon 
the  estate.  But  the  deed  was  to  the  whole  tract,  with  a  col- 
lateral undertaking  on  the  part  of  the  university,  if  the 
memorandum  of  its  secretary  may  be  so  construed  as  con- 
tinuing the  original  agreement  still  to  relocate  the  street 
as  stipulated.  This  undertaking,  however,  so  far  as  the 
record  discloses,  was  wholly  unknown  to  Zahm,  and  he 
could  not  be  bound  by  it.  Nor  did  the  recording  of  the 
original  agreement  serve  to  notify  him  constructively,  as, 
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at  the  time  be  purcbased,  the  title  to  the  latter  tract  had 
apparently  been  conveyed  by  the  first  parties  to  the  uni- 
versity without  reference  to  the  agreement,  so  that  he  may 
well  have  supposed  that  it  had  been  abandoned,  and  that 
his  title  was  good. 

It  follows  from  these  considerations  that  the  decree  of 
the  trial  court  must  be  reversed,  and  the  complaint  dis- 
missed, and  it  is  so  ordered.  Reversed. 


Argued  6  January,  decided  1  February,  1904.         ' 

FBOMAN  V.  FBOMAH. 

[75  Pac.  1185.] 

From  Linn :  Reuben  P.  Boise,  Judge. 

Suit  by  Laura  Ella  Froman  against  Thomas  Froman,  in 
which  defendant  prevailed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Dan 
R.  Murphy,  Gale  S.  Hill,  and  John  F.  Watts,  with  an  oral 
argument  by  Mr.  Murphy  and  Mr.  Hill. 

For  respondent  there  was  a  brief  over  the  name  of  Weath- 
erford  &  Wyatt,  with  an  oral  argument  by  Mr.  J.  R.  Wyatt. 

Per  Curiam. — This  is  a  suit  for  divorce.  Both  parties 
seek  affirmative  relief.  The  decree  in  the  court  below  was 
in  favor  of  defendant.  No  questions  of  law  are  involved. 
The  evidence  is  voluminous  and  is  of  such  a  character  as 
ought  not  to  be  embodied  in  an  opinion.  We  have  exam- 
ined the  record  with  care  and  concur  in  the  conclusions 
of  the  trial  court.    The  decree  is,  therefore,  affirmed. 

Affirmed. 

Mr.  Justice  Wolverton  took  no  part  in  the  decision. 

44  Or. 10 
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Decided  4  April.  1904. 
IB  WIN  v.  WASHINGTON  LOAN  ASSOO. 

[76Pac.  1184.] 

From  Marion :  Reuben  P.  Boise,  Judge. 

Suit  by  W.  J.  Irwin  against  the  Washington  National 
Building,  Loan  &  Investment  Association,  resulting  in  a 
decree  from  which  defendant  appealed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  oi  Peters 
&  Powell  and  Guy  G.  Willis. 

For  respondent  there  was  a  brief  ov^r  the  name  of  Car- 
son &  Adams,  with  an  oral  argument  by  Mr,  John  A.  Car- 
son. 

Mr.  Chief  Justice  Moore  delivered  the  opinion. 

This  is  a  second  appeal  from  a  decree  cancelling  a  mort- 
gage upon  the  payment  of  the  sum  found  due  thereon. 
In  the  former  opinion,  Mr.  Justice  Bean,  speaking  for  the 
court,  says :  "  It  follows  from  these  views  that  all  payments 
made  by  Rotan  prior  to  his  sale  to  the  plaintiff  must  be 
applied  as  intended  by  him  and  the  defendant  company, 
but  that  all  payments  made  thereafter  by  the  plaintiff  as 
interest  in  excess  of  the  agreed  rate  will  be  applied  to  the 
discharge  of  the  principal,  and  a  decree  will  be  entered 
here  accordingly,  if  it  can  be  done  under  the  record ;  if 
not,  the  cause  will  be  remanded  to  the  court  below  for  fur- 
ther proceedings":  42  Or.  105.  The  cause  having  been 
sent  back,  evidence  was  taken,  from  which  the  court  found 
that  there  was  due  from  plaintiff  on  account  of  the  mort- 
gage, the  sum  of  $184.75,  which  sum  having  been  paid 
into  court,  a  decree  was  rendered,  cancelling  the  lien.  We 
have  examined  the  evidence  submitted  aiid  conclude  there- 
from that  the  sum  awarded  was  all  that  was  due  the  de- 
fendant under  the  rule  heretofore  announced. 

Other  questions  are  presented  by  defendant's  counsel  in 
their  brief,  but  deeming  them  unimportant,  the  decree  is 
affirmed.  Affirmed. 
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ABANDONMENT 

Of  Water  by  Changing  Point  of  Dlventlon.    Hee  Waters,  18. 
Of  Highway  by  Allowing  Railroad  Thereon.    Bee  Highways,  6. 
Rights  of  Finder  of  Abandoned  Property.    See  Lost  Property,  1. 

ABATEMENT  AND  REVIVAL. 

Transfer  of  Title  After  Complaint  Has  Been  Filed. 

Under  B.  A  C.  Comp.  U  51, 886,  and  745,  subd.  2,  an  assignee  who  acquires  title 

to  thesubject-matter  of  litigation  after  the  filing  of  the  complaint  takes  subject  to 

the  fortunes  of  litigation,  and  Is  bound  by  the  proceedings  against  his  assignor. 

JPosMon  V.  Ouaranty  Loan  Assoc.  100. 
ACCEPTANCE 

Of  Goods— Time  Allowed  for  Examination.    See  Sales,  2. 

Of  Goods— Conduct  Amounting  to.    See  Sales,  8,  4, 

ACCOUNTING. 

Time  of  Rbqui ring— Whether  Before  or  After  Final  Decree. 

In  a  suit  to  establish  a  constructive  trust  and  for  an  accounting,  It  Is  proper  to 
reserve  the  matter  of  the  accounting  for  further  hearing  and  consideration  after 
decreeing  the  establishment  of  the  trust.  Schwartz  v.  Oerhardt^  425. 

ACCOUNT  STATED. 

Effect  of  Failure  to  Object. 

By  not  objecting  to  an  account  within  a  reasonable  time  after  Its  presenta- 
tion, the  debtor  may  be  said  to  concede  its  correctness,  and  it  then  becomes  an 
account  stated.    In  this  case  the  account  was  held  for  more  than  a  month. 

Oorman  v.  McOowan^  507. 
ACQUIESCENCE. 

Elstoppel  not  Created  by  Silence.    See  Licenses,  1, 2. 

ACTION. 

Changing  Theory  of  Proceeding  on  Appeal. 

Where  a  suit  was  brought  to  enjoin  aclty  from  reassessing  plalntlflTs  property 
for  a  street  improvement,  the  fact  that  the  contractors  and  the  owners  of  the 
warrants  Issued  onaccountof  theimprovement  were  made  partiesdld  notauthor> 
Ize  plaintiff  to  change  the  theory  of  the  suit  to  one  bj'  taxpayers  to  cancel  illegal 
municipal  warrants.  Kadderly  v.  Portland,  IIH. 

ACTS  OF  LEGISLATURE. 

Constitutionality  of  Acts.    See  Const.  Law. 
Titles  and  Construction.    See  Statutes. 

ADEQUATE  REMEDY  AT  LAW.    See  Equity,  2. 

ADMISSIONS. 

Effect  of  Failure  to  Object  to  Statement  Made  in  Another  Case  In  Presence 

of  Witness.    See  Evidence,  5. 
By  Restatement  of  Matter  Denied.    See  Pleading,  0. 

ADVERSE  POSSESSION. 

Requisites— Acquisition  of  Right  by  Prescription— Limitations. 
1.  In  order  to  start  the  operation  of  the  statute  of  limitations  in  favor  of  one 
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claiming  adverse  possession  without  color  of  title,  the  possession  must  be  actual 
as  distinguished  from  constructive,  and  should  be  indicated  by  such  acts  of  use 
as  the  land  is  adapted  to— cultivation,  for  instance,  or  the  construction  of  build- 
ings for  a  particular  purpose,  or  a  substantial  inclosure  of  the  whole  tract— and 
must  be  exclusive  in  character.  HamiUon  v.  Fluomop,  87. 

Prescription— PoasBssioN  Under  Executory  Contract— Limitations. 

2.  As  between  one  holding  land  under  an  executory  contract  and  the  grantor, 
the  statute  of  limitations  as  to  adverse  possession  cannot  run  in  favor  of  such 
holder,  or  his  grantee  or  successor,  until  he  becomes  entitled  to  a  deed. 

HamiUon  v.  Fluonwy^  07. 

Prescription— Necessity  of  Distinct  and  Exclusive  Possession. 

8.  Adverpe  possession  cannot  be  predicated  on  a  fencing  of  the  land  claimed 
with  tracts  belonging  to  other  persons,  and  the  use  of  the  entire  inclosure  by  all 
the  owners  indiscriminately,  as  such  an  occupancy  is  neither  actual  nor  exclusive. 

Hamilton  v.  F'tuontojf,  97. 

Prescription— Example  of  a  Use  not  Adverse. 

4.  The  use  by  a  lower  proprietor  of  water  after  It  has  passed  the  upper  proprie- 
tor's boundary  is  not  adverse  to  the  upper  proprietor,  so  as  to  lay  the  basis  for  a 
claim  by  adverse  user.  Beera  v.  Sharpe,  386. 

Example  of  Color  of  Title— Adverse  Possession. 

6.  A  sherilTs  deed  fUlly  describing  a  tract  of  land,  based  on  a  sale  in  pursu- 
ance of  a  mortgage  foreclosure,  in  which  the  land  was  also  correctly  described, 
constitutes  a  color  of  title.  HamiUon  v.  ^luomoy,  07. 

Effect  of  Adverse  Possession  Based  on  Permissive  Use. 

6.  An  adverse  claim  of  title  or  right  cannot  be  founded  on  a  possession  initiated 
and  continued  by  another's  permission.     Oregon  Cfity  v.  Oregon  d*  OaU  R.  Cb.  166(; 

Tumey  v.  Southern  Pac,  Co.  280;  MePhee  v.  Keltey,  IM. 

Title  Acquired  by  Adverse  Possession. 

7.  The  effect  of  adversely  holding  land  under  color  of  title  for  more  than  ten 

years  is  to  confer  the  fee-simple  tiile  upon  such  holder. 

HamiUon  v.  Ftuorney,  97. 
ADVERSE  USE  OF  WATER. 

Cotenancy— Notice  of  Exclusive  Claim.    See  Waters,  0, 10. 
AGENTS  AND  AGENCY.    Same  as  PRINCIPAL  &  Agent. 

AIDER 

Of  Complaint  by  Answer.   See  Pleading,  14. 

ALTERATION  OF  INSTRUMENTS. 

Burden  of  Proof. 

An  allegation  that  a  note  has  been  changed  since  being  signed  must  be 
proved  by  the  party  allying  it.  OaUoway  v.  Bartholomew,  75. 

ALTERNATIVE  PLEADING.    When  Permissible.    See  Pleading,  4, 13. 

AMENDMENT 

Of  Pleadings  on  Appeal.    Bee  Justices  of  the  Peace,  8. 
Of  Title  of  Court.    See  Pleading,  2. 
Of  Constitution.    See  Constitutional  Law,  1, 2, 3. 
Of  Pleading  is  Discretionary.    See  Pleading,  9. 

APPEAL  AND  ERROR. 

Constitutional  Right  of  Appeal. 

1.  The  right  of  appeal  is  wholly  constitutional  and  statutory,  and  under  the 
(Tonstitution  of  Oregon  the  cases  in  which  appeals  may  be  taken,  and  the  methods 
of  precedure  therein,  are  such  only  as  the  statutes  may  provide. 

Kadderly  v.  Portland,  lift. 
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Pbrsumption  of  Correctnrss  of  Ruling  of  Trial  Court— Appeal. 

2.  TheevldeDce  beiDfl^confllctlDgafl  to  the  actual  looatioii  of  a  road  eHtabllshed 
by  the  oooDty  court,  It  will  be  presumed  on  appeal  that  it  was  located  as  provided 
by  the  statutes.  Letley  v.  Klamath  County^  441. 

Idem. 

5.  In  an  action  for  assault  and  battery,  where  plaintiff  testified  as  to  his  ex- 
amination by  a  physician,  but  no  evidence  was  offered  as  to  the  value  of  such 
services,  it  must  be  presumed  on  appeal  that  the  Jury  disregarded  it,  or  the  court 
withdrew  the  testimony  of  plaintlfffrom  the  Jury,  or  charged  the  Jury  to  disre- 
gard it,  though  the  bill  of  exceptions  Is  silent  on  the  subject. 

Jones  v.  Peter aan^  161. 

Findings  by  Court—Conclusivsness  on  Appeal. 

4.  The  weight  of  evidence  in  support  of  the  findings  of  a  Judge  before  whom  a 
case  has  been  tried  without  a  Jury,  will  not  be  considered  on  appeal,  if  any  com 
petent  evidence  was  received.  Attoria  Railroad  Co.  v.  Kem^  688. 

Idem. 

6.  Where  a  case  is  tried  by  the  court  without  a  Jury,  its  findings  of  £Eu;t,  like  a 

verdict,  can  be  disturbed  only  where  the  evidence  is  InsufUcie  n  t  as  a  matter  of  law . 

Good  V.  Smith,  578. 
Idem. 

6.  Findings  of  flact  by  the  trial  court  in  a  law  action  are  to  be  considered  on 
appeal  as  the  verdict  of  a  Jury,  and  will  not  be  disturbed  unless  it  appears  that  the 
evidence  on  which  they  were  made  was  insufficient  as  a  matter  of  law  to  sustain 
them.  Oorman  v.  AfcOowan,  507. 

Harmless  Brror. 

7.  Receiving  evidence  on  a  matter  admitted  by  the  pleadings  Is  usually  harm- 
less. Oallowav  v.  Bartholomew^  76;  Tumey  v.  Southern  Pac.  Co.  280. 

RPECiAL  Direction  on  Reversing  Judgment. 

8.  Whatever  may  be  the  correct  practice  as  to  directing  the  trial  court  to  enter 
a  specified  Judgment  upon  a  remandment  of  the  case,  no  direction  should  be  given 
where  the  respondent  has  not  offered  material  evidence  because  of  a  misunder- 
standing as  to  the  efltet  of  certain  decisions  of  this  court.  Lenz  v.  Blake,  500. 

Dismissing  Appeal— Nature  of  Proceeding. 

9.  Where  a  cause  was  instituted  as  an  action  at  law,  a  Jury  waived,  findings 
of  fkust  and  law  made  by  the  court.  Judgment  rendered,  and  a  bill  of  exceptions 
settled  as  in  an  action  at  law.  It  will  on  appeal  be  sufflclently  regular  for  the  ap- 
pellant to  file  the  first  brief  as  if  it  were  an  action  at  law.  and  he  will  be  allowed 
to  file  the  evidence  as  if  the  cause  were  in  equity,  which  question  the  court  will 
tiort-determine  on  a  motion  to  dismiss  the  appeal.  Schmidtke  v.  Keller,  'JR. 

Instructions— Entire  Charge  to  Jury  Must  be  Considered. 

10.  In  determining  the  correctness  of  a  clause  or  paragraph  of  a  charge  to  a  J  ury 
it  must  all  be  considered,  for  an  important  qualification  may  have  been  expresned 
but  once,  though  understood  to  be  applicable  to  subsequent  paragraphs:  Thus, 
where  the  defense  in  an  action  for  the  price  on  a  cr>n  tract  of  sale  Is  that  there  were 
fhiudolent  representations,  and  the  court  at  the  outset  of  the  general  charge  states 
that  the  burden  of  proving  the  fraudulent  representations  is  with  defendant,  and 
defines  what  will  constitute  such  a  fiuud  and  deceit  as  will  relieve  defendant  of 
his  obligation,  subsequent  Instructions  making  no  reference  to  firuud  must  be  read 
in  connection  with  the  first  paragraph.        La  Oranile  Inveatment  Oo.  v.  Shaw,  416. 

Costs  on  Appeal.   See  Costs. 

AF*PBARANCE. 

Effect  of  on  Jurisdiction. 

One  who  enters  a  general  appearance  in  a  pending  case  thereby  confers  on  the 
court  Juriidietion  over  his  person.  JHcAniith  v.  Grant,  57;  Adams  v.  Kelly,  tf6. 
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APPROPRIATION. 

Extent  of  Ri^ht  to  Appropriate  for  Irrigation.    Bee  Watbrb,  6,  7, 11. 
Relative  Rights  of  First  and  Other  Appropriators.    See  Waters,  5, 11. 

APPURTENANCE. 

Nature  of  Rights  of  Way— In  Gross  or  Appurtenant.    See  pp.  618-621. 

ASSAULT  AND  BATTERY. 

EviDENCB— Nonsuit. 

In  an  action  for  assault  and  battery,  where  plaintlflfs  evidence  was  that  de- 
fendant assaulted  and  beat  him,  cutting  his  face  and  causing  him  great  pain,  a 
nonsuit  was  properly  denied.  Jones  v.  Peteratm,  161. 

ASSESSMENT. 

Power  of  Board  of  Equalization  to  Assess.    See  Taxation,  7. 
Restrictions  on  Assessing  National  Bank  Stock.    See  Taxation,  2, 3. 
Standard  of  Value  for  National  Bank  Stock.    See  Taxation,  8. 
Method  of  Correcting  Inequalities  or  Irregularities  Not  the  Result  of  Wrong 
Rules  or  Intentional  lojustice.    See  Taxation,  9. 

ASSIGNMENTS. 

Transfer  of  Mutual  Benefit  Certificate.    See  Insurance,  9, 10, 1 1. 

ASSIGNMENTS  OF  ERROR. 

Particularity  of  in  Petition  for  Writ.   See  Writ  of  Review,  8. 

ASSUMPTION 

Of  Risk  of  Employment  by  Employ^.    See  Master  A  Servant,  d. 

ATTACHMENT.   See  Garnishment. 

ATTESTATION 

Of  Municipal  Ordinances.    See  Munic.  Corp.  2. 

ATTORNEY  AND  CLIENT. 

Claim  by  Attorneys  on  Fund  in  Court. 

An  attorney  who  represents  an  insolvent  in  resisting  the  efforts  of  creditors 
to  reach  his  property  is  not  entitled  to  compensation  outof  any  fUnd  in  court  cre- 
ated ft-om  the  property  in  litigation,  whatever  may  be  the  rule  where  attorneys 
have  assisted  in  creating  or  preserving  a  fond.  jFbrd  v.  OiWert,  250. 

AUDITORS. 

Public  Claims— Duty  of  Secretary  of  State.    See  States,  1, 8. 

BANKRUPTCY. 

Provable  Claim. 

1.  A  decree  obtained  in  Minnesota  against  a  domestic  corporation  and  Its 
stockholders,  adjudging  the  company  Insolvent,  establishing  its  Indebtedness, 
awarding  a  Judgment  against  It  for  that  sum,  and  also  against  the  stockholders 
severally  for  the  par  value  of  their  respective  holdings,  is  a  "provable"  debt 
against  a  nonresident  stockholder,  within  the  meaning  of  section  17  of  the  na- 
tional bankruptcy  act  of  1888,  where  it  was  entered  prior  to  the  adjudication  of 
insolvency  of  the  stockholder,  e%'en  though  such  stockholder  did  not  appear  In 
the  original  salt  and  was  always  beyond  reach  of  process.  Dtght  v.  Chapman,  265w 

Receiver  Not  a  Creditor  But  an  Agent. 

2.  A  receiver  appointed  under  a  state  law  to  collect  the  unpaid  stock  sub- 
scriptions due  from  the  shareholders  of  an  insolvent  corporation  is  not  a  **cred- 
itor"  of  a  bankrupt  shareholder,  under  the  bankruptcy  act  of  1806,  1 1,  subd.  9; 
but  he  is  the  "duly  authorised  agent"  of  the  creditors  of  the  insolvent  corpora- 
tion, within  the  meaning  of  that  act,  for  the  purpose  of  proving  their  claim  in 
bankruptcy.  IHfffU  v.  Chapman,  *M&, 
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DiscHARGK— Imputed  Notice  to  Agent  of  Cbeditobs. 

8.  The  notice  and  knowledge  of  the  bankruptcy  of  a  penion  against  whom  a 
receiver  has  a  claim,  obtained  as  cashier  of  a  bank  that  also  has  a  claim  against 
the  same  bankrupt,  Is  binding  on  such  cashier  In  his  capacity  as  receiver  and 
agent  of  the  creditors  whom  he  represents,  and  he  is  chargeable  with  notice  of 
the  bankruptcy  proceedings,  within  the  scope  of  section  17,  subd.  8  of  the  bank- 
ruptcy act  of  1898.  Diffht  v.  Chapman,  265. 

Fraud  In  Obtaining  Discharge— Rights  of  Creditors. 

4.  Under  Bankruptcy  Act,  July  1, 1886,  c.  541,  §  70,  cl.  "e,"  conferring  on  a  trustee 
in  bankruptcy  the  right  to  avoid  any  transfer  by  the  bankrupt  of  his  property 
which  any  creditor  might  have  avoided,  and  to  recover  the  property  so  trans- 
ferred, or  its  value,  a  Judgment  creditor  of  the  bankrupt,  after  his  discharge,  can- 
not levy  on  and  sell  the  bankrupt's  property  because  of  fraud  in  securtng  the  dis- 
charge. Hibbard  v.  Hendergon,  818. 

BANKS  AND  BANKING. 

Liability  of  National  Bank  Stock— Kind  of  Property. 

National  bank  stock  is  personal  property,  within  the  meaning  of  B.  A  C. 
Comp.  g  8058,  directing  that  personal  property  shall  be  assessed  for  taxation  at  Its 
true  value  in  cash.  Ankenj/  v.  Blakley,  78. 

Assessment  of  Bank  Stock— Discrimination— Statutes.    See  Taxation,  2-8. 

BATTERY.    Same  as  Assault  A  Battery. 

BENEFICIAL  ASSOCIATIONS.    See  Insurance,  7, 11. 

BILLS  AND  NOTES. 

Construction  and  Operation— Relation  of  Parties  Thereto. 

1.  A  signed  and  delivered  note  Is  the  obligation  of  the  signers,  as  to  the  payee, 
though  one  or  some  of  the  signatures  may  have  the  word  "surety"  attached.  The 
only  efl^t  of  such  a  signature  is  to  adjust  the  relationship  of  the  signers  between 
themselves.  ,  OaUoway  v.  BartholomeWj  75. 

Operation  of  Note  as  Payment  of  a  Debt. 

2.  Acceptance  of  a  promissory  note  is  not  a  dischai^e  of  the  debt  thereby  repre- 
sented unless  the  parties  so  agree.  Stringham  v.  Mutual  In*.  Co.  447. 

Action— Example  of  Frivolous  Answer. 

8.  In  an  action  on  a  duebill  the  answer  alleged  that  defendant  had  contracted 
with  a  certain  person  for  the  construction  of  a  building  for  him,  and  that  plain- 
tlflfb  had  contracted  with  such  person  to  do  the  woodwork  therein;  that  plaintiff's 
failed  to  complete  the  work  required,  but  that  defendant  paid  them  a  stated  sum 
in  excess  of  the  value  of  their  services,  which  plain tiffb  agreed  to  repay;  and  that 
defendant,  in  consideration  of  plain  tiffs*  promise  to  complete  the  building  accord- 
ing to  contract,  delivered  the  note  sued  on,  but  that  the  work  bad  not  been  com- 
pleted, whereby  the  consideration  had  failed,  and  Judgment  was  demanded  for 
the  overpayment.  Held,  that  the  answer  was  frivolous,  there  being  no  obligation 
on  the  part  of  plaintiffs  to  perform  work  for  defendant,  nor  on  the  part  of  de- 
fendant to  pay  therefor,  and  plaintifnt'  fiftllure  to  perform  constituting  no  consid- 
eration for  the  note,  in  the  absence  of  any  novation.  Dixon  v.  Johnton,  48. 

Action— Admission  of  Execution  and  Delivery  of  Note. 

4.  Plaintiff  having  pleaded  the  execution  and  delivery  of  a  promissory  note 
by  a  general  description,  defendants  denied  the  allegations  of  the  complaint,  and 
for  a  further  answer  set  up  the  same  note  by  copy,  allying  that  one  of  the  signers 
wrote  "surety"  after  his  name,  which  plaintiff  had  erased.  This  was  an  admission 
of  the  execution  and  delivery  of  the  note  sued  on,  and  it  was  unnecessary  to  pro- 
duce the  original.  OaUoway  v.  Bartholomew,  75. 

Action— Burden  of  Proof  as  to  Alteration  of  Note. 
6.  An  alleged  alteration  of  a  promissory  note  is  a  matter  of  defense,  the  burden 
of  proof  of  which  is  on  the  defendant.  Galloway  v.  Bartholomew j  75. 
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BOARD  OF  EQUALIZATION. 

Right  of  to  Make  an  OiiglQal  Assessment.   See  Taxation,  7. 

BONA  FIDE  PURCHASERS. 

See  Fraudulent  Conveyances,  4 ;  Vendor  A  Purchaser,  4. 

BOND 

Of  Tax  Collector— Liability  of  Sureties.    Sec  Taxation,  11, 12. 

BOUNDARIES. 

Monuments  Control  Distancss. 

In  determining  tbe  boundaries  of  land  which  Is  part  of  an  original  govern- 
ment survey,  the  courses  and  distances  designated  by  the  field  notes  must  give 
way  to  the  monuments  marking  the  original  survey,  when  their  location  can  be 
ascertained.  Sehmidtke  v.  KeUer^  2S. 

Rule  as  to  Rejecting  Parts  of  Descriptions.    See  Deeds. 

Plat  Shown  by  Seller  as  an  Estoppel.    See  Vendor  A  Purchaser,  2, 4. 

BRIDGES. 

Negligent  Injury  to  Bridge  by  Vessel— Jurisdiction. 

1.  Under  B.  A  C.  Comp.  §  4627,  providing  that  the  owner  of  any  vessel  which, 
when  within  the  waters  of  the  State,  has  through  negligence  caused  Injury  to 
bridges,  etc.,  shall  be  liable  for  damages  resulting,  and  that  the  person  so  injured 
may  recover  the  same  in  an  action  at  law  in  the  circuit  court  of  the  county  In 
which  such  vessel  may  be  found,  the  state  courts  have  Jurisdiction  of  an  action 
for  damages  to  a  bridge  trestle  constructed  on  piles  driven  in  the  bed  of  a  naviga- 
ble river  of  this  State,  between  high  and  low  tide. 

Aaioria  Railroad  Co,  v.  Kem^  588. 
Remoteness  of  Evidence. 

2.  In  an  action  by  a  railroad  for  damage  to  its  bridge  trestle,  caused  by  defend- 
ants barges  breaking  loose  from  their  moorings  in  a  river  near  the  ocean,  and 
drifting  against  the  trestle,  the  testimony  of  a  witness,  who  was  some  fifteen  or 
sixteen  miles  seaward,  as  to  the  character  of  the  storm  that  caused  the  barges  to 
break  loose,  is  admissible.  Astoria  Railroad  Cb.  v.  Kern,  538. 

BROKERS. 

Right  or  to  Commission. 

The  right  of  plalntiflT,  a  real  estate  agent,  to  recover  on  his  contract  for  sale  of 

defendant's  Interest  in  land  for  a  certain  sum,  is  notafllected  by  a  change,  without 

the  defendant's  knowledge,  in  an  agreement  relative  to  purchase  of  other  interests. 

Good  V.  Smith,  S7K 
BUILDING  AND  LOAN  ASSOCIATIONS. 

Abatement  by  Transferring  Title  After  Suit. 

1.  A  building  and  loan  association  cannot  avoid  litigation  in  the  courts  of 
this  Stnteover  the  application  of  payments  made  it  by  a  borrower  by  transferring 
the  note  and  mortgage  to  a  nonresident  aft«r  the  commencement  of  legal  pro- 
ceedings. JPosson  V.  Ottaranty  Loan  Aatoe.  106. 

Application  of  Payments  by  Borrower. 

2.  A  contract  between  a  borrowing  member  of  a  building  and  loan  association 

and  the  association,  by  which  the  borrower  pays  interest  on  the  loan  and  other 

charges  which  make  the  annual  charge  for  the  use  of  the  money  borrowed  more 

than  the  hlghestamountof  legal  Interest,  is  usuriousastoall  payments  other  than 

the  Interest  stipulated ;  and,  as  between  the  parties,  all  such  payments  should  be 

appled  to  the  payment  of  the  debt  and  interest. 

Sipping  V.  WcuhingUm  Invest  Auoc.  I16L 
Idem. 

3.  The  relation  between  a  building  and  loan  association  and  a  borrowing  mem- 
ber being  one  of  lender  and  borrower  only,  the  latter  is  not  estopped  by  delay  from 
demanding  a  proper  appllcatJon  of  his  payments.  A  claim  of  estoppel  because  bad 
tbe  association  known  sooner  that  such  a  claim  would  be  madelt  would  not  have 
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settled  wltb  other  members  as  it  did,  is  not  Rood,  for  the  association  is  not  an 
innocent  party  who  has  been  ii^ared  by  the  conduct  of  the  borrower,  but  is  the 
originator  of  an  unlawful  scheme  by  which  the  borrower  has  been  injured. 

Johfuon  V.  WcuMngUm  Loan  Assoc.  fl08. 

Application  of  Paymbnts  by  Gbantob. 

4.  A  member  having  mortgaged  property  to  a  building  and  loan  association  to 
secure  a  usurious  loan,  and,  after  making  sundry  payments  thereon,  conveyed  it 
to  one  who  did  not  assume  the  debt  but  voluntarily  continued  the  payments  for 
some  time,  and  having  been  appointed  executor  after  the  grantee's  death,  is  en- 
titled to  sue  and  obtain  an  application  to  the  extinguishment  of  the  debt  of  all 
payments  made  by  him,  and,  as  executor,  to  obtain  a  like  application  of  all  pay- 
ments made  by  decedent.  Epping  v.  Washington  Invest,  Assoc,  110. 

Rbcovbbinq  Voluntary  Oybrpaymbnts. 

6.  A  borrowing  member  of  a  building  and  loan  association  who  has  volun- 
tarily and  knowingly  paid  usurious  sums  on  his  loan,  cannot  recover  the  money 
so  paid.  Bsaeh  v.  Ouarantp  8av,  Assoc,  680. 

Natcbb  of  Pbocbbding  to  Rbcovbr  Oybrpaymbnts. 

6.  A  proceeding  against  a  building  and  loan  association  by  a  borrowing  mem- 
ber thereof  to  recovev  amounts  alleged  to  have  been  overpayments  on  his  loan  is 
a  suit  in  equity  and  not  a  law  action,  since  it  amounts  to  a  demand  for  an  ac- 
counting. This  is  not  afRscted  by  a  claim  that  such  payments  were  Induced  by 
fraud  of  agents  of  the  defendant.  Betich  v.  Guaranty  8av,  Assoc.  580. 

BURDEN  OF  PROOF 

As  to  Alteration  of  Negotiable  Paper.    See  Bills  A  Notbs,  5. 

As  to  Good  Faith— Conveyance  to  Relative.    8ee  Fraud.  Convey.  4, 5. 

Showing  Relationship  of  Employ^.    See  Mast.  A.  Sbry.  1. 

Breach  of  Warranty  of  Chattels  Sold.    See  Sales,  7. 

In  Claims  of  Constructive  Trust.    See  Trusts,  4. 

In  Cases  of  Contributory  Negligence.    See  Nbolioence,  5. 

BY-LAWS. 

Validity  of  Assignment  of  Proceeds  of  Mutual  Insurance  Policy  Without  Com- 
pliance With  By-Laws.   See  Insurance,  9. 

CARRIEEIS. 

Relation  Between  Passenger  and  Carrier. 

1.  The  mere  silent  acquiescence  of  a  railroad  conductor  in  not  objecting  when 
he  finds  a  person  riding  on  a  part  of  the  train  not  designed  for  passengers  does 
not  make  such  person  a  passenger.  Radley  v.  OblumtHa  Ry.  Oa.  8S2. 

IDBV. 

2.  The  relation  of  passenger  and  carrier  is  one  of  contract,  and  begins  only 
when  the  passenger  passes  under  the  care  of  the  carrier  to  be  traosported  in  the 
place  provided  for  that  purpose.  While  it  sometimes  happens  that  a  person  is  con- 
sidered a  passenger  before  actually  boarding  the  conveyance,  he  is  not  so  consid- 
ered after  boarding  it  in  a  part  not  intended  for  passenger  accommodation.  Thus, 
a  person  who  goes  to  a  railroad  station  Intending  to  board  a  train,  but  who  rides 
on  the  engine,  is  not  a  passenger  with  reference  to  either  the  station  or  the  train. 

Radley  v.  Cblumbia  Ry.  Co.  332. 

Contributory  Negligence  of  Passenger— Riding  on  Engine. 

8.  A  person,  who  at  the  direction  of  the  engineer,  and  without  the  knowledge 
of  the  conductor,  rides  on  the  engine  of  a  train  which  carries  passengers,  and  is 
liVlured  by  an  occurrence  that  would  not  have  aflteted  him  had  he  been  in  the 
place  provided  for  passengers,  is  guilty  of  contributory  negligence. 

Radley  v.  (Mumbia  Ry.  Co,  3K2. 

CASES  IN  THE  OREGON  REPORTS  Applied,  Cited,  Distinguished,  and  Over- 
ruled in  this  Volume.    See  Ore<k>n  Cases. 
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CERTIORARI.    Same  as  Writ  of  Revibw. 

CHANGING  POSITION. 

Reasons  for  Refusing  a  Tendered  Deed  Cannot  be  Changed  After  Litigation 

Has  Been  Commenced.    See  Estoppel,  8. 
Theory  of  Complaint  Must  be  Adhered  to  Throughout.    See  Action. 
Persons  are  Bound  by  Their  Acts  When  Relied  On.    See  El^roppBL,  1,  2, 4. 

CHARGING  JURY. 

Entire  Charge  Given  Must  be  Considered.    See  Trial,  6. 

Charge  Must  Not  Exceed  Issues  Made  by  Pleadings.    See  Trial,  7. 

CHARTERS  OF  CITIES. 

Dallas,      1901,  g   27,  DaUas\\HaUock,'M(i,ioi. 

I   51,  DaUat  v.  Hallock,  iU6,  250,  2S5. 
Portland,  1888,  g   27,  Portland  v.  Yiek,  441. 
g   46,  Portland  v.  Yick,  447. 
lOOB,  I  214,  Kadderly  v.  Portland,  152. 

I  400,  Kadderly  v.  Portland,  118, 154, 160. 
I  401,  Kadderly  v.  Portland,  118,  155, 157. 

CHATTEL  MORTGAGES. 

Filing— Notice  Imputed  by  Record. 

1.  The  proper  record  of  a  chattel  mortgage  conclusively  imputes  notice  of  the 
contents  of  the  instrument,  and  of  the  mortgagee's  rights  thereunder,  irrespective 
of  actual  notice.  S^om  v.  Liveslep,  501. 

Construction— Lien  and  Enforcement  Thereof. 

2.  A  chattel  mortgagee  whose  mortgage  is  properly  recorded  may  safely  rely 

on  the  notice  conveyed  by  the  record,  and  is  not  obliged  for  his  protection  to  take 

possession  of  the  mortgaged  property,  even  when  he  is  entitled  to  do  so. 

Zbm  V.  Livesley,  501. 
Rights  of  Respective  Parties. 

8.  To  give  the  conduct  of  a  chattel  mortgagor  the  efTect  of  an  estoppel  against 
the  enforcement  of  the  Hen  he  has  created,  unless  he  is  theagentof  the  mortgagee, 
it  must  appear  that  he  intended  to  defraud  the  purchaser  ot  the  mortgaged  prop- 
erty, that  the  mortgagee  knew  of  such  intention  but  remained  silent,  and  that 
the  purchaser  acted  in  good  faith  to  his  injury.  Zom  v.  JAvesley,  501. 

CHILD. 

Care  Required  of  Minor  in  Meeting  Danger.    See  Negligence,  1-f. 

CIRCUIT  COURTS. 

Amendment  of  Pleadings  on  Appeal  To.    See  Justices  of  the  I^ace,  3. 

CITIES.    Same  as  Municipal  Corporations. 

CITY  ORDINANCES.    Same  as  Ordinances  OF  Cities. 

CLASS  LEGISLATION.    See  Constitutional  Law,  12. 

CLOUD  ON  TITLE.    Same  as  Quieting  Title. 

CLAIM  AND  DELIVERY.    Same  as  Replevin. 

CODE  CITATIO.NS.    Same  as  Statutes  of  Oregon. 

CX)LLATERAL  ATTACK 

On  Unequal  or  Irregular  AsscHsments.    See  Taxation,  9. 

COLOR  OF  TITLE. 

SherlfTs  Deed  with  Good  Description  Is  Color.    See  Adv.  Poss.  5. 
Nature  of  Possession  Necessary  W^hen  Claim  Is  Not  Based  on  Color  of  Title. 
See  Adverse  Possession,  1.  tf. 
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COMITY. 

Liability  of  Foreign  Trustees  to  Domestic  Courts.    See  Courts,  5,  6. 

COMMERCIAL  PAPER.    Same  as  Bills  <&  Notes. 

COMMON  CARRIERS.    Same  as  Carriers. 

COMPETENCY  OF  EVIDENCE.    See  Evidence,  4. 

COMPROMISE  AND  SETTLEMENT. 

Voluntary  Aorbement  Ui'on  Advice  of  Counsel. 

Under  the  general  rule  favoring  voluntary  settlements  between  disputing 
parties,  tbe  fact  of  settlement  being  a  sufficient  consideration  to  support  the  con- 
tract, a  compromise  of  a  dispute  over  the  life  of  a  certain  lease  by  destroying  the 
old  one  and  executing  a  new  lease,  both  parties  being  advised  as  to  their  rights, 
and  no  fraud  or  concealment  intervening,  cannot  be  avoided  in  equity. 

Sing  On  v.  Brown,  11. 
CONCLUSIONS  OF  LAW. 

Propriety  of  Striking  Out  on  Motion.    See  Pleading,  1. 

CONSTITUTIONAL  LAW. 

Adoption  of  Initiative  and  Referendum  Amendment. 

1.  The  amendment  to  Section  1  of  Article  IV  of  the  Constitution  of  Oregon, 
known  as  the  Initiative  and  Referendum  Amendment,  adopted  in  June,  10(K2,  was 
legally  proposed  and  adopted.  Kadderly  v.  Portland,  118. 

Amendments— Provisions  for  are  Mandatory. 

2.  The  power  of  amendment  contained  in  a  State  Constitution  is  a  limited 
conferred  power,  its  extent  is  measured  by  the  terms  in  which  it  is  granted,  and 
the  method  thereby  provided  is  strictly  binding  upon  both  people  and  l^slature. 

Kadderly  v.  Portland^  118. 

Amendments— Presumption  as  to  Validity  Of. 

8.  All  Intendments  are  in  favor  of  the  legality  of  statutes  or  constitutional 
amendments,  and  unless  they  are  clearly  in  violation  of  some  Aiudamental  re- 
quirement they  should  be  sustained.  Kadderly  v.  Portland,  118. 

Meaning  of  Term  "Additional  Amendment." 

4.  The  expression  "additional  amendment  or  amendments,"  occurring  in 
Const.  Or.  Art.  XVII,  I  2,  providing  that  no  such  amendment  shall  be  proposed 
while  another  one  is  awaiting  action,  means  any  amendment  to  any  part  or 
clause  of  the  constitution,  so  that  no  amendment  can  be  brought  forward  while 
any  one  theretofore  proposed  is  awaiting  the  action  of  a  legislature  or  the  people. 

Kadderly  v.  Portland,  118. 

Which  Legislature  Must  Provide  for  Submitting  an  Amendment. 

5.  Under  Const.  Or.  Art  XVII,  2  1,  providing  that  a  constitutional  amendment 
agreed  to  by  one  legislature  shall  be  referred  to  the  next  succeeding  legislature, 
and  that,  if  agreed  to  by  it  also,  it  shall  be  the  duty  of  the  legislative  assembly  to 
submit  such  amendment  to  the  electors  of  the  State,  it  devolves  upon  the  l^isla- 
ture  last  adopting  the  amendment  to  submit  it  to  a  popular  vote,  otherwise  it 
will  lapse.  This  requirement  of  submitting  the  amendment  to  a  vote  is  manda- 
tory upon  the  legislature  that  votes  last,  and  if  it  is  not  compiled  with  the  amend- 
ment lapses  upon  adjournment,  and  thereafter  is  not  awaiting  the  action  of  a  leg- 
islative assembly.  Kadderly  v.  Portland,  118. 

Construction  of  Constitutional  Provisions— Municipalities. 

tf.  The  Portland  charter  of  1908,  which  provides  that  local  improvements  shall 
be  paid  for  out  of  special  funds  created  by  assessing  the  property  benefited,  but 
does  not  make  any  provision  to  relieve  the  city  from  liability  contingent  on  the 
failure  of  the  funds,  except  to  allow  a  reassessment,  is  not  violative  of  Const.  Or. 
Art.  II,  1 5,  requiring  acts  incorporati  ng  cities  to  restrict  their  power  of  contracting 
debts,  for  there  is  some  limitation,  and  any  is  enough.    Kadderly  v.  Portland,  1 18. 
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GOVEBNMENTAIi  POWERS— LSOISLATIVE  QUJESTIOM. 

7.  The  question  whether  a  given  law  is  necessary  for  the  Immediate  preserva- 
tion of  the  public  peace,  health  or  safety,  and  thus  one  that  may  be  put  into 
operation  at  once  under  the  Initiative  and  Referendum  amendment  to  Section  i 
of  Article  IV  of  the  (Constitution  of  Oregon,  by  adding  to  it  an  emergency  clause, 
is  distinctly  for  the  legislature,  and  its  action  in  the  matter  is  not  Jadicially  re- 
viewable. Kadderly  v.  PorOand,  118. 

QOVBRNMENTAL  POWERS— JUDICIAL  QUESTION. 

8.  The  determination  of  the  validity  of  a  constitutional  amendment  is  a  Judi- 
cial and  not  a  political  question.  Kcuiderly  v.  PortlandLt  118. 

Governmental  Powers— Limitation  on  Veto  Power. 

9.  The  veto  power  of  the  Oovernor  is  not  affected  by  the  referendum  amend- 
ment to  Ck^nst.  Or.  Art.  IV,  §  1,  except  that  he  cannot  veto  measures  referred  by 
the  legislature— all  others  he  must  still  act  on  in  the  manner  now  provided. 

Kadderly  v.  PcrOand,  118. 
Police  Power- Right  to  Create  a  Monopoly. 

10.  The  legislature  cannot,  under  the  claim  of  exercising  the  police  power, 
create  a  monopoly  in  the  conduct  of  a  business  that  may  be  injurious  to  the  pub- 
lic welfare  through  the  manner  in  which  it  may  be  carried  on,  but  is  not  inher- 
ently so,  as,  for  example,  the  carrying  on  of  a  boarding  house  for  sailors. 

WhiU  V.  Holman,  180;   White  v.  Mears,  215. 

Personal  Political  Rights— Republican  Form  of  Government. 

11.  The  initiative  and  referendum  amendment  of  1902  to  the  Constitution  of 
Oregon  does  not  conflict  with  the  Constitution  of  the  United  States,  Art.  IV,  |  4, 
guaranteeing  to  every  State  a  republican  form  of  government,  since  the  repre- 
sentative feature  of  the  present  system  sUll  remains,  the  effect  of  the  amendment 
being  only  to  retain  in  the  mass  of  the  electors  a  larger  share  of  legislative  power 
than  heretofore.  Kadderly  v.  Portland,  118. 

Special  Privileges— Granting  Monopolies. 

12.  Under  Const.  Or.  Art.  I,  I  20,  prohibiting  the  granting  to  any  ciUsen  or  class 
of  cltlEens  privileges  which  shall  not  equally  belong  to  all  citizens  on  the  same 
terms,  a  monopoly  in  a  lawful  and  unii^urious  business  cannot  be  granted  by 
the  legislature.  White  v.  Holmant  180;  White  v.  Mean,  215. 

Right  to  Justice  and  to  a  Remedy  for  Injuries— Appeal. 

18.  Section  401  of  the  Portland  charter  of  190S,  which  allows  an  appeal  to  the 
circuit  court  fh>m  the  findings  of  the  council  on  the  ol^ection  of  any  property 
owner  to  a  reassessment  of  the  cost  of  a  local  improvement,  but  limits  the  Juris- 
diction of  the  circuit  court  to  a  determination  of  the  amount  of  special  benefits 
that  ought  equitably  to  be  assessed  against  the  property  of  the  appellant,  does  not 
contravene  Const.  Or.  Art.  VII,  g  9,  giving  the  circuit  courts  appellate  Jurisdiction 
and  supervisory  control  over  all  inferior  ofllcers  and  tribunals,  for  the  right  of 
appeal  thus  provided  is  not  exclusive  but  is  additional  to  other  remedies  that 
may  be  Invoked.  Kadderly  v.  Portkmd,  118. 

Constitutional  Right  of  Appeal. 

14.  The  right  of  appeal  Is  wholly  constitutional  and  statutory,  and  under  the 
Constitution  of  Oregon  the  cases  In  which  appeals  may  be  taken,  and  the  methods 
of  procedure  therein,  are  such  only  as  the  statutes  may  provide.  The  **8uper- 
vlsory  control"  over  Inferior  tribunals  conferred  by  Const.  Or.  Art.  VII,  2  0,  is  ex- 
ercised by  other  procedures  besides  appeal.  Kadderly  v.  Portland,  118. 

See,  also,  Municipal  Corporations,  9;  Officers,  1, 2;  Statutes,  4. 
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CONSTITUTION  OF  OREGON. 

ArUcle  I,  g  20,  pp.  180,  185,  191,  216,  222,  223. 

ArUcle      III,  ^   1,  p.  L50. 

Article      IV,  g   I,  pp.  119, 122, 128. 

i  20,  pp.  86,  71. 

i  28,  Subd.  1,  pp.  80,  71. 

g  28,  Bubd.  2,  pp.  218,  221,  222. 


2  28, 

p.  147. 

Article 

V,  2  15, 

pp.  119,  146. 

Article 

VI,  g   2, 

p.  382. 

Article 

VII,  2    1, 

pp.  66,  71. 

2   ». 

pp.  120,  156. 

Article 

IX,  2  1. 

pp.  120, 157. 

2    4. 

p.  384, 

ArUcle 

XI,  2   5. 

pp.  119. 152, 158. 

Article 

XV,  2   2, 

pp.  215,  219. 

Article  XVII,  g    1, 

pp.  118, 121, 186, 138,  140. 

2  'A 

pp.  118,  120,  136, 137,  140,  144. 

CONSTITUTION  OF  THE  UNITED  STATES. 
ArUcle  IV,  g  4,  pp.  110, 144. 

CONSTRUCTIVE  TRUSTS.    See  Trusts  A  Trustebh,  1,  2. 

CONTRACTS. 

Oral  Modification. 

A  modiflcation  of  the  oral  agreement  between  a  real  CMtate  broker  and  the 
owner  of  laud  relative  to  its  sale,  made  on  diftcovery  of  their  mistake  as  to  who 
was  the  owner  of  an  outstanding  interest,  becomes  part  of  the  contract,  so  that  it 
is  properly  pleaded  as  sach.  Gfood  v.  8mithf  578. 

CONTRIBUTORY  NEGLIGENCE. 

Riding  on  Engine  by  Passenger.    See  Carriera,  1,  2. 
By  Person  of  Immature  Years.    See  Neoliqencb,  1-4. 

CORPORATIONS. 

Liability  to  Civil  Action— Service  on  Managing  Agent. 

1.  Under  B.  A  C.  Comp.  g  55,  providing  for  service  of  summons  on  the  "presi- 
dent or  other  head  of  the  corporation,  secretary,  cashier,  or  managing  agent,"  a 
service  on  the  "vice  president  and  managing  agent"  of  a  corporation  is  sufficient, 
where  the  person  served  was  in  fact  the  managing  agent,  although  he  had  ceased 
to  be  vice  president,  the  statute  being  in  the  alternaUve. 

Oxut  Land  Co.  v.  Oregon  Oolonization  Co,  488. 
Sufficiency  of  Evidence  of  Agency. 

2.  The  evidence  here  is  satisfactory  that  the  person  on  whom  service  of  sum- 
mons was  made  was  in  fact  the  managing  agent  in  Oregon  of  the  defendant  cor- 
poraUon.  Coast  Land  Oo,  v.  Oregon  Colonization  Co,  483. 

Insolvency— Precedence  of  Unsecured  Debts  Over  Mortgages. 

3.  Unsecured  creditors  of  corporaUons  claiming  priority  in  the  payment  of 

their  debts  over  prior  secured  debts  must  show  that  they  are  clearly  within  the 

exceptions  under  which  such  preference  may  be  allowed. 

Security  TViMf  Cb.  v.  Ooble  Railroad  Cb.  370. 
COSTS. 

Service  of  Cost  Bill. 

I.  Under  SecUon  568,  B.  A.  C.  Comp.,  a  cost  bill  filed  more  than  five  days  after 
the  rendiUon  of  a  Judgment  or  decree  of  the  supreme  court  must  be  served  on  the 
adverse  party.  Anderson  v.  Adams^  529. 
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Filing  Cost  Bill  — Disbursements  on  Appeal. 

2.  Section  568  of  B.  <&  C.  Gomp.  as  amended  In  1908  (Laws  1908«  p.  208,  H).  i^cr- 
rtng  to  cost  bills,  applies  to  disbursements  only.  The  statutory  attorney's  fee 
and  the  filing  fee  on  appeal  are  collectible  under  other  sections  of  the  code,  with- 
out the  filing  of  a  cost  bill,  and  are  not  afflscted  by  section  568. 

Anderwn  v.  Adams,  529. 
COTENANCY. 

Right  of  Cotenant  to  Sell  Joint  Property.    See  Ten.  in  Com.  2. 

Notice  to  Cotenant  Not  Amounting  to  Adverse  Claim.    See  Watebs,  9, 10. 

COUNTY  ROADS.    Same  as  Highways. 

COURSES  AND  DISTANCES  Controlled  by  Monuments.    See  Boundabibs. 

COURTS. 

Extent  of  Jurisdiction— Judicial  (Questions. 

1.  In  the  United  States  the  determination  of  the  regularity  of  the  adoption  of 
a  constitutional  amendment  is  a  Judicial  question.       Kcidderly  v.  Portland^  UK 

Idem. 

2.  The  qaestion  whether  a  given  law  is  necessary  for  the  immediate  preeerva- 
tlon  of  the  public  peace,  health  or  safety,  and  thus  one  that  may  be  put  into 
operation  at  once,  under  the  Initiative  and  Referendum  amendment  to  Section  1 
of  Article  IV  of  the  Constitution  of  Oregon,  by  adding  to  it  an  emergency  clause, 
is  distinctly  for  the  legislature,  and  its  action  in  the  matter  is  not  Judicially  re- 
viewable. Kctdderly  v.  PorOarul,  !!& 

Idem. 

8.  Whether  a  proposed  taking  of  private  property  under  a  claim  of  eminent 
domain  is  in  fact  for  a  public  use  is  a  Judicial  question,  though  the  expediency 
and  extent  of  the  taking  are  legislative  in  character.  DalUu  v.  HaUock,  246. 

Jurisdiction  to  Enter  Nunc  Pro  Tunc  Order  After  Close  of  Term. 

4.  Even  after  the  close  of  the  term  during  which  findings  have  been  filed,  and 
after  the  lapse  of  the  time  allowed  by  B.  ft  C.  Com  p.  1 158,  beyond  the  term  for  fil- 
ing them,  the  court  may  direct  their  entry  in  the  journal.  Kem9  v.  Lee,  SSI. 

Comity— Construction  of  Decree  of  Foreign  Court. 

5.  The  decree  of  a  court  in  Germany  declaring  that  the  will  of  plainUffii' 
grandfather  was  void  in  so  for  as  it  attempted  to  deprive  plaintiffs*  father  of  the 
administration  and  enjoyment  of  three-fourths  of  plaintiflb'  inheritance  during 
their  minority,  and  further  declaring  that  the  father  was  entitled  to  such  admin- 
istration and  enjoyment  until  the  plain tifl's  should  have  completed  their  eight- 
eenth year,  and  directing  the  surrender  to  the  father  of  such  three-fourths,  may 
be  here  construed  as  having  finally  disposed  of  the  property,  so  that  it  then 
ceased  to  be  under  the  control  of  the  foreign  court,  and  Is  now  subject  to  the  con* 
trol  of  the  American  courts.  It  appearing  that  the  inheritance  was  converted  into 
money  and  brought  within  this  State.  SchwarU  v.  Oerhardt,  t&. 

Comity—Liability  of  Foreign  Trustees  to  Domestic  Courts. 

6.  A  trustee  appointed  by  a  foreign  court  is  amenable  only  to  that  courts  and 
the  fact  that  his  residence  is  in  another  jurisdiction  will  not  confer  authority 
there  to  control  the  administration  of  his  trust,  or  to  require  accountability  for 
the  trust  property.  Schwartz  v.  Gerhardl,  125. 

COVENANTS. 

Difference  Between  Covenants  and  Easements. 

An  agreement  with  reference  to  and  under  which  the  grantor  neither  parts 
with  nor  receives  any  title  to  or  interest  In  the  land,  nor  creates  any  right  for  the 
benefit  thereof,  is  a  personal  covenant  only :  for  instance,  an  agreement  between 
an  owner  wishing  to  sell  a  tract  of  land  and  a  prospective  buyer  that  the  latter, 
if  allowed  to  buy,  will  open  and  maintain  a  public  highway  through  it,  between 
certain  points,  although  the  option  was  exercised  and  the  agreement  recorded. 
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does  not  create  an  easement  or  a  right  to  have  the  way  opened,  as  against  a  sub- 
sequent purchaser  trom  such  buyer  without  notice.  Such  an  agreement  Is  merely 
a  personal  covenant,  collateral  to  the  land,  and  not  assignable. 

HojMton  V.  Zahnif  610. 
CREDITOR'S  SUIT.   See  Fraudulent  Conveyances. 

CRITICISED  CASES.    See  Oregon  Cases. 

CRUELTY  Constituting  Giound  for  Divorce.    See  Divorce,  1,  2. 

CUSTOM.    Waiver  of.    See  Master  &  Servant,  2. 

DAMAGES. 

iTEMiKiNQ  Claims  for  Special  Damages. 

1.  In  an  action  for  inJuricH,  while  damages  for  medical  care,  nursing,  attend- 
ance, and  medicine  must  be  specially  alleged,  they  need  not  be  itemized,  and  the 
amount  of  each  separately  stated.  T\imey  v.  SknUhem  Pac.  Cb.  280. 

Assault  and  Battery—Evidence  of  Extent  of  Injury. 

2.  In  a  damage  action  for  assault  and  battery,  the  length  of  time  that  plaintiff 
was  incapacitated  from  the  injaries  then  inflicted  may  be  proven  to  show  the  ex- 
tent and  nature  of  the  damage  suffered,  though  the  claim  is  for  only  bodily  pain 
and  mental  distress.  ^  Jones  v.  Peter aon^  161. 

DAMS. 

Duty  of  Constructing  Settling  Ponds  to  Clarify  Second  Water  Sold  for  Mining 
Pu poses.    See  Mines,  6. 

DEBTOR  AND  CREDITOR. 

Receiver  of  Debtor  Not  a  Creditor  of  a  Bankrupt.    See  Bankruptcy,  2. 

DEBRIS. 

Who  Must  Furnish  Settling  Dams  to  Clarify  Second  Water.    See  Mines,  6. 

DECLARATIONS 

Subsequent  to  Deed  as  Evidence  of  Fraud.    See  Fraud.  Convey.  8. 
Conversations  of  Broker  with  Other  Persons.    See  Evidence,  8. 

DECREES.    Same  as  Judgments. 

DEDICATION. 

Operation  and  Effect— Selling  by  Plat. 

1.  The  act  of  the  owner  of  realty  In  selling  and  conveying  parts  of  it  by  refer- 
ence to  a  townsite  plat  made  and  recorded  by  one  who  did  not  have  title  is  an 
adoption  of  the  plat  as  his  own,  and  constitutes  a  dedication  to  the  public  of  the 
property  thereon  marked  as  streets  and  parks. 

Oregon  City  v.  Oregon  A  Oal,  R.  Co.  165. 

Implication  From  Markings  on  Map. 

2.  Where  a  plat  of  a  town  shows  a  strip  of  land  varying  in  width  from  a  few 
Inches  to  one  hundred  feet,  extending  through  the  town,  with  alleys  and  cross- 
streets  opening  into  it,  and  which  affords  the  only  means  of  connection  between 
two  portions  of  the  town,  and  the  strip  is  not  marked  in  any  way,  but  other  va- 
cant spaces  on  the  plat  are  marked  as  reserved  for  private  property,  the  strip 
must  be  regarded  as  dedicated  to  the  public. 

Oregon  City  v.  Oregon  A  Col.  R.  Co,  165. 

Acceptance  by  Exercising  Control. 

3.  Where  the  public  has  uninterruptedly  used  a  portion  of  a  tract  of  land  In 
a  city  for  a  public  park,  and  another  portion  thereof  as  a  passageway  to  reach 
stairs  which  have  been  constructed  by  the  city  leading  ftom  one  part  of  the  town 
to  another,  and  the  municipality  has  exercised  authority  over  the  property  by. 

44  Or. 41 
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passing  ordinances  concerning  it  and  granting  a  right  of  way  to  a  railroad 
through  the  same,  an  acceptance  of  the  dedication  of  such  land  to  the  public  is 
shown,  though  there  has  been  no  formal  action,  and  the  city  has  not  beantlflled  or 
even  cleared  it.  Oregon  Oily  v.  Oregon  ik  Oal,  It.  Oj.  Iflb. 

DEEDS. 

Rejecting  Part  of  Description. 

In  construing  deeds  It  is  Hometimes  necessary  to  reject  part  of  the  descrip- 
tion in  order  to  make  sense  or  to  carry  out  the  obvious  Intention  of  the  parties, 
and  it  may  be  done  if  there  remains  enough  to  show  the  intention  and  preserve 
the  grant.  Sehmidtke  v.  Keller,  28. 

DEED  AS  MORTGAGE.    Need  of  Tender.    See  Mortgages,  8. 

DEFINITIONS.    Same  as  Words  A  Phrases. 

DELAY.    See  Judgts.  2 ;  Reform  of  Inst.  5. 

DEPARTURE.    See  Pleading,  8. 

DEPUTIES. 

Liability  of  Tax  Collector  for  Collections  By.    See  Sheriffs. 

DESCRIPTION. 

R^ecting  Parts  of  Writings— When  Permissible.    i9oe  Deeds: 

DIRECTING  JUDGMENT. 

Ordering  Stated  Judgment  on  Remandment.    See  Appeal.,  8. 

DISBURSEMENTS.    Same  as  Costs. 

DISCRETION  OF  COURT. 

Order  of  Receiving  Testimony.    See  Trial,  8. 
Striking  Out  Conclusions  of  Law.    See  Pleading,  1. 

DISMISSAL  AND  NONSUIT.    See  ASSAULT  A  BATTERY,  2. 

DISMISSING  APPEAL. 

Doubt  as  to  the  Nature  of  the  Proceeding.    See  Appeal,  9. 

DISPUTED  FACTS. 

Conclusiveness  of  Finding  Based  On.    See  Appeal,  4, 5,  6. 

DISTANCES  Yield  to  Monuments.    See  Boundaries. 

DIVERSION  Of  Water.    See  Waters,  1, 12. 18. 

DIVORCE. 

Cruelty  Consisting  of  Abuse  and  Threats. 

1.  Threats  of  personal  violence  uttered  with  an  apparent  intention  of  execut- 
ing them,  coupled  with  present  ability  to  do  so,  and  abusive  language,  may  consti- 
tute cruel  and  inhuman  treatment,  for  they  may  incite  such  fear  of  bodily  barm 
as  to  destroy  the  domestic  relationship.  Benfield  v.  Ben/ietd^  M. 

Evidence  of  Cruelty. 

2.  Repeatedly  seizing  a  wife  by  the  hair,  while  flourishing  a  knife,  accompa- 
nied by  .threats  to  "knock  daylight  through"  her,  and  to**flx"  her,  varied  by 
addressing  her  as  **  a  dirty  old  sow,"  and  slapping  her,  all  without  provocation  or 
Justification,  constitutes  cruel  and  inhuman  treatment  Justifying  a  divorce. 

Ber\fUld  v.  Benfield,  M. 
Interest  in  Realty  Secured  by  Divorce. 

8.  Tbe  effect  of  awarding  to  the  wife  in  a  decree  of  divorce  an  Interest  In  her 

hif^band's  realty,  under  Section  511,  B.  &  C.  Com  p.,  giving  to  the  party  securing 

the  divorce  an  undivided  third  of  all  the  real  estate  owned  by  the  other,  is  to 

make  them  thereafter  tenants  in  common  of  all  such  land  In  the  proportion  of 

one-third  to  two-thirds.  Benfield  v.  Benfield,  94. 
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Mutual  Fault. 

4.  A  divorce  should  not  be  granted  when  the  parties -have  mutually  contrib- 
uted to  the  conditions  complained  of.  Jones  v.  Jones,  586. 

EASEMENTS. 

Rule  in  Construino  Unckktain  Easements. 

1.  As  a  general  rule,  the  presumption  is  that  an  easement  is  appurtenant 

rather  than  in  gross,  where  there  is  an  uncertainty  as  to  the  nature  of  the  grant. 

Houston  V.  2kihm,  010. 
Covenant  not  Amounting  to  an  Easement. 

2.  An  agreement  between  an  owner  wishing  to  sell  a  tract  of  land  and  a  pros- 
pective buyer  that  the  latter,  if  allowed  to  buy,  will  ofjon  and  maintain  a  public 
liighwaj  through  it,  between  certain  points,  although  the  option  was  exercised 
and  the  agreement  recorded,  does  not  create  an  easement  or  a  right  to  have  the 
way  opened,  as  against  a  subsequent  purchaser  from  such  buyer.  The  agreement 
is  merely  a  personal  covenant,  collateral  to  the  land,  and  not  assignable. 

Houston  V.  Zahm,  610. 
Essential  in  Creatino  Easement  Appurtenant. 

8.  In  order  to  create  an  easement  that  shall  be  appurtenant  to  an  estate  and 

run  with  the  land,  It  is  necessary  that  as  a  part  of  the  transaction  the  grantor 

either  part  with  or  receive  some  title  to  or  interest  in  the  land  impressed,  or  create 

some  right  for  the  benefit  thereof,  otherwise  the  agreement  will  be  but  a  personal 

promise.  Houston  v.  SSahm,  610. 

Easement—  Evidence. 

4.  The  evidence  does  not  show  that  the  street  agreed  to  be  opened  by  the  parties 

to  the  contract  in  suit  was  ever  actually  either  dedicated  or  used. 

Houston  V.  Zahm,  610. 
Evidence  of  Waiver. 

5.  The  evidence  does  not  show  that  the  agreement  In  question  was  aban- 
doned, or  a  compliance  with  Its  conditions  waived.  Houston  v.  Zahm,  610. 

EMINENT  DOMAIN. 

Delegation  of  Power— Municipality. 

1.  A  statute  authorizing  a  city  to  construct  and  maintain  waterworks,  and  to 
condemn  real  property,  waters,  streams  and  riparian  rights,  if  it  shall  not  be  able 
to  agree  with  the  owners  as  to  the  price  thereof  (Charter  ot  Dallas  City,  g  51,  8p. 
l^aws  1906,  p.  671),  confers  ample  authority  to  begin  and  carry  on  legal  proceedings 
in  the  nature  of  eminent  domain  t4)  procure  land  and  water  for  a  contemplated 
system  of  waterworks.  Dallas  v.  Hallock,  246. 

Mode  of  Proceeding— City  Charter. 

2.  Dallas  City  Charter,  ^27,  authoriises  the  city,  inter  alia,  to  erect,  construct, 
and  purchase  waterworks,  and  section  51,  in  addition  to  granting  the  same 
power,  provides  as  well  for  the  exercise  of  eminent  domain  for  procuring  prop- 
erty therefor  in  case  of  inability  to  purchase  the  same.  Held,  that  the  latter 
power  is  distinct  from  the  power  conferred  by  section  27,  and,  not  being  Included 
in  the  latter  section,  its  exercise  is  not  subject  to  a  provision  in  section  28  that  the 
power  or  authority  granted  by  section  27  can  be  exercised  only  by  ordinance  unless 
otherwise  specified,  and  a  resolution  is  accordingly  adequate  for  the  purpose  of 
InNtituting  an  action  under  such  section  51.  DalUu  v.  Hallocky  246. 

Idem. 

3.  Dallas  City  Charter,  g  51  (8p.  Laws  1908,  p.  671),  having  authorized  an  action 
to  condemn  property  for  waterworks,  and  prescribed  only  that  the  proceedings 
therein  should  be  the  same  as  those  provided  by  the  general  laws  for  condensa- 
tion for  railrr>ad  purposes,  it  was  not  necessary  to  submit  the  question  of  whether 
It  would  Institute  the  action  and  make  payment  to  a  vote  of  the  taxpayers  pur- 
suant to  B.  &  C.  Comp.  ^  ol08.  Dallas  v.  Hallock,  246. 
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Idem— Sufficiency  of  uomplaint. 

4.  A  complaint  Id  an. action  to  condemn  private  property  "necessary  or  con- 
venient" for  a  system  of  waterworks,  which  shows  that  in  order  to  carry  out  the 
plans  adopted  It  will  be  necessary  to  ase  a  certain  described  strip  of  defendul1t^« 
land,  and  to  divert  into  the  pipe  line  a  specified  amount  of  the  water  of  a  stream 
flowing  past  and  through  defendant's  property,  sufllciently  states  that  the  prop- 
erty so  designated  is  ne(;essary  for  the  use  designated,  and,  being  necessary,  its 
convenience  Is  Immaterial.  Dallas  v.  Hallock,  .!M. 

Idem— Discretion  ah  to  Property  to  be  Condemned. 

5.  Where  a  city  is  empowered  to  condemn  property  for  a  waterworks  system 
without  any  limitations  conflnlng  Its  choice  to  any  particular  property.  It  hat  a 
discretion,  within  reasonable  limits,  to  choose  the  source  of  its  water  supply,  the 
route  of  its  pipe  lines,  and  the  location  of  its  reservoirs  and  pumping  stations ; 
and,  unless  there  is  a  clear  abuse  of  this  discretion  to  the  detriment  of  private 
Individuals  and  property  rights,  the  courts  cannot  interfere  to  control  it,  and  the 
mere  fiEu;t  that  a  supply  of  water  can  be  had  from  a  more  convenient  and  le.<s  ex- 
pensive source  is  no  objection  to  an  action  for  condemnation  by  the  city. 

DaUat  V.  HaUock,  24tf. 

Compensation  —Need  of  Providing  Present  Funds. 

tf.  Where  a  city  Is  authorized  to  contract  for  the  construction  of  a  waterworks 
system,  as  well  as  to  purchase  the  property  necessary  therefor,  it  is  unneeeAsary 
that  It  provide  for  meeting  the  payments  contemplated  before  exercising  the 
right  of  eminent  domain ;  but,  even  if  it  were  required  to  do  so,  it  could  not  affect 
defendants  in  condemnation  proceedings  who  were  neither  residents  of  the  city 
nor  taxpayers  therein,  for  their  demands  are  subserved  when  the  money  is  paid 
into  court  for  them,  regardless  of  where  it  comes  from.  Dallas  v.  HaUock^  2Vk 

Availability  of  Objections  to  Condemnation  Proceedings. 

7.  Where  a  contract  by  a  city  for  the  construction  of  a  waterworks  system 
contemplates  that  the  city  shall  own  the  system  when  completed,  the  fact  that 
the  builder,  as  a  part  consideration  for  its  construction.  Is  to  take  as  lessee  the 
tolls  for  a  term  of  years,  does  not  affect  the  right  to  construct,  and  for  that  pur- 
pose to  acquire  the  easements  necessary  thereto.  This  being  the  case,  persons 
not  residents,  Inhabitants  or  taxpayers  of  the  city,  but  whose  land  and  water  are 
being  condemned,  will  not  be  heard  to  discuss  the  objection  that  to  lea^e  the 
completed  plant  will  be  ultra  vires,  since  their  only  interest  is  in  the  right  to  ap- 
propriate and  the  price  to  be  paid.  Dallas  v.  Hallock,  2M>. 

EQUALIZATION  of  Taxes. 
Board  May  Equalize  by  Cancelling  Wrong  Assessment  and  Reassessing  to  the 
True  Owner.    See  Taxation,  7. 

EQUITY. 

Relief  Against  Mistake  of  Law. 

1.  The  statement  that  equity  will  not  relieve  against  a  mutual  mistake  of  law 
is  true  only  in  a  limited  sense,  that  is,  when  the  mistake  is  as  to  the  legal  effect 
of  what  has  been  agreed  upon.  Where,  however,  the  error  of  law  is  in  the  legal 
meaning  or  effect  of  certain  words  employed  in  writing  out  the  contract,  equity 
will  grant  relief,  for  the  writing  then  does  not  express  what  the  parties  meant. 

Richmond  v.  Ogden  Street  Ry,  Ob.  48. 

Remedy  at  Law— Action  for  Insurance. 

2.  A  proceeding  against  an  insurance  company  and  the  beneflclaries  named 
in  a  policy  issued  to  one  deceased,  seeking  to  enforce  an  agreement  relating  to  the 
disposal  of  the  sum  due  on  the  policy,  and  to  prevent  the  payment  to  the  bene, 
flciaries  named,  is  properly  brought  in  equity,  for  there  only  can  the  rights  of  all 
the  parties  be  both  enforced  and  protected.  Brett  v.  Wamiek^  511. 
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ESTOPPEL. 

Chaxoikq  Position  to  Another's  Injury. 

1.  Persons  who  voluatarily  lead  others  to  believe  their  statements,  and  to  act 
on  such  statements  to  their  prej  udlce,  are  estopped  to  afterward  deny  their  truth. 
For  Instance:  Where  a  principal  contractor  used  language  to  a  subcontractor 
which  led  and  was  intended  to  lead  him  to  believe  that  he  was  to  share  as  a  part- 
ner In  the  contract,  and  he  did  so  believe,  and  acted  thereon,  the  principal  con- 
tractor is  bound  by  the  agreement,  whether  he  Intended  finally  to  be  bound  by  it 
or  not.  North  Pacific  Lum.  Cb.  v.  Spore^  482. 

Idem. 

2.  A  parol  license  cannot  be  revoked  at  the  will  of  the  grantor  where  the 
grantee  has  been  induced  by  the  grantor  to  malce  investments  in  reliance  on  his 
rights  under  the  license,  and  will  be  materially  ihjured  by  the  change.  This  case 
illustrates  the  rule:  Plaintiff^  having  enlarged  and  improved  defendant's  Irri- 
gating ditch  at  their  own  expense,  under  an  agreement  that  they  should  have 
certain  proportions  of  the  water  that  might  flow  therein,  and  having,  in  reliance 
on  such  agreement,  reduced  their  lands  to  cultivation,  have  rights  in  the  ditch 
and  its  water  that  defendant  cannot  arbitrarily  revolce.        McPhee  v.  Kelsey,  \9i. 

Idem. 

3.  A  vendee  of  land  having  refused  a  tendered  deed  solely  because  the  vendor 

did  not  have  a  litle,  will  not  be  permitted,  when  sued  for  his  breach  of  contract, 

to  further  object  that  the  description  in  the  deed  is  ineorrei't,  where  the  land  in 

question  is  conveyed,  though  with  additional  property  not  meant  to  be  sold. 

SchmUUke  v.  Keller,  23- 
FiiTOPPEL  BY  Silence. 

4.  One  entitled  to  the  use  of  water  cannot  be  deprived  thereof  on  the  principle 
of  estoppel  by  merely  seeing  another  constructing  a  ditch  and  making  no  objec- 
tion thereto  until  the  divernlon  is  completed. 

Bolter  V.  Qart'ett,  804 ;  MePhee  v.  Kelsey,  1«8. 

Effect  of  Rescission  of  a  Contract  by  Vendor. 

5.  The  rescission  of  a  contract  of  sale  by  the  vendor  amounts  to  an  estoppel  on 
him  to  claim  the  installments  of  the  purchase  price  tlien  unpaid,  whether  not 
due  or  overdue.  Ward  v.  Warren,  102. 

Pleadino—Aider  by  Decree. 

6.  Where,  in  a  suit  to  remove  a  cloud  on  title  to  certain  lots,  the  facts  pleaded 
were  sufficient  to  raise  an  estoppel  against  the  defendants,  plaintlflTs  failure  to 
allege  that  by  reason  of  such  fetctJ*  defendants  were  estopped  to  assert  title  to  the 
property  in  question  as  against  plaintiff  was  immaterial  in  equity  after  answer 
and  trial.  Oartyle  v.  Sloan,  *^1, 

Changing  Theory  of  Case  on  Appeal. 

7.  A  suit  to  enjoin  the  reassessment  of  certain  property  for  a  street  improve- 
ment cannot,  after  trial,  be  considered  a  proceeding  to  cancel  illegal  warranto  is- 
sued for  the  original  Improvement.  Kadderly  v.  Portland,  118. 

See,  also,  Build.  «k  Loan  Assoc.  3;  Chattel  Mortgages,  »;  Evidence,  5,  0; 
Insurance,  12;  Judgments,  8,  4,  5;  Reformation  of  Instruments,  1-4; 
Sales,  4;  Taxation,  10,  U;  Vendor  and  Purchaser,  1. 2. 

EVIDENCE. 

Judicial  Notice  of  Municipal  Ordinances  and  Journaij). 

1.  Municipal  courts,  and  the  circuit  courts  on  trials  de  not'o  on  appeal  from 
them,  will  take  Judicial  notice  not  only  of  the  ordinances  of  a  city,  but  of  such 
Journals  and  records  of  the  common  council  as  affect  their  validity,  meaning,  and 
construction,  Just  as  state  courts  take  ofRoial  notice  of  the  public  statutes  of  the 
State  and  the  Journals  of  the  legislature.  Portland  v.  Yick,  4:^. 
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« 

Overcoming  Disputable  Presumption. 

2.  A  disputable  presumption  may  be  overcome  by  either  direct  or  Indirect  evi- 
dence, or  both,  and  it  is  error  to  withdraw  from  the  consideration  of  the  Jury 
inferences  affecting  such  a  presumption.  For  Instance,  after  a  court  has  In- 
structed a  jury  that  presumably  a  tax  collector  has  on  hand  when  he  flies  his  tax 
collector's  special  bond  whatever  money  has  been  collected  but  not  paid  into  the 
county  treasury,  it  is  reversible  error  to  add  that  this  presumption  must  be  over- 
come by  satlsfiEictory  evidence,  and  cannot  be  overcome  by  mere  inferences,  for 
the  indirect  and  Inferential  circumstances  are  competent  under  the  statute. 

Lake  CJounty  \.  Neiion^  U. 
Kblrvancy—Similar  Conditions. 

3.  Unless  the  things  used  to  show  comparative  values  are  similar,  evidence  as 
to  the  worth  of  one  would  not  tend  to  prove  the  value  of  the  other— for  Instance, 
in  an  action  to  condemn  a  water  right,  evidence  of  the  value  of  water  powers  two 
miles  distant  fW)m  the  one  In  question  is  inadmissible,  in  the  absence  of  a  show- 
ing that  the  conditions  surn)unding  the  difl!l3rent  water  powers  are  similar. 

Dallas  V.  Boise,  302. 

CJOMPETENCY  AS  EXPLANATORY. 

4.  Checks,  letters,  and  other  written  evidence,  shown  to  relate  to  the  disputed 
points,  may  usually  be  received  as  evidence  in  connection  with  and  as  explana- 
tory of  the  oral  testimony.  North  Paci/lc  Lum,  Co.  v.  Spore,  401 

Admlssion  by  Silence. 

5.  In  an  action  to  recover  money  said  to  have  been  collected  by  defendant  as 
agent  for  plain  tlflT  and  retained  without  authority,  defendant  is  not  estopped  from 
denying  the  receipt  of  the  money,  nor  is  he  in  any  way  bound,  by  the  fact  that  he 
was  present  in  court  during  the  trial  of  another  action,  to  which  he  was  not  a 
party,  and  remained  silent  when  testimony  was  given  that  the  money  in  dispute 
had  been  paid  to  him  as  now  claimed.  Oaseday  v.  Lindatroni,  909. 

Idem. 

0.  One  cannot  be  bound  by  silence  as  an  admission  against  interest  when  be 
is  not  under  an  obligation  to  speak. 

Bolter  V.  0€trrett,  304;  OciMeday  v.  lAmUtrom,  SOU. 

Admissions  by  Grantor— Fraud. 

7.  Under  some  circumstances  declarations  and  admissions  of  a  grantor  made 
alter  the  execution  and  delivery  of  a  conveyance  may  be  received  against  the 
■grantee.  Walker  v.  Harold,  20&. 

Declarations  by  Parties. 

8.  Conversations  between  a  broker  and  the  purchasers  whom  he  has  discovered, 
though  not  in  the  presence  of  the  vendor,  are  competent  in  an  action  for  commis- 
sions to  show  that  the  purchasers  were  ready,  able,  and  willing  to  buy  on  t4ie 
vendor's  terms.  Oootl  v.  Smith,  578. 

Wkigut  of  Evidence— Remoteness. 

9.  In  an  action  by  a  railroad  for  damage  to  its  bridge  trestle,  caused  by  defend- 
ant's barges  breaking  loose  from  their  moorings  in  a  nver  near  the  ocean,  and 
drifting  against  the  trestle,  the  testimony  of  a  witness,  who  was  some  flfleen  or 
sixteen  miles  seaward,  as  to  the  character  of  the  storm  that  caused  the  baiiges  to 
break  loose,  is  admissible.  Astoria  Railroad  Co.  v.  Kertt,  588. 

See  Fraudulent  Conveyances,  2;  Quieting  Title,  1. 

EXECUTORS  AND  ADMINISTRATORS. 

Right  of  Executor  to  Obtain  Reappllcatlon  of  Payments  Made  by  Decedent 
on  Usurious  Mortgage.    See  Build.  «&  Loan  Assoc  4. 

EXEMPTIONS. 

Liability  of  Property  for  Debt  Incurred  by  Owner  Before  Enactment  of  Ex- 
emption Statute.     See  Homesteads. 
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EXHIBITS. 

Pleading  Con  ten  to  of— Necessary  Allegations.    Bee  Pleading,  10. 

EX  POST  FACTO  LAW.    See  Municipal  Corporations,  5. 

FINDING  LOST  GOODS. 

Right  of  Finder  to  Possession.    See  Lost  Property,  1. 

Treasure  Trove  Defined.   See  Lost  Property,  2, 

Lost  Quartz  Not  Treasure  Trove.    See  Lost  Property,  3. 

FINDINGS  by  Judge. 

EffW;t  of  Not  Entering  Findings  In  Law  Action.  See  Trial,  8. 
Right  to  BMle  After  Close  of  Term  When  Made.  See  Courts,  4. 
Considering  Suillclency  of  Evidence  to  Sustain.    See  Appeal,  4,  5,  6. 

FOLLOWING  TRUST  PROPERTY.    See  Trusts  &  Trustees.  5. 

FORCIBLE  ENTRY  AND  DETAINER. 

Effect  of  Appearance  on  Jurisdiction. 

1.  Under  Section  574^  of  B.  &  C.  Comp.,  giving  Justices  of  the  peace  Jurisdiction 
of  actions  to  recover  possession  of  real  estate,  and  section  68  thereof,  providing 
that  a  voluntary  appearance  shall  be  equivalent  to  personal  service  on  defendant, 
the  appearance  of  defendant  by  an  answer  to  the  merits  gives  the  Justice's  court 
complete  Jurisdiction  in  such  cases.  McAnith  v.  Orant^  57. 

Review  of  Judgment  in  Cases  Of. 

2.  A  Judgment  of  the  Justice  of  the  peace,  having  Jurisdiction,  rendered  in- an 

action  for  unlawful  detainer,  cannot  be  reviewed,  the  writ  not  being  Intended  to 

correct  mistakes  of  law  or  Judgment  where  the  court  has  acted  within  Its  powers. 

McAnUh  V.  Orant,  57. 
Availability  of  Equitable  Defense. 

3.  The  action  of  forcible  entry  and  detainer  is  legal  and  an  equitable  defense 
thereto  Is  available  only  in  equity.  McMiihan  v.  Whelan^  402. 

FORFEITURE 

Of  Payments  Because  of  False  Statements.    See  Insurance,  H. 

FORMER  ADJUDICATION.    See  JUDGMENT,  4,  5. 

FRATERNAL  INSURANCE. 

Changing  Beneficiary  Without  Complying  With  By-Laws— Right  to  Assign 
Policy— Wagers.    See  Insurance,  9, 10, 11. 

FRAUD. 

Right  of  Creditor  to  Sell  on  Execution  Land  of  Debtor  Who  Has  Been  Dis- 
charged in  Bankruptcy  Through  F^raud.    See  Bankruptcy,  4. 

FRAUDULENT  CONVEYANCES. 

Remedies  of  Creditors— Pleading  Purchase  in  Good  Faith. 

1.  An  answer  In  a  creditor's  suit  to  set  aside  certain  conveyances  as  fraudulent, 
alleging  In  general  terms  that  the  grantee  assumed  and  paid  certain  mortgage 
debts  that  were  liens  on  the  land  will  be  HUftlcient  after  decree,  since  the  details 
of  the  defense  may  fairly  be  Implied  from  what  Is  stated.      Walker  v.  Harold^  205. 

Evidence  Considered. 

2.  The  evidence  shows  that  the  grantor  of  the  property  In  question  was  In- 
debted to  his  mother-in-law  at  the  time  of  the  transfer  to  the  extent  of  only  $400, 
and  not  $1,200,  as  he  claims.  Walker  v.  Harold^  205. 

Declarations  Made  After  a  Conveyance  as  Evidence  of  Fraud. 

3.  Where  the  evidence  shows  a  dishonest  combination  between  the  parlies  to 
a  conveyance,  the  declarations  and  admissions  of  the  grantor  made  after  the  exe- 
cution of  the  deed  are  admissible  against  the  grantee  to  prove  a  fraudulent  Intent. 

Walker  v.  Harold,  206. 
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Conveyance  to  REiiATiVE— Burden  of  Proof. 

4.  In  a  suit  by  a  creditor  to  set  aside  a  conveyance  by  an  insolvent  to  his  wife, 
the  wife  has  the  burden  of  proving  that  she  Is  an  innocent  purchaser  for  a  valu- 
able consideration,  and  of  showing  the  particulars  of  such  consideration. 

Walker  v.  Harold,  206l 
Idem. 

5.  Where  a  transaction  complained  of  as  creating  a  constructive  trust  is  be- 
tween near  relatives,  it  will  be  viewed  with  distrust,  and,  the  attendant  facts  and 
means  of  disclosure  being  peculiarly  within  the  trustees'  knowledge,  they  are 
called  on,  when  a  prima  facie  case  is  made  against  them,  to  show  the  entire  good 
flEblth  of  the  transaction,  and,  ftiillng  in  this,  the  prima  facie  case  will  prevail. 

Schwartz  v.  GerhanU^  425c 
FRIVOLOUS  ANSWER.    See  Pleading,  6. 

GAMBLING. 

Power  to  Suppress  Lotteries  as  Gaming.    See  Municipal  Corporations,  8. 

GAMING. 

Nature  of  Business  of  Selling  Lottery  Tickets. 

Lottery  is  a  gaming  device,  and  selling  lottery  tickets,  and  keeping  a  house 
for  the  purpose  of  selling  them,  may  be  prohibited  under  authority  **  to  prevent 
and  suppress  gaming  and  gambling  houses."  Portland  v.  Yicky  439. 

GARNISHMENT. 

Garnishability  of  Public  Officers. 

1.  The  State  not  being  suable  except  by  its  own  consent,  it  necessarily  follows 

that  without  such  permission  neither  It  nor  Its  officers  can  be  garnished. 

Keene  v.  Smith,  32S. 
Statutes  on  Garnishment  of  State  Officers. 

2.  The  fact  that  a  bill  passed  by  the  legislature  in  1903,  making  state  officers 
liable  to  answer  in  garnishment  pr(x$eedlngs,  was  vetoed  by  the  Governor,  after 
which  B.  <&  C.  Conip.  g  '.259,  providing  that  no  State  or  other  public  officer  shall  be 
liable  to  answer  as  garnishee  for  moneys  in  his  possession  as  such  public  officer, 
belonging  to  or  claimed  by  any  Judgment  debtor,  was  repealed,  does  not  confer 
the  right  of  garnishment  against  state  officers  for  state  funds  In  their  hands.  In 
the  absence  of  a  statute  permitting  the  State  to  be  sued.  Keene  v.  Smith,  5S^ 

GENERAL  APPEARANCE. 

Effect  of  on  Jurisdiction  of  Court.    See  Appearance. 

GOOD  FAITH 

Of  Purchaser  From  Fraudulent  Grantor.    See  Fraud.  Convey.  4. 

GOVERNOR. 

Effect  of  Initiative  and  Referendum  Amendment  to  Constitution  on  Veto 
Power  Of.    See  Constitutional  Law,  9. 

GRANTS.    Same  as  Public  Lands. 

HARMLESS  ERROR.    See  Appeal,  7. 

HIGHWAYS. 

Establishment— Address  of  Petition. 

1.  The  address  of  a  petition  for  the  establishment  of  a  public  road  Is  immate- 
rial if  It  is  entitled  in  the  proper  tribunal:  For  example,  where  a  petition  fOr  a  road 
Is  entitled  "In  the  County  Court  of  the  State  of  Oregon,  County  of  K.,"  the  fkct 
that  it  is  addressed  to  the  county  Judge  and  commissioners  by  their  names  and 
titles  of  office  does  not  affect  the  J  urlsdlctlon  of  the  court. 

Ijealey  v.  Klamath  Oountff,  491. 
Construction  of  Petition. 

2.  Where  a  petition  for  the  establishment  of  a  public  road  under  B.  A  C.  Com  p. 
g  496A,  shows  tbat  a  roadway  was  formerly  open  from  a  corner  of  petitioner's 
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premises  to  a  county  road,  but  It  is  not  alleged  that  this  was  a  road  of  public  ease- 
ment, or  a  public  road  of  any  kind,  or  that  it  has  been  closed  by  authority  of 
court,  the  petition  cannot  be  regarded  as  one  for  the  vacation  of  a  former  road. 

Lesley  v.  KlamtUh  County ,  491. 

ViEWEBS  Must  Locate  Eitukb  a  Road  or  Gate  as  Petitioned  For 
8.  Under  B.  &  C.  Ck>mp.  U  4966,  4907,  providing  that  when  it  bhall  appear  to  the 
county  court  that  the  residence  of  any  person  is  not  reached  by  a  public  road, 
viewers  shall  be  appointed  to  locate  a  count}'  road  thirty  feet  wide  or  a  gateway 
not  less  than  ten  feet  wide,  according  to  the  application,  it  is  not  optional  with 
the  viewers  to  locate  either  a  road  or  gateway,  but  they  must  view  and  locate  the 
easement  petitioned  for.  Le»ley  v.  Klamath  Omntp,  491. 

Required  Proximity  of  Koad  to  Residence  of  Petitioner. 

4.  Under  BecUon  4960,  B.  A  C.  Comp.,  providing  for  viewing  and  locating  a 
county  road  from  the  residence  of  the  petitioner  to  a  public  road,  it  is  not  neces- 
sary to  begin  the  road  at  the  very  house,  but  it  may  be  so  located  as  to  afford  con- 
venient access  to  the  premises.  Lesley  v.  Klamath  County ,  491. 

Conflicting  Evidence  as  to  IjOCation. 

5.  The  evidence  being  conflicting  as  to  the  actual  location  of  a  road  established 
by  the  county  court,  it  will  be  presumed  on  appeal  that  it  was  located  as  provided 
by  the  statutes.  Lesley  v.  Klamath  County ^  491. 

Abandonment— Effect  of  Easement  Thereon  to  Railroad. 

6.  Orders  of  a  county  court  granting  a  railway  the  right  to  use  a  public  high- 
way for  its  tracks,  and  the  occupancy  of  the  highway  by  the  railway  in  pursuance 
of  such  permission,  do  not  constitnte  an  abandonment  by  the  public  of  any  por- 
tion of  the  highway,  in  the  absence  of  further  evidence  of  an  intenton  the  part  of 
the  county  court  or  the  public  to  abandon  the  use  of  any  part  thereof. 

Tumey  v.  Southern  Poc.  Co.  280. 
HOMESTEADS. 

Liabilities  Enforceable  Against  Homesteads. 

B.  &  C.  Comp.  g  221,  providing  that  the  homestead  of  any  fitmily  shall  be  exempt 
from  Judicial  sale  for  the  satisfaction  of  any  liability  subsequently  contracted  im- 
pliedly prohibits  a  homestead  exemption  fora  liability  created  prior  to  the  passage 
of  such  act.  Walker  v.  Harold^  205. 

HOPS. 

Chattel  Mortgage  Properly  Recorded— Sale  by  Unauthorized  Agent— Rights 
of  Respective  Parties.    See  Chattel  Mortgages.  1, 2, 3. 

HUSBAND  AND  WIFE.    See,  also,  DIVORCE. 

Interest  Obtained  by  Wife  Through  Divorce. 

The  efl^t  of  awarding  to  the  wife  in  a  decree  of  divorce  an  interest  in  her 
husband's  realty,  under  Section  511,  B.  A  C.  Comp.,  giving  to  the  party  securing 
the  divorce  an  undivided  third  of  all  the  real  estate  owned  by  the  other,  is  to 
make  them  thereafter  tenants  in  common  of  all  such  land  in  the  proportion  of 
one-third  to  two-thirds.  Benfleld  v.  Benfield^  94. 

IMPLIED  CONTRACTS. 

Representation  by  Selling  Property  as  a  Mining  Claim.    See  Mines,  3. 

IMPLIED  WARRANTY. 

Implication  From  Sale  for  Known  Special  Purpose.    See  Sales,  5,  0. 

IMPOUNDING  DAMS. 

Vendor  of  Mining  Water  Must  Provide  His  Own  Settling  Ponds  to  Catch 
Di^bris.    See  Mines,  6. 

IMPUTED  NEGLIGENCE  of  Minors.    See  Negligence,  1-4. 

INCONSISTENT  POSITIONS  During  Litigation.    See  Estoppel,  7. 
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INDIAN  WAR  CLAIMS. 

Audi tl OK  and  Payment  of  by  Secretary  of  State  After  Appropriation  Has 
Been  Exhausted.   See  States,  2. 

INFANTS. 

Imputed  Contributory  Nej^llgence  of  Minors.    See  Negligence,  1-4. 

INHUMAN  TREATMENT  Justifying  a  Divorce.    See  Divorce,  1,  2. 

INITI.\TIVE  Amendment  to  Constitution. 

Regularity  of  Proposal  and  Adoption  Of.    See  Const.  Law,  1,  2. 
Does  Not  VlolaU?  Republican  Government.    See  (Jonst.  Law,  11. 

INJUNCTION. 

Enjoining  Public  Officers  ani>  Boards. 

Ordinarily  courts  ot  equity  do  not  enjoin  the  enactment  of  municipal  ordi- 
nances, or  undertake  to  determine  in  advance  of  their  passage  whether  they  are 
proper  or  enforceable,  if  the  council  is  acting  within  its  powers.  There  are  some 
exceptions  to  this  rule,  but  none  appear  here,  and  the  injunction  was  properly  re- 
fused. Kadderly  v.  Portland^  118. 

INSOLVENCY. 

Power  of  Insolvent  Over  Property  in  Hands  of  Receiver. 

An  insolvent  debtor,  after  the  appointment  of  a  receiver  of  his  property,  has  no 

authority  to  subject  the  fund  In  the  hands  of  the  receiver  to  any  legal  liability. 

Fbrd  v.  OHberL,  359. 
INSTRUCTIONS  TO  JURIES. 

.    Must  be  Limited  to  Issues  Made  by  the  Pleadings.    See  Trial,  7. 

Entire  Charge  Must  be  Considered.    See  Appeal,  10. 

Must  be  Consistent  With  Each  Other.    See  Mast,  and  Serv.  0. 

INSURANCE. 

Contract— Reuuisites— Taking  Note  for  Premium. 

1.  Acceptance  of  the  note  of  an  applicant  for  insurance  with  the  application, 
and  the  subsequent  preparation  ot  the  policy  after  the  applicant  ha><  beccmie  sick, 
but  without  knowledge  of  that  fact,  does  not  constitue  a  waiver  of  the  condition 
that  the  tlrst  premium  must  be  paid  during  the  continuance  in  good  health  of  the 
applicant.  Strlngham  v.  MtUual  Int.  Oa.  417. 

Life  Insurance— Delivery  and  Acceptance  of  Policy. 

2.  A  con  tract  of  lite  Insurance  is  not  consummated  until  the  policy  is  delivered 
and  accepted,  or  those  conditions  waived.  Strinuham  v.  Mutual  Int.  Oo.  447. 

Contract— Effect  of  Paying  Premium  After  Applicant's  Death. 

8.  Where  a  policy  of  life  Insurance  Is  fully  signed  but  not  delivered  before  the 
applicant's  death,  the  subsequent  payment  of  the  premium,  without  knowledge 
of  the  death  by  the  company,  does  not  affect  the  rights  of  the  parties,  for  tbe^* 
became  fixed  by  the  death.  Stringham  v.  Muhuil  fnt,  0>.  417. 

Construction  of  Contract— Doubtful  Terms. 

4.  Where  an  application  for  insurance  is  susceptible  of  two  constructions.  It 
should  be  construed  most  strongly  against  the  company. 

Stringham  v.  Mutual  7n«.  Cb.  447. 

Construction— Meaning  of  Word  "Issued"  in  Application. 

5.  Where  an  applicant  for  a  life  Insurance  policy  stated  In  writing  that  the 
answers  to  certain  questions  contained  In  his  application  were  warranted  true, 
that  he  would  accept  the  policy,  that  it  should  not  take  effect  until  the  first  pre- 
mium should  have  been  paid  during  his  continuance  In  good  health,  and  the 
policy  have  t>een  signed  and  "issued,"  and  gave  his  note  for  the  first  premium, 
taking  a  receipt  therefor  which  recited  that  If  the  note  should  be  paid  when  due 
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It  would  be  In  full  for  the  first  premium,  provided  a  policy  should  be  "Issued"  on 
the  said  application,  the  term  "Issued"  meant  the  signing  and  execution  of  the 
policy  by  the  officers  of  the  company,  and  did  not  include  delivery. 

Slrinffham  v.  Mutual  Tn$,  Co.  447. 

Mutual  Insueancb— Warranties— Estoppkl. 

6.  To  constitute  an  estoppel  against  an  insurance  order  to  deny  the  truth  of 
an  application  for  membership  it  must  appear  that  the  order  or  its  authorized 
agent  had  when  the  application  was  received,  or  subsequently  acquired,  knowl- 
edge of  the  ftilslty  of  such  application,  and  thereafter  dealt  with  the  applicant  as 
a  member  in  good  standing.  Whigham  v.  Independent  Foretters^  548. 

Mutual  Insurance— Agency  of  Inferioji  Lodges. 

7.  It  is  usually  considered  thatau  inferior  branch  of  a  general  fraternal  or  in- 
surance organization,  and  any  officer  who  is  obligated  to  perform  some  serA'ice 
for  the  superior  branch,  Is  the  agent  of  the  governing  body  for  the  purpose  of  re- 
ceiving members  and  collecting  the  dues  and  assessments. 

Whigham  v.  Independent  ForesterSj  648. 

Mutual  Insurance— Forfeiting  Payments. 

8.  A  provision  in  an  application  for  a  policy  of  insurance  in  a  mutual  benefit 
organization  that  in  case  of  untruthful  statements  therein  all  payments  shall  be 
forfeited  and  the  policy  be  void,  is  not  unreasonable  and  will  be  enforced. 

Whigham  v.  Independent  J^orettertf  548. 

Mutual  Insurance— Substitution  of  Beneficiary. 

9.  The  lack  of  actual  substitution  as  beneficiary  in  a  benefit  certificate,  pur- 
suant to  the  constitution  and  by-laws  of  a  beneficial  association,  does  not  affect  an 
agreement  by  which  a  person  not  named  therein  is  to  receive  the  insurance,  and 
so  deprive  him  of  his  equity  to  claim  the  same  as  against  the  beneficiaries  named 
therein,  where  the  association  does  not  insist  on  it,  and  pays  the  fund  into  court  to 
be  awarded  to  the  contestant  entitled  thereto.  Brett  v.  Wamickf  511. 

Idem. 

10.  A  member  of  a  mutual  insurance  association,  having  the  consent  of  the 
beneficiary  named  In  the  certificate,  who  has  a  v^ted  interest  therein  by  having 
made  payments  necessary  to  its  continuance,  may  contract  with  a  third  person 
so  as  to  transfer  thereby  an  interest  in  the  proceeds  of  such  certificate,  unless  the 
contract iscontrary  to  public  policy  orotherwise  unlawful.      Brett  v.  Wamick^  511. 

Assignment  of  Insurance  as  a  Wagering  Contract. 

11.  Though  a  cousin  of  a  member  of  a  beneficial  association  has  not  a  sufficient 
blood  relationship  to  give  him  an  insurable  interest  in  the  member's  life,  he  may 
enter  into  an  agreement  with  him,  the  beneficiaries  consenting,  and  the  rules  of 
the  order  not  inhibiting  it,  for  an  assignment  of  the  certificate  as  security  for  any 
advance  made  on  the  faith  of  such  agreement;  and,  if  the  transaction  is  conceived 
in  good  faith,  and  not  with  a  view  to  avoid  the  inhibition  of  the  law  against  wager- 
ing contracts,  the  agreement  will  be  enforced.  Brett  v.  Wamickf  51 1. 

AcmoN  FOR  Insurance- Remedy  at  Law. 

12.  A  proceeding  against  an  insurance  company  and  the  beneficiaries  named 
in  a  policy  Issued  to  one  deceased,  seeking  to  enforce  an  agreement  relating  to  the 
disposal  of  the  sum  due  on  the  policy,  and  to  prevent  the  payment  to  the  bene- 
ficiaries named,  is  properly  brought  in  equity,  for  there  only  can  the  rights  of  all 
the  parties  be  both  enforced  and  protected.  Brett  v.  Wamick^  511. 

IRRIGATION.    Ha  me  as  Water.s. 

ITEMS 

Of  Special  Damages  Need  Not  Be  Alleged.    See  Pleading,  3. 

JOINT  AND  SEVERAL  JUDGMENT.    See  Partnership,  3. 

JOINT  TENANCY.    Same  as  Tenancy  in  Common. 
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judqment. 

Default— Opkning  Cask— DiiiJGENCE. 

1.  A  person  agaiD Hi  whom  a  JadKment  has  been  rendered  must  move  with 
reasonable  promptness  to  set  It  aside.  If  he  thinks  It  wrongful,  and  laches  In  that 
respect  will  be  fatal  to  procuring  relief.  For  Instance,  service  of  summons  In  a 
suit  against  a  corporation  having  been  made  on  a  person  who  was  staled  in  the 
return  t-o  be  the  managing  agent  of  the  defendant  (B.  &  C.  Comp.  §  d5),  a  motion 
four  months  later  to  set  aside  the  service  because  the  person  served  was  not  the 
managing  agent,  and  without  suggesting  a  meritorious  defense,  is  unreasonably 
late  and  should  be  overruled.  Oo€ut  Land  Oo,  v.  Oregon  Colonization  Co.  -IKS. 

Default— Example  of  Laches. 

2.  Where,  with  knowledge  of  the  record  in  a  suit  against  it,  a  corporation  asks 
and  obtains  from  a  Judgment  creditor  a  stay  of  execution  and  negotiates  for  a 
settlement  of  the  matters  involved,  a  motion  to  set  aside  the  service  and  final 
order  for  a  technical  insufflcleucy,  comes  too  late  four  months  after  the  entry  of 
the  decree.  Ooa^t  Land  Cb,  v.  Oregon  OoUmitation  Ob.  -183. 

Res  Judicata— Existing  Defenses. 

3.  Judgments  are  conclusive  as  to  all  defenses  arising  prior  to  their  rendltJon, 
but  not  as  to  defenses  not  then  existing.  This  is  an  illustration  :  The  vendor  re- 
covered a  Judgment  at  law  for  some  of  the  deferred  payments  due  on  an  executory 
contract  for  the  sale  of  certain  land,  and  thereafter  obtained  a  decree  in  another 
court  rescinding  the  sale  for  nonperformance  by  the  purchaser,  under  which  he 
took  possession  of  the  land  and  resold  it.  In  a  subsequent  action  on  the  Judgment 
the  reentry  and  resale  may  be  pleaded  as  a  bar,  since  they  amount  to  a  relinquish- 
ment of  all  claim  to  the  unpaid  part  of  the  purchase  money,  and  therefore  con- 
stitute a  defense  arising  after  the  entry  of  the  Judgment.        Ward  v.  Warren,  10c! 

Idem. 

4.  Neither  a  Judgment  in  Justice  court  in  plaintlflTs  favor  in  forcibleentry  and 
detainer,  nor  a  J  udgmeut  likewise  in  his  favor  on  appeal  to  the  circuit  court.^  estops 
defendant  from  resorting  to  equity  to  preserve  his  right  to  possession  by  an  inde- 
pendent suit  for  specific  performanceof  a  verbal  lease,  and  injunction  against  the 
Judgment,  since,  the  Justice  court  being  without  equitable  Jurisdiction,  he  could 
not  have  availed  himself  of  his  remedy  as  a  defense  in  that  court,  and  neither 
could  he  have  done  so  In  the  circuit  court,  as  it  would  have  raised  a  new  issue  not 
presented  in  Justice  court.  McAfahan  v.  Whelan,  ¥lfL 

Res  Judicata— Matters  in  Issue. 

5.  A  Judgment  Is  conclusive  as  to  all  matters  there  distinctly  In  Issue.  This 
is  an  example  of  the  rule :  A  complaint,  after  setting  forth  grounds  for  divorce, 
alleged  that  defendant  was  the  owner  of  half  of  a  quarter  section  of  land,  except  a 
certain  45  acres  thereof,  and  prayed  for  a  divorce,  for  the  custody  of  the  children, 
that  plaintiff  be  decreed  the  owner  of  one-third  of  the  real  estate  described,  and  for 
general  relief.  The  court  found  in  favor  of  plaintiff  as  to  the  allegations  of  the 
complaint,  and  found  that  defendent  had  conveyed  the  45  acres  to  a  trustee,  to 
hold  40  acres  thereof  to  be  used  in  maintaining  and  educating  the  minor  children 
of  the  parties,  and  the  other  five  acres  in  trust  for  plaintiff  in  fee,  and  that  he 
bought  the  five  acres  for  a  valuable  consideration.  The  conclusions  of  law  were 
that  plaintiff  was  entitled  to  a  decree  of  divorce,  the  care  and  custody  of  the  cbll- 
dren,  and  an  undivided  third  of  certain  named  realty  owned  by  defendanL  Hetd 
that,  though  the  decree  made  no  reference  to  the  45  acres,  it  is  an  irresistible  in- 
ference that  the  finding  as  to  the  agreement  on  which  it  had  l>een  conveyed  was 
one  which  materially  influenced  the  decree,  so  that  such  finding  is  conclu^^ive  In 
a  subsequent  action  by  defendant  to  recover  the  price  of  the  45  acres,  on  the  ground 
of  a  different  consideration.  Caneday  v.  lAndstrorn,  906. 

Form  of  Judgment  Against  Partners.    See  Partnership,  3. 
JUDICIAL  NOTICE.    See  Evidence,  1. 
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JUDICIAL  POWER  to  Enter  FlndlDgs  After  the  Term.    See  Courts,  4. 

JUIUCIAL  QUESTION. 

DetermlDing  Validity  of  Constltuilonal  Ameudment.    See  Courts,  1. 
DetermlnlDK  Necessity  of  Proposed  Statate.    See  Courts,  2. 

JURIES. 

Immaterial  Questions  Should  Not  Be  Submitted  To.    See  Trial,  6. 

JURISDICTION. 

Effect  of  Voluntary  Appearance  On.    See  Appearance. 

Objection  to— When  May  Be  First  Made.    See  Writ  of  Review,  6. 

Of  Courts  In  the  United  Stales  to  Determine  the  Validity  of  Constitutional 

Amendments.    See  Courts,  1. 
To  Determine  Whether  Statute  is  Necessary  to  Preserve  Public  Peace,  Health 

or  Safety.    See  Courts,  2. 

JOURNALS. 

IjCiclsIatlve  Journals  as  Evidence  of  Passage  of  Laws.   See  Statutes,  3. 
Records  of  City  Councils— Judicial  Notice.    See  Evidence.  1. 

JUSTICF^S  OF  THE  PEACE. 

Effect  of  General  Appearance. 

1.  A  general  appearance  in  an  action  of  forcible  detainer  In  a  Justice's  court 
confers  Jurisdiction.  *  MeAnish  y.  OrarU^  57. 

Title  of  Court. 

2.  A  complaint  entitled  '*In  the  Justice  of  the  Peace  Court  for  the  District  of 
the  Town  of  G.,"  having  been  filed  with  an  officer  whose  title  was  "Recorder  of 
the  City  of  G.  and  Ex  Officio  Justice  of  the  Peace,"  and  a  summons  having  Inued 
signed  by  the  officer  over  his  proper  title,  the  defendant  appeared  by  a  general 
demurrer  to  the  facts,  and  stood  on  his  pleading  when  it  was  overruled,  where* 
upon  Judgment  was  entered  as  prayed.  Defendant  then  took  the  case  up  by  writ 
of  review,  insisting  that  the  court  was  without  Jurisdiction,  owing  to  the  mis- 
take in  the  title  of  the  court,  but  it  was  held  that  the  mistake  in  the  title  was  a 
mere  formal  defect,  amendable  on  motion,  and  that  defendant  was  bound,  hav- 
ing appeared  and  tried  the  case  without  urging  this  point.       Adams  v.  Kelly^  66. 

Amending  Pleadings  on  Appeal  From  Justices'  Courts. 

3.  On  appeal  to  the  circuit  court  amendments  may  be  allowed  to  the  plead- 
ings filed  in  a  Justice's  court  that  merely  rearrange  or  more  fully  state  the  focts 
set  forth  originally;  as,  it  having  been  alleged  in  the  Justice's  court  that  defend- 
ant was  indebted  to  plaintiffs  in  a  stated  sum  for  which  he  bad  given  his  duebill, 
which  was  past  due  and  unpaid,  an  amendment  was  properly  allowed  in  the  cir- 
cuit court  by  allying  that  defendant  owed  plaintifl>{  the  same  sum  for  work,  in 
recognition  of  which  he  had  delivered  to  them  his  duebill,  pleading  it  both  by 
copy  and  by  legal  effect,  and  that  the  amount  thereof  was  unpaid  though  It  was 
overdue,  the  amended  complaint  being  merely  an  amplification  of  the  original. 

Dixon  V.  Johnton,  43. 
Review  of  Proceeding  by  Writ. 

4.  A  Judgment  of  a  Justice  of  the  peace,  having  Jurisdiction,  rendered  in  an 

action  for  unlawful  detainer,  cannot  be  reviewed,  the  writ  not  being  intended  to 

correct  mistaken  of  law  or  Judgment  where  the  court  has  acted  within  its  powers. 

McAnUh  V.  Chranty  57. 
LABOR  CLAIMS. 

Priority  of  Right  Between  Labor  Claimants  and  Mortgagees  in  Cases  of  Insol- 
vent Railroads.    Hat  Railroads,  4,  5,  6. 
Position  of  Laborers  for  liecelver.    See  Railroads,  7. 

LACHES 

In  Applying  for  Correction  of  Writings.    See  Reform,  of  Inst.  5. 
In  Moving  to  Set  Aside  Order  of  Defoult.    See  Judgments,  2. 
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land  board 

Is  Part  of  Executive  I>cpartment  of  the  Htate.    Bee  Public  LiANIxh,  1. 

LAWS  OF  OREGON. 

For  Compiled  LawR,  see  Statutes  of  Oregon. 

For  UnoompUed  Iawr,  see  Session  Laws  of  Oregon*' 

LEASE. 

Revocablllly  of  When  Partly  Executed.    See  LiCENf^ES,  1,  2. 
Ck>n8tructlon  of  Mining  Agreement.    See  Mines,  5. 

LEGISLATIVE  JOURNALS. 

City  (Councils— Entering  Votes  on  Ordinances  In  Record  or  Keeping  the  Re^ 
suits  on  Slips  Pinned  to  the  Paper.   See  Municipal  Corporations,  3. 

LEGISLATIVE  POWER. 

Apportionment  of  by  Initiative  and  Referendum  Amendment  to  the  Oonstl- 

tution  of  Oregon.    See  Const.  Law,  11. 
Statutes  Adopted  Upon  the  Initiative  of  V«»terjS  Are  Subject  to  I^egislative  Will 
Thereafter.    See  Statutes,  2. 

LEGISLATIVE  QUESTION. 

Determining  Regularity  of  ConHtltutlonal  A  mend  men  L    See  Courts,  1. 
Determining  Necessity  for  Emergency  Clause  on  Act.    See  Courts,  2. 

LICENSES.. 

Revocability  of  Partly  Executed  Parol  Agrebhent. 

1.  A  parol  license  cannot  be  revoked  at  the  will  of  the  grantor  where  the 
grantee  has  been  Induced  by  the  grantor  to  expend  money  in  reliance  on  the 
license  that  would  not  otherwise  have  been  thus  expended,  and  the  grantee  will 
be  materially  injured  by  such  revocation.  McPhee  v.  KeUep,  19S. 

Construction  of  Mining  Agreement— Revocability. 

2.  An  agreement  by  which  an  owner  of  a  mining  claim  grants  to  another  an 
option  to  purchase  it  on  certain  terms,  with  the  privilege  of  further  prospecting 
and  mining  thereon  during  the  life  of  the  option,  is  a  licence  coupled  with  an  in- 
terest, and  becomes  irrevocable  when  the  licensee  has  taken  possession  and  made 
expenditures  in  reliance  on  it.  Hall  v.  Abraham,  177, 

Silence  Not  a  License 

3.  Mere  silence  caimot  be  connidercd  as  n  grant  of  a  license,  or  an  estoppel  to 
object  to  the  exercise  of  a  license,  in  the  absence  of  a  beuetlt  or  consideration  ac- 
cruing to  the  grantor.  Bolter  v.  OarreU^  a(H. 

LIENS.    See  Mechanics' Liens. 

LIFE  INSURANCE.    See  Insurance,  1-^. 

LOCAL  IMPROVEMENTS. 

Constitutionality  of  Portland  Charter  of  ItfOc^  Providing  for  Special  Funds  to 
Pay  for  Improvements.    See  Municipal  Corporations,  19. 

LOCAL  LAW. 

Statute  Regulating  Sailors*  Boarding  Houses.    See  Statutes,  4. 

LOCATING  COUNTY  ROAD.    See  Highways. 

LOST  PROPERTY. 

Right  of  Finder  of  liOST  Property  to  its  Possession. 

1.  Persons  who  And  lost  property,  or  property  for  which  there  Is  no  known 
owner,  are  entitled  to  the  possession  thereof  for  the  purpose  of  returning  it  to  the 
true  owner  or  disposing  of  it  according  to  law.  DanieUon  v.  R*A>erU^  IQB, 
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Treasure  Trove. 

2.  Gold-bearing  qnartss  rock  found  buried  In  tbe  ground,  where  It  bad  evi- 
dently been  placed  several  years  before.  Is  not  "treasare  trove"  belonging  to  the 
State  or  the  Under.  ^grgiuon  v.  Ray,  557. 

Lost  or  Abandoned  Property. 

3.  Quartz  rock  bearing  mineral,  found  Imbedded  In  the  ground,  unconnect^ 
with  any  ledge,  pocket,  or  natural  mineral  deposit.  Is  presumably  part  of  the  soil, 
and  is  not  to  be  classed  as  lost  or  abandoned  property,  even  though  there  were 
evidences  that  tbe  rock  had  formerly  been  in  a  cloth  sack.    I^ergtuon  v.  Haj/,  557. 

LOTTKRIE8. 

Construction  of  Power  Conferred  by  Charter  to  suppress  Gaming  and  Gam- 
bling Houses.    Bee  Municipal  Corporations,  6. 

MANAGING  AGENT. 

Service  of  Summons  on  as  Representing  Corporation.   See  Corporations,  1. 

MAP. 

Dedicating  by  Reference  to^Kffect  of  Not  Indicating  Strip  of  Land  to  be  a 
Public  Street,    See  Dedication,  1,  2. 

MARRIAGE.    See  DivoRCS. 

MASTER  AND  SERVANT. 

Creation  of  the  Relationship—Burden  of  Proof. 

).  In  actions  depending  on  the  relationship  of  master  and  servant,  where  such 
relationship  is  denied,  the  burden  Is  on  plaintiff  to  show  such  facts  as  to  create 
the  relation  of  master  and  servant,  under  the  law  of  negligence. 

Ringue  v.  Oregon  Ooal  Co.  407. 

Creation  of  Relationship— Custom. 

2.  A  custom  concerning  the  manner  of  hiring  employes  Is  not  conclusive  as  to 
the  fact  of  employ  men  tin  a  given  instance,  for  the  custom  may  have  been  waived, 
or  some  other  method  of  employment  may  have  been  also  used. 

Ringite  v.  Oregon  Ooal  Oo»  407. 

Employment  Resulting  From  Conduct. 

S.  In  an  action  for  injuries  to  an  Infant  working  In  a  mine  with  his  father,  in 
order  to  establish  the  relationship  of  master  and  servant  between  plaintiff  and  de- 
fendant mine  operator.  It  was  not  necessary  for  plaintiff  to  prove  a  direct  contract 
of  employment  by  some  authorized  agent  of  defendant,  or  that  his  right  to  work 
in  the  mine  was  Included  in  the  terms  of  the  contract  with  his  father,  butevldence 
that  he  was  going  into  the  mine,  at  the  time  of  his  injury,  by  the  request  of  his 
father,  and  with  the  express  or  implied  consent  of  defendant,  for  the  purpose  of 
performing  work  or  labor  for  defendant,  was  sufflcient  to  show  him  a  servant  of 
defendant,  witbin  the  rule  requiring  a  master  to  exercise  reasonable  care  to  pre- 
vent lujury  to  his  employes.  Ringue  v.  Oregon  Ooal  Ob.  407. 

Discharge— Conflicting  Evidence. 

4.  In  an  action  for  injuries  to  a  servant,  whether  statements  of  defendant's 
officers,  made  when  plnintlfTs  father  requested  additional  cars  for  plaintiff  to  use, 
to  the  effect  that  the  father  should  take  pluinliff  out  of  the  mine,  because  there 
were  not  enough  cars  for  the  miners,  amounted  to  a  discharge  of  plaintiff,  or  was 
merely  intended  as  an  excuse  for  not  furnishing  the  cars,  was  a  question  of  fact 
for  the  Jury.  Ringue  v.  Oregon  Ooal  Oo,  4fft, 

Application  of  DotrpRiNE  of  Assumed  Risk. 

5.  The  doctrine  of  assumption  of  risk  of  employment  applies  only  t>etween 
master  and  servant.  Dubiver  v.  City  Railway  Oo.  2£I. 

Injury  to  Servant— Conflicting  Instructions. 

K.  In  an  action  for  damages  by  one  claiming  as  a  servant,  an  error  in  instruc- 
ting that  the  right  to  recover  depended  on  the  existence  of  a  contract  of  employ- 
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inent  between  the  injured  minor  boy  and  the  defendant,  or  between  theboy*s 
father  and  the  defendant,  is  not  cured  by  another  charge  that  if  the  boy  when  in- 
jured was  passing  through  the  gangway  where  the  accident  occurred,  by  his  fisitb- 
er*8  request,  on  the  way  to  work  with  him,  and  with  defendant's  consent,  it  was 
the  duty  of  defendant  to  exercise  due  care  to  avoid  unnecessary  danger  to  him 
by  defects  in  the  roof,  for  this  will  be  taken  with  the  prior  requirement  that  there 
must  have  been  a  contract,  and  the  two  charges  are  inconsistent  and  confusing. 

Jiinffue  V.  Oregon  Ooal  Oo.  407. 
MEASURE  OF  DAMAGES. 

Sales— Breach  of  Warranty— Burden  of  Proof.  See  Sal.es,  7. 

MECHANICS'  LIENS. 

Consent  of  Owner— Agency  of  Contractor. 

1.  Under  Section  5^40,  B.  &  C.  Comp.,  which  makes  "every  contractor,  builder, 
or  other  person  having  charge  of  the  construction,  in  whole  or  in  part,  of  any 
building  •  *  the  agent  of  the  owner,"  the  contractor  for  the  erection  of  a  build- 
ing is  the  owner's  agent  for  the  employment  of  a  subcontractor,  who  Ls  thus  In 
privity  with  the  owner.  Smith  v.  WUeox^  321. 

Idem— Limit  of  Contractor's  Agency. 

2.  Section  5640,  B.  &  C.  Comp.,  providing  that  every  contractor  shall  be  held  to 
be  the  agent  of  the  owner,  does  not  give  such  agent  power  to  make  a  broader 
contract  than  the  one  he  himself  has  with  the  owner.  Beach  v.  Stamper,  4. 

Services  Performed— Separate  Contracts. 

3.  A  subcontractor  furnishing  materials  for  and  performing  labor  on  several 
buildings  under  an  entire  contract  with  a  contractor  who  is  bound  by  separate 
contracts  for  the  construction  of  the  separate  buildings,  is  not  entitled  to  a  lien 
on  all  the  buildings  for  the  lump  sum  allied  to  t>e  due.  Beach  v.  Stamper,  4. 

Idem. 

4.  The  evidence  establishes  that  the  contractor  for  the  erecti.in  of  the  build- 
ings made  a  separate  contract  with  a  subcontractor  for  each  building,  and  there- 
fore the  latter  is  entitled  to  a  claim  against  each  for  the  amount  unpaid  on  iU 

Smith  v.  Wiicox,  S23. 
Right  of  Subcontractor. 

5.  A  sut)con  tractor  on  a  building  is  a  "contractor"  within  the  meaning  of  that 
word  as  used  in  Section  5040,  B.  &  C.  Comp.,  and  is  also  Included  in  the  class  of 
persons  designatpd  by  that  statute  as  "any  other  person  performing  labor  upon  or 
furnishing  material  to  be  used  in"  any  building,  and  is  therefore  one  who  may 
avail  himself  of  the  benefits  of  the  mechanic's  lien  law.  Smith  v.  H'tleox,  d23. 

Extending  Time  to  File  Lien  by  Extra  Work. 

6.  Where  a  building  contractor  completed  his  contract  with  a  tenant  of  land, 
and  removed  hi8  tools  and  plant,  and  the  tenant  conceded  that  the  work  was 
finished  at  that  time,  the  subsequent  employment  of  the  contractor  to  perforin 
additional  work  on  the  laud  does  not  extend  the  time  within  which  the  con- 
tractor is  entitled  to  file  a  mechanics'  lien  as  against  the  owner  of  the  land. 

Hobkirk  v.  PorUand  BasebaU  Club,  606. 
Amount  of  Lein. 

7.  In  determining  the  right  to  a  lien  under  Section  5(M0,  B.  A  C.  Comp.,  the  ques- 
tion of  the  subcontractor's  profit  or  loss  is  immaterial,  the  right  being  based  on 
the  agency  created  by  the  statute,  limited  by  the  scope  and  terms  of  the  original 
contract.  Smith  v.  Wileor,  S2S. 

Application  of  Payments. 

8.  A  creditor  has  a  right  to  apply  as  he  may  prefer  payments  made  by  his 
debtor,  and  in  the  absence  of  unfairness,  the  credit  will  remain  us  placed.  For 
instance,  a  contractor  under  separate  engagements  to  erect  buildings  for  difl^rent 
owners,  having  sublet  both  contracts  separately  to  one  person  and  paid  on  both 
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without  distinction  or  direction,  the  subcontractor  may  make  any  fair  applica* 
tlon  of  the  credita,  and  the  property  owner  cannot  complain,  the  original  con- 
tractor being  his  agent  under  the  statute.  Smith  v.  Wilcox,  328. 

MINES  AND  MINERALS. 
Discovery  and  Location. 

1.  An  instruction  In  an  action  for  the  price  on  a  contract  of  sale  of  mining 
claims  that  the  existence  of  a  mining  location  for  the  claims  described  In  the  con- 
tract as  contemplated  by  the  United  States  law  (that  is,  a  discovery  of  a  mineral 
bearing  lode  in  place,  and  the  marking  of  the  claim,  and  staking  it  on  the  ground) 
is  a  condition  precedent  to  the  right  to  recover,  and  that  If  plalntiflTdid  not  have 
the  claims  so  properly  located  at  the  cime  of  the  making  of  the  contract,  it  can- 
not recover,  does  not  limit  the  discovery  to  a  time  prior  to  the  location,  but  merely 
makes  discovery  a  condition  to  the  right  of  recovery,  and  allows  a  recovery  if 
there  was  a  discovery  on  a  previous  attempted  location  prior  to  the  commence- 
ment of  the  action.  Im  Orande  Tnvettment  Oo,  v.  Shaw,  418. 

EH8ENTIAL  CONDITIONS  OF  A   VALID  C^UARTZ  MINING  CLAIM. 

2.  There  being  no  question  as  to  the  efl*ec*t  by  relation  of  a  discovery  after  an 
attempted  location, an  Instruction  that,  to  constitute  a  quartz  mining  claim,  it  is 
necessary  that  a  vein  or  lode  of  rock  in  place  bearing  minerals  exist  within  the 
boundary  lines  of  the  claim,  and  that  the  person  purporting  to  locate  the  claim 
bad  discovered  the  vein  or  lode  before  the  location  could  be  made,  is  unobjection- 
able, since  such  a  discovery  at  any  time  before  subsequent  rights  have  attached 
Is  sufficient.  La  Grande  TnveslmerU  Oo.  v.  ShaWf  416. 

Contract— LANC3UAG1S  Constituting  a  Representation. 

8.  A  contract  by  which  one  party  agrees  to  deed  to  another  certain  mining 
claims,  naming  them,  and  stating  their  location.  Is  a  representation  that  they  are 
mining  claims  and  not  mere  prospects.       La  Grande  Inveatment  Oo.  v.  Shaw,  416. 

Construction  of  Mining  Agreement— Rbvocability. 

4.  An  agreement  by  which  an  owner  of  a  mining  claim  grants  to  another  an 
option  to  purchase  it  on  certain  terms,  with  the  privilege  of  further  prospecting 
and  mining  thereon  during  the  life  of  the  option,  i&  a  license  coupled  with  an  in- 
terest, and  becomes  Irrevocable  when  the  licensee  has  taken  possession  and  made 
expenditures  in  reliance  on  it.  Hall  v.  Abraham,  477. 

Construction  of  Mining  Lease. 

5.  Under  an  agreement  between  a  mine  owner  and  a  prospective  purchaser, 
providing  that  the  grantee  may  purchase  by  a  stated  time,  that  in  the  meantime 
he  may  prospect  and  mine  on  the  premises;  that  all  ore  found  of  sufficient  rich- 
ness to  be  milled  and  shipped,  shall  be  delivered  to  the  grantor  and  sold,  the  "net 
proceeds'*  of  which  shall  be  applied  on  the  purchase  price,  the  cost  of  mining  such 
ore  should  be  allowed  the  grantee  in  ascertaining  the  "net  proceeds,"  regardless 
of  the  form  of  action  in  which  the  question  appears.  Ifall  v.  Abraham,  477. 

Delivery  of  Mining  Water— Impounding  Dams. 

6.  Defendant,  having  agreed  to  deliver  to  plaintlflT  water  to  be  used  for  mining 
purposes,  was  obliged  to  provide  the  necessary  dams  for  removing  the  debris,  the 
law  implying  on  his  part  a  warranty  that  when  the  water  was  delivered  it  should 
at  least  not  be  unfit  for  the  purpose  required. 

Gold  Ridge  Min.  Oo.  v.  TaUmadge,  34. 
MINOR. 

Care  Required  of  Infant  to  Avoid  Accident— Conduct  Constituting  Negligence 
—Burden  of  Proof.    See  Negligence,  1-1. 

MISTAKE. 

Ground  for  Correcting  Writings.    See  Reform,  of  Inst.  I. 
Error  as  to  Law— Error  of  Fact.    See  Reform,  of  Inst,  2,  4. 
44  Or. 12 
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MONOPOIJES. 

Constitutional  Prohibition  Auainst  Monopolies. 

1.  Under  Const.  Or.  Art.  I,  g  20,  prohibiting  the  granting  to  any  citizen  or  cia.<is 
of  citizens  privileges  which  shall  not  equally  belong  to  all  citizens  on  the  same 
terms,  a  monopoly  in  a  lawful  and  uninjurious  business  cannot  be  granted  by 
the  legislature.  White  v.  Holman^  180. 

.SAILOR8'  Boarding  Housks— Statutes— Police  Power. 

2.  The  keeping  of  a  sailor's  boarding  house  is  not  such  an  illegal  busisies.s,  or 
one  so  inherently  injurious  to  the  public,  that  the  legislature  may  grant  an  ex- 
clusive right  to  conduct  it.  A  monopoly  in  that  business  is  uneonsticuilonHl, 
and  therefore  the  statute  creating  the  sailor  boarding  house  commission  (liaws 
1908,  p.  238)  is  either  iU^al  or  it  cannot  be  construed  as  authorizing  the  board  to 
arbitrarily  license  only  one  person  or  firm. 

White  V.  Holman,  180;  White  v.  Mear9, 215. 
MONUMENTS. 

Marks  of  Original  Surveys  Control  Distances.    See  Boundaries. 

MORTGAGES. 

Priority  of  Lien  of  Secured  Debts. 

1.  Unsecured  creditors  of  corporations  claiming  priority  in  the  payment  of 

their  debts  over  prior  secured  debts  must  show  that  they  are  clearly  within  the 

exceptions  under  which  such  preferences  may  be  allowed. 

Securitp  Trust  Oo,  v.  Goble  Railroad  Co.  370. 
Idem. 

2.  Where  services  rendered  by  laborers  to  a  railroad  company  within  90  days 
prior  to  the  appointment  of  a  receiver  of  its  property  in  proceedings  to  foreclo^ 
a  prior  mortgage  thereon  were  not  rendered  in  the  furtherance  of  Its  railroad 
business,  but  in  a  logging  venture  in  which  the  railroad  was  chiefly  engaged  at 
the  time,  such  interveners  are  not  entitled  to  a  priority  in  the  payment  for  such 
services  over  the  mortgage  lien.  Security  TrtLst  Oo,  v.  Goble  Railroad  (\».  570. 

Deeds  as  Mortgages— Redeeming  Without  Tender. 

3.  The  maker  otadeed  claimed  to  be  really  a  mortgage  Is  not  entitled  to  a  recon- 
veyance of  the  property  unless  the  debt  has  been  paid  or  an  offer  to  redeem  is 
made.  Covert  v.  Covert,  1. 

MOTIONS 

To  Strike  Out  Evidence.    See  Trial,  2. 

To  Make  Alternative  Allegations  More  Definite.    See  Pleading,  12, 18. 

To  Strike  Out  Irrelevant  Matter.    Bee  Pleading,  11, 13. 

To  Strike  Out  Conclusions  of  Law.    See  Pleading,  1. 

MUNICIPAL  CHARTERS.    Same  as  Charters  of  Cities. 

MUNICIPAL  CORPORATIONS. 

Proceedings  of  Council— Showing  Irregularity. 

1.  To  impeach  an  apparently  regular  municipal  ordinance,  it  must  aflirnia- 
tively  appear  from  the  records  which  the  charter  requires  to  be  kept  (mere  silence 
of  the  record  not  being  sufllclent)  that  the  charter  provisions  relative  to  the  adop- 
tion of  ordinances  have  not  been  complied  with.  Portlatid  v.  Yirk,  ^a». 

Proceedings— Attesting  Ordinances. 

2.  The  signing  or  attesting  of  an  ordinance  by  the  city  auditor  is  not  essential 
to  its  validity,  in  the  absence  of  a  charter  requirement.  Portland  v.  Yiek^  -139. 

Proceedings— Record  of  Minor  Matters 

8.  Minor  records  of  a  municipal  council,  not  prescribed  by  the  charter,  but 
made  by  direction  of  that  body  for  it«  guidance,  may  be  kept  as  It  may  direct,  as, 
for  example,  by  entering  the  votes  on  slips  and  pinning  them  to  the  ordtnancel^, 
and  need  not  be  entered  in  the  Journal.  Portland  v.  I'teJk,  439. 
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PCTBLIC  IMPBOVBMBNTS— POWEB  OF  REASSESSMENT. 

s  4.  Section  400  of  the  Portland  charter  of  1906,  providing  that,  when  an  assess- 
ment for  a  local  Improvement  is  invalid,  theoouncll  may  make  a  new  assessment 
on  the  lots  benefited  by  the  improvement  to  the  extent  of  their  respective  and 
proportionate  shares  of  the  full  value  thereof,  such  reassessment  to  be  based  on 
the  special  and  peculiar  benefit  of  such  Improvement  to  the  respective  parcels 
assessed,  at  the  time  of  the  origrinal  assessment,  and  not  to  exceed  the  amount  of 
the  original  assessment,  does  not  authorlzea  reassessment  without  regard  to  bene- 
fits, contracts,  or  rights.  True,  there  is  a  Airther  provision  that  the  council  may 
adopt  a  different  plan  of  apportionment  of  benefits,  when,  in  its  Judgment,  essen- 
tial to  secure  an  equitable  assessment;  but  as  a  whole  the  section  means  that  the 
reassessment  must  be  proportionate  to  benefits.  Kadderly  v.  Portland^  118. 

Idem— Retkoactive  Effect  of  Curative  Statute. 

5.  Section  400  of  the  Portland  charter  of  1008,  which  provides  that  whenever 
pastor  Aiture  assessments  for  local  improvements  have  been  or  may  be  judicially 
declared  void,  the  council  may  malce  a  new  assc^ssment,  although  the  proceedings 
of  any  body  that  made  the  original  assessment  may  have  been  irregular  or  defec- 
tive, and  though  such  body  may  have  ceased  to  exist,  is  retroactive  in  \\a  opera- 
tion, and  authorizes  reassessments  in  cases  that  arose  under  past  charters  as  well 
as  those  that  may  arise  under  this  charter.  Kadderly  v.  Portland,  118. 

Police  Regulations— Suppression  of  Lotteries. 

6.  The  power  to  suppress  gaming  and  gambling  houses  is  broad  enough  to 
sustain  a  prohibition  against  keeping  any  place  for  the  purpose  of  selling  lottery 
tickets.  Portland  v.  Yiek,  439. 

Police  Regulations— Sufficiency  of  Penal  Ordinance. 

7.  A  penal  ordinance  is  sufficient  if  it  prohibits  certain  acts  and  imposes  a 
penalty  for  committing  them,  it  need  not  necessarily  declare  them  unlawful  in 
terms.  Portland  v.  Yiek,  4S9. 

Torts  of  Officer.s— Replevin. 

8.  Replevin  will  not  lie  against  a  public  corporation  for  property  wrongftiUy 
seized  or  held  by  one  of  its  oflScers,  that  being  a  purely  possessory  action. 

Jenkins  v.  Ontario^  72. 

Fiscal  Management— Power  to  Incur  Indebtedness. 

9.  The  Portland  charter  of  1903,  which  provides  that  local  Improvements  shall 
be  paid  for  out  of  special  funds  created  by  assessing  the  property  benefited,  but 
does  not  make  any  provision  to  relieve  the  city  ftrom  liability  contingent  on  the 
failure  of  the  funds,  except  to  allow  a  reassessment,  is  not  violative  of  Const  Or. 
Art.  II,  I  5,  requiring  acts  incorporating  cities  to  restrict  their  power  of  contract- 
ing debts,  for  there  Is  some  limitation,  and  any  is  enough. 

Kadderly  v.  Portland,  118.* 
Actions— Right  of  Appeal. 

10.  Section  401  of  the  Portland  charter  of  1903,  providing  for  an  appeal  in  re- 
assessment proceedings  is  within  the  scope  of  section  9  of  article  VII  of  the  Ore- 
gon constitution.  Kadderly  v.  Portland,  118. 

See,  also.  Eminent  Domain,  1-6;  Injunction;  Statutes,  6,  7. 

MUTUAL  BENEFIT  INSURANCE.    See  INSURANCE,  «-ll. 

MUTUAL  FAULT  as  Afifecting  Divorce.    See  Divorce.  4. 

MUTUAL  INSURANCE.    See  Insurance,  tt-11. 

MUTUAL  MISTAKE. 

ElTect  of  Mutual  Error  of  Ijaw.    See  Reform,  of  Inst.  I,  2,  4. 

MUTUALITY. 

Ettect  of  Mistake  as  to  Law— liellef  by  Reformation.    See  Equity,  I. 


i 


660  Index. 

NATIONAL  BANK8. 

AsseBsment  of  Shares  of  Stock  In.    See  Taxation,  2, 3,  tf,  8. 

NAVIGATION. 

Necligent  lA)ary  to  Bridgre-^Iurisdiction  of  Action.    See  Bridges,  1. 

NEGLIGENCE 

Care  Required  of  a  Minor  to  Avoid  Danger. 

1.  Children  of  Immature  years  and  Judgment  should  not  be  held  to  the  Mtme 
degree  of  prudence  and  foresight  In  avoiding  danger  as  adults,  but  are  charge- 
able with  only  the  care  and  knowledge  usual  In  persons  of  that  age. 

Dubivtr  v.  Cfiiy  RaUwau  (b.  227. 

Care  Required  of  Minor— Contributory  Negi^igence. 

2.  In  a  case  of  Injury  to  a  minor,  where  the  defense  Is-contributory  negligence, 
and  the  evidence  is  conflicting  as  to  the  facts,  it  cannot  be  said  as  a  matter  of  law 
that  the  minor  must  be  charged  with  that  Judgment  and  prudence  usually  <*har- 
acteristlc  of  adults.  Duhiver  v.  City  Railway  i'o.  227. 

Instruction  as  to  Contributory  Negi^ioence  of  Minor. 

8.  In  an  action  to  recover  damages  for  injuries  to  a  minor  suffered  in  a  colllKlon 
with  a  street  car,  the  evidence  being  conflicting  as  to  the  responsibility,  the  ques- 
tion of  the  minor's  contributory  negligence  should  be  submitted  to  the  Jury  under 
instructions  limiting  the  degree  of  care  required  of  him  to  such  care  as  a  minor  of 
his  age,  capacity,  and  understanding  would  usually  exercise  under  the  same  cir- 
cumstances. Duhiver  v.  QUy  Railway  Ob.  2Z7. 

Presumption  as  to  Care  by  Minors— Injuries. 

4.  It  must  be  presumed,  until  otherwise  shown,  that  an  injured  minor  exer- 
cised the  care  and  caution  to  be  expected  from  one  of  such  years,  but  not  the  pru- 
dence and  Judgment  characteristic  of  an  adult,  even  though  the  minor  is  more 
than  a  mere  child,  and,  as  it  is  sometimes  termed,  suijuri*. 

Dubiver  v.  City  Railway  Co.  227. 

Burden  of  Proof  as  to  Contributory  Negligence. 

5.  Contributory  negligence  Is  a  matter  of  defense,  and  the  burden  of  proving 
it  is  on  defendant.  Dubiver  v.  CUy  Railway  Cb.  '£n. 

NEGOTIABLE  INSTRUMENTS.    Same  as  Bills  &  Notes. 

NONSUIT. 

Sufficiency  of  Evidence.   See  Assault  &  Battery. 

NOTES.    Same  as  Bills  &  Notes. 

NOTICE. 

Mechanics'  Lien  Against  Several  Structures— Dependence  Upon  Joint  or  Sev- 
eral Contract.    See  Mechanics'  Liens,  3, 4. 
Imputed  by  Record  of  Chattel  Mortgage.    See  Chattel  Mortgages,  1, 2. 
Imputed  Knowledge  of  Bankruptcy  by  Receiver.    See  Bankruptcy,  3. 

NUNC  PRO  TUNC. 

Entering  Findings  After  Close  of  Term.    See  Courts,  4. 
Objections  First  Made  on  Appeal.    See  Writ  of  Review,  6. 

OFFICERS. 

Term  of  Sailors'  Boarding  House  Commissioners. 

1.  The  commissioners  for  licensing  sailors'  boarding  houses,  appointed  by  the 
legislature  (Laws  1903,  p.  238),  hold  their  office  at  the  pleasure  of  the  appotnUng 
power  during  four  years,  unless  sooner  removed,  so  that,  even  if  they  are  officers 
whose  positions  are  created  by  the  legislature,  they  are  not  holding  in  violation  of 
Const.  Or.  Art.  XV,  I  2,  prohibiting  the  creation  of  any  ofHce  the  tenure  of  which 
shall  be  longer  than  four  years.  WhiU  v.  MeaT$^  215. 
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Sailors*  Boarding  House  Cohmisrioners  a^k  Agents. 

2.  The  c'ommiMSionera  appointed  under  the  act  of  1908  to  license  sailon'  board- 
ing houses  (Laws  1908,  p.  238),  are  not  officers  whose  term  is  limited  by  Const.  Or. 
Art.  XV,  I  2,  inasmuch  as  they  receive  no  compensation,  but  are  only  ministerial 

agents  of  the  State.  WhUe  v.  Mear»^  215. 

See,  also.  Sheriffs. 

OPENING  DEFAULT. 

Effect  of  Delay  on  Right  to  Open  Case.    See  Judgment,  1.  2. 

OKDER  OF  PROOF  is  Discretionary.    See  Trial,  1. 

ORDINANCES. 

Notice  Taken  of  by  Courtji  of  Justice.    See  Evidence,  1. 
Enactment  of— Impeachment  by  Record.    See  Munic.  Corp.  1. 
Necessity  of  Attestation  Clause.    See  Munic.  Corp.  2. 
Manner  of  Recording  Vote  on  Adoption  Of.    See  Munic.  Corp.  3. 
Sufficiency  of  Penal  Ordinance.    See  Munic.  Corp.  7. 
Dallas,  No.  23,  p.  247;  Portland,  No.  11, 886,  p.  410. 
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Oregon  A  Cal.  R.  Co.  v.  I^ne  County,  23  Or.  386,  approved,  84. 
Oregon  A  W.  M.  8a v.  Bk.  v.  Jordan,  16  Or.  113,  approved,  84,  92. 
Osborn  v.  Logus,  28  Or.  302,  cited,  827. 
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Page  V.  Smith,  18  Or.  410,  dlBtingulshed,  509. 
Patterson  v.  United  Artisans,  48  Or.  388, 553. 
Pennoyer  v.  Willis.  26  Or.4,  dted,  278. 
Perkins  v.  McCullouKh,  8«  Or.  146,  applied,  464. 
Poppleton  V.  Jones,  42  Or.  24,  applied,  476. 
Poppleton  V.  Yamhill  County,  8  Or.  384,  cited,  62. 
Portland  v.  Meyer,  82  Or.  368,  cited,  1^. 

Ramp  V.  Marlon  County,  24  Or.  461,  approved,  84, 92. 

Raybum  v.  Davlsson,  22  Or.  242,  cited.  278. 

Rees  V.  Rees,  7  Or.  47,  approved.  97. 

Road  Company  v.  Douglas  County,  C  Or.  299,  cited,  62. 

Robertson  v.  State  Land  Board,  42  Or.  188,  followed,  351, 5»2,  587. 

Ryan  v.  Ryan,  80  Or.  226,  approved,  96. 

Salem  Mills  Co.  v.  Lord,  42  Or.  82,  cited,  528. 

Salem  Traction  Co.  v.  Anson,  41  Or.  562  (in  footnote,  587). 

Say  re  v.  Mohney,  30  Or.  238,  cited,  105. 

Sayre  v.  Mohney,  35  Or.  141,  cited,  106. 

Schleiger  v.  Northern  Term.  Co.  48  Or.  4,  applied,  2:T7. 

Schreyer  v.  Turner  Flouring  Co.  29  Or.  1,  approved,  460. 

Schumann  v.  Wager,  86  Or.  66,  cited.  574,  577. 

Shattuck  v.  Klucaid,  81  Or.  879,  393,  888. 

Simmons  v.  Winters,  21  Or.  85,  approved,  201,  395. 

Simon  V.  Northup,  27  Or.  487,  applied,  144. 

Sisemore  v.  Pelton,  17  Or.  546,  applied,  432. 

Smith  V.  aty  of  Portland,  25  Or.  297,  approved,  62. 

Smith  V.  Conrad,  23  Or.  206,  cited.  627. 

Smith  V.  Farra,  21  Or.  395,  applied,  18. 

South  Port.  Land  Co.  v.  Munger,  36  Or.  467,  cited,  405. 

Southern  Oregon  Co.  v.  Coos  County,  30  Or.  250,  approved,  498. 

Southern  Oregon  Oo.  v.  Coos  County,  39  Or.  185,  cited,  84. 

Southern  Oregon  Co.  v.  Gage,  31  Or.  509,  approved,  498. 

Sovern  v.  Yoran,  16  Or.  260,  approved,  113, 561. 

Spaur  V.  McBee,  19  Or.  76,  cited,  405. 

State  V.  Myers,  20  Or.  442,  followed,  542. 

State  V.  Rogers,  22  Or.  848,  364,  died,  442,  44:^. 

Steel  V.  Portland,  23  Or.  176,  applied.  176. 

Stelgerv.  PVonhofer,  43  Or.  178,  cited,  574. 

Stewart  v.  Alstock,  22  Or.  182,  distinguished,  352. 

Stlnson  v.  Hardy,  27  Or.  584,  approved,  478. 

Sun  Pub.  Co.  v.  Minnesota  T.  F.  Co.  22  Or.  49,  cited,  574. 

Thomas  v.  Barnes,  84  Or.  416,  applied,  476. 

TIppIn  V.  Ward,  5  Or.  450,  applied,  474. 

Tucker  v.  Northern  Term.  Co.  41  Or.  82,  cited,  242. 

Umatilla  Irrig.  Co.  v.  Barnhart,  22  Or.  889,  approved,  149. 

United  States  Inv.  Corp.  v.  Portland  Hosp.  40^Or.  528,  applied,  375. 

Van  Dusen  v.  Shively,  22  Or.  64,  followed,  2ft. 

Walker  v.  Goldsmith,  14  Or.  125,  approved,  107. 

Wallace  v.  Scogglns,  17  Or.  476,  clt«d,  404. 

Washington  Invest.  Assoc,  v.  Stanley,  38  Or.  319,  cited,  117,  534,  604. 

West  V.  B:iy,  39  Or.  461,  applied,  208. 

Western  Sav.  Co.  v  Houston,  38 Or.  377,  cited,  534,  606. 

Wheeler  v.  Taylor,  32  Or.  421,  applied,  304. 

White  v.  Ladd,  41  Or.  824,  cited,  814. 

Willamette  Mills  Co.  v.  Shea.  24  Or.  40,  distinguished,  4,  6. 
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Williams  V.  Gallick,  U  Or.  837  (cited  In  footnote,  507). 
Williams  v.  Island  City  M.  Co.  25  Or.  673, 501,  followed,  77. 
Willis  V.  Crawford,  38  Or.  522,  distlngolshed,  470. 
Wilson  Y.  Blakesiee,  16  Or.  48,  applied,  476. 
Wimer  v.  Simmons,  27  Or.  1,  approved,  201,  804. 
Wood  V.  Raybum,  18  Or.  8,  cited,  278. 

OREGON  CONSTITUTION.    Same  as  Constitution  of  Oregon. 

OREGON  STATUTES.    Same  as  Statutes  of  Oregon. 

PARTIES.    See  Writ  of  Review,  10, 11. 

PARTNERSHIP. 

Agreement  of  Parties  may  be  Implied. 

1.  The  relation  of  partnership  is  a  peculiarly  confidential  one,  and  ordinarily 
is  entered  into  only  by  the  clear  assent  of  all  the  members,  but  it  is  not  always 
necessary  to  have  that  assent  shown  by  testimony,  for  sometimes  ignorant  or 
unaccomplished  witnesses  may  fiEtil  to  state  in  words  what  satisfiactorily  appears 
from  surrounding  circumstances.  North  Pac.  Lum,  Co.  v.  Spore^  462. 

Relation  of  Partnership  as  to  Third  Persons. 

2.  Where  it  appears  that  not  all  the  members  of  an  alleged  partnership  were 
held  out  to  plaintiff  as  partners,  the  liability  of  those  not  mentioned  rests  upon 
the  intention  of  all  the  alleged  partners  to  enter  into  that  relationship. 

North  Pac,  Lum,  Oo,  v.  Spore^  462, 
Joint  Liability  of  Partners  to  Third  Parties. 

3.  The  liability  of  partners  for  firm  debts  is  Joint,  and  such  ajudgment  should 
be  entered  when  that  relationship  is  established.  What  separate  Judgments  may 
be  entered  is  not  considered  here.  North  Pac,  Lum,  Cb,  v.  Spore,  462. 

PASSENGERS. 

Becoming  a  Passenger— Riding  in  Improper  Place.    See  Carriers, *1,  2. 
Riding  on  Engine  as  Contributory  Negligence.    See  Carriers,  3. 

PAYMENT. 

Note  as  Payment  of  an  Obligation. 

1.  Acceptance  of  a  promissory  note  is  not  a  discharge  of  the  debt  thereby  rep- 
resented unless  the  parties  so  agree.  Slringham  v.  Mutual  In*,  Oo.  447. 

Application  of  by  Creditor. 

2.  In  the  absence  of  specific  directions  a  creditor  may  use  his  own  preference 
in  applying  payments  made  by  a  debtor,  and,  if  fairly  applied,  the  credit  will  re- 
main as  placed.  Smith  v.  Wilcox^  323. 

PENAL  ORDINANCES. 

Rule  as  to  General  Sufficiency  Of.    See  Municipal  Corporations,  7. 

PERSONAL  INJURIES.    See  Master  &  Servant,  3-6;  Railroads,  8, ». 

PERSONAL  PROPERTY.    National  Bank  Stock  Is.    See  Taxation,  6. 

PHRASES.    Same  as  Words  &  Phrases. 

PLAT  of  Land. 

Effect  of  Exhibiting  to  Intending  Purchasers— Estoppel  on  Seller  to  Deny 

Correctness  Thereof.    See  Vendor  d^  Purchaser,  2, 3,  4. 
EfilBct  of  Exhibiting  Plat  Showing  Public  Park.    See  Dedication,  1. 

PLEADING. 

Conclusions  of  Law  in  Pleadings. 

1.  Conclusions  of  law  have  no  place  in  a  pleading  under  the  Oregon  Code,  and 
the  trial  courts  act  within  their  discretion  in  striking  them  out. 

Zom  V.  lAvetley^  501. 
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Complaint— TiTi^K  op  Court. 

2.  The  Incorrect  statement  In  a  complaint  of  the  name  of  the  coart  In  which 
It  is  filed  Is  a  formal  but  not  a  Jurisdictional  defect,  and  a  Judgment  rendered  on 
such  a  pleading,  after  a  general  appearance  without  objection  to  the  title,  cannot 
be  impeached  by  a  writ  of  review,  although  Section  ($7  of  B.  dk  C.  Com  p.  provides 
that  the  complaint  shall  contain  the  title  of  the  cause,  specifying  the  name  of  the 
court  and  the  names  of  the  parties.  Adanu  v.  Kelly,  66. 

Complaint— Itemizing  Claims  for  Special  Damages. 

3.  In  an  action  for  injuries,  while  damages  for  medical  care,  nursing,  attend- 
ance, and  medicine  must  be  specially  alleged,  they  need  not  be  itemized,  and  the 
amount  of  each  separately  stated.  Turnep  v.  Southern  Pac,  Cb.  '-WO. 

Complaint— When  Alternative  Allegation  is  Allowable. 

4.  In  an  action  by  a  podestrlan  against  &  railway  for  personal  injuries,  an  alle- 
gation that  defendant  negligently  permitted  a  stick  "to  fall  or  be  thrown"  from 
the  train  on  or  against  her  is  not  subject  to  a  motion  to  malce  more  definite  by 
stating  whether  the  stick  fell  or  was  thrown;  the  facts  being  peculiarly  within 
defendant's  knowledge,  and  it  being  liable  In  either  event. 

Tumey  v.  Southern  Pac.  Oo.  280. 
Answer— Frivolousn  ess. 

5.  In  an  action  on  a  dueblll  the  answer  alleged  that  defendant  had  contracted 
with  a  certain  person  for  the  construction  of  a  building  for  him,  and  that  plaln- 
tifiV)  had  contracted  with  such  person  to  do  the  woodwork  therein ;  that  plaintiffs 
flailed  to  complete  the  work  required,  but  that  defendant  paid  them  a  stated  sum 
in  excess  of  the  value  of  their  services,  which  plain tifl!^  agreed  to  repay ;  and  that 
defendant,  in  consideration  of  plaintiflTs'  promise  to  complete  the  building  accord- 
ing to  contract,  delivered  the  note  sued  on,  but  that  the  work  had  not  been  com- 
pleted, whereby  the  consideration  had  failed,  and  Judgment  was  demanded  for 
the  overpayment.  Held,  that  the  answer  was  frivolous,  there  being  no  obligation 
on  the  part  of  plaintiff^  to  perform  work  for  defendant,  nor  on  the  part  of  dc*- 
fendant  to  pay  therefor,  and  plaintiffs'  failure  to  perform  constituting  no  consid- 
eration for  the  note,  In  the  absence  of  any  novation.  Dixon  v.  Johnson,  43. 

Answer— Admission. 

6.  Plaintiff  having  pleaded  the  execution  and  delivery  of  a  promissory  not« 
by  a  general  description,  defendants  denied  the  allegations  of  the  complaint,  and 
for  a  further  answer  set  up  the  same  note  by  copy,  alleging  that  one  of  the  signers 
wrote  "surety"  after  his  name,  whicli  plaintiff  had  erased.  This  was  an  admission 
of  the  execution  and  delivery  of  the  not«  sued  on,  and  It  was  unnecessary  to  pro- 
duce the  original.  Oalloway  v.  Bartholomew,  To. 

Answer— Sufficiency  of  Denial. 

7.  A  denial  that  defendant  paid  the  sums  alleged  in  his  itemized  account^  or 
any  part  thereof,  is  suflOclent  to  put  the  Items  of  such  account  in  issue. 

Schwartz  v.  OerhartU,  4^ 

Reply— Example  of  a  Pleading  not  a  Departure. 

K.  Wliere  a  complaint  for  conversion  by  chattel  mortgagees  against  a  pur- 
chaser from  the  mortgagor  alleged  the  giving  of  the  mortgage  to  secure  a  note  for 
money  already  advanced  and  further  advances,  and  the  answer  denied  that  the 
mortgage  was  given  to  secure  any  greater  sum  than  a  certain  amount  alleged  to 
have  been  repaid  bythe  mortgagor,  a  reply  alleging  the  advancement  by  plain- 
tiffs to  the  mortgagor  of  the  sum  stated  in  the  answer  prior  to  the  date  of  the 
mortgage,  and  the  agreement  on  that  dat^  to  advance  a  further  sum,  and  the 
making  of  the  note  and  mortgage  to  secure  the  past  and  future  ad  vanc*es,  was  not 
a  departure  from  or  abandon  meat  of  the  complaint^  but  merely  a  new  assignment, 
making  definite  the  allegation  of  the  complaint,  so  as  to  meet  the  attempted  de- 
fense of  the  answer.  Zom  v.  Live»ley,  501. 
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Amending  Complaint  Usually  Discretionary. 

9.  Allowing  an  amendment  of  the  complaint  In  an  action  for  breach  of  defend- 
ant's agreement  to  pay  plaintiff  a  commigsion  for  obtaining  a  purchaser  for  his 
interest  In  property,  by  inserting  during  the  trial  the  name  of  a  person  as  having 
an  interest  in  a  portion  of  the  property,  is  not  error,  the  title  not  being  in  dispute 
or  made  an  issue,  and  the  amendment  not  changing  the  cause  of  action. 

Oood  Y,  Smith,  57S, 
Pleading  by  Exhibit— Practice. 

10.  In  pleading  matter  included  in  Itemized  bills  or  schedules  attached  to  the 
pleading  there  should  bean  appropriate  allegation  Identifying  them  and  show- 
ing that  they  are  a  part  of  the  pleading.  Srhwarlz  v.  Oerhardt,  425. 

Motions— Striking  Out. 

11.  Irrelevant  and  Imnialerial  matter  may  be  eliminated  on  motion,  and 
should  be  disposed  of  before  trial,  to  the  end  that  the  material  issues  may  not  be 
confused  with  others.  For  instance,  in  a  suit  to  reform  notes  executed  by  trustees 
so  that  they  shall  be  payable  only  out  of  the  trust  estate,  all^^tions  in  the  an- 
swer that  plaintiff's,  as  trustees,  had  failed  to  account  for  certain  trust  property, 
that  they  had  negligently  allowed  trust  property  to  be  sold  on  foreclosure,  and 
that  from  the  time  of  execution  of  the  notes  to  the  commencement  of  a  certain 
action  against  them  personally  on  such  notes,  they  had  made  no  effbrt  to  have 
them  reformed,  whereby  they  were  estopped,  were  properly  stricken  out;  the 
only  proper  Issue  before  the  court  being  whether  the  notes  expressed  the  actual 
contract.  Richmond  v.  Off  den  Street  Ry.  Cb.48. 

Motions— To  Make  More  Definite. 

12.  A  com  plaint  need  not  contain  an  itemized  statement  of  the  sums  expended 

for  medicine,  nursing,  etc.,  as  the  result  of  a  negligent  injury. 

Tumey  v.  Southern  Pioc.  Cb.  280, 
Idem. 

l.S.  When  the  facts  are  peculiarly  within  the  knowledge  of  the  defendant,  alter- 
native allegations  in  a  ox>m plaint  will  not  usually  be  either  stricken  out  or  made 
more  deflnite.  Tamey  v.  Southern  Pnc.  Cb.  2H0. 

Defects  in  Pleading— Aider  by  Answer. 

14.  Pleadings  unobjected  to  until  after  trial  will  be  more  liberally  construed 
than  when  tested  by  demurrer  before  the  hearing.  Walker  v.  Harold,  205, 

8ee,  also,  Bilt^  <&  Notes,  3,  4;   Eminent  Domain,  4;  Justices  of  the 
Peace,  8;  Public  Lands,  7. 

POLICE  POWER. 

Ijcgallty  of  Monopoly  in  Sailor's  Boarding  Houses.    See  Monopolies,  1,2. 

POLITICAL  QUESTION. 

Is  the  Determination  of  the  L^allty  of  the  Adoption  of  a  Constitutional 
Amendment  a  Political  or  a  Judicial  Question?    See  Courts,  2. 

POLITICAL  RIGHTS. 

Impairment  of  a  Republican  Form  of  Qovernment  by  Initiative  and  Referen- 
dum Amendment.    See  Const.  Law,  11. 

PORTLAND. 

Charters  Of.    See  Charters  of  Cities. 
Ordinances  Of.    See  Ordinances  of  Cities. 

POWER  OF  COURT  to  Enter  Findings  After  Close  of  Term.    See  Courts,  4. 

PREFERENCES 

Between  Secured  and  Unsecured  Creditors.    See  Railroads,  4. 
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PRESCRIPTION. 

Efftei  of  Possession  by  Permission.    See  Adv.  Posh.  0. 
What  ConsUtates  Color  of  Title.    See  Adv.  Pos8.  5. 
Title  Acquired  by  Prescription.    See  Adv.  Poss.  7. 

PRESUMPTIONS. 

As  to  Not  Paying  Over  Tax  Collections  Promptly.    See  Taxation,  14. 

How  Disputable  Presumptions  May  Be  Overcome.    Sec  Evidence,  2. 

On  Appeal  is  Against  Error  by  Trial  Court.    See  Appeal,  2. 

As  to  Validity  of  Constitutional  Amendments.    See  (^onst.  Law,  3. 

As  to  Validity  of  Statutes  Regulariy  Passed.    See  Statutes,  3. 

As  to  Care  Exercised  by  Injured  Minor.    See  Nemi.igence,  4. 

As  to  Nature  of  Uncertain  Easements.    See  Easements,  1. 

PRINCIPAL  AND  AGENT. 

Evidence  of  Agency. 

A  request  to  a  teamster  to  haul  certain  property  to  a  warehouse  is  not  an 
authority  to  do  anything  with  the  property  except  to  deliver  it  at  the  designated 
place.  Zom  v.  lAvwley,  aOl. 

See,  also,  Bankkuptcy,  4;  Insurance,  7;  Mechanics*  Liens,  1, 2. 

PRINCIPAL  AND  SURETY. 

Effect  of  Note  Signed  "Surety.** 

A  signed  and  delivered  note  is  the  obligation  of  the  signers,  as  to  the  payee, 
though  one  or  some  of  the  signatures  may  have  the  word  "surety"  attached.  The 
only  eflTect  of  such  a  signature  Is  to  adjust  the  relationship  of  the  signers  between 
themselves.  Oalloway  v.  Bartholomew,  75. 

See,  also,  SMERiFii^;  Taxation,  12. 

PRIORITY 

Of  Secured  Over  Unsecured  Creditors.    See  Railroads,  4. 

PRIVATE  ROADS.     See  HIGHWAYS,  4. 

PRIVILEGES. 

Validity  ot  Act  Conferring  Exclusive  Right  to  Engage  In  a  Designated  Un- 
iiVlurious  Business.    See  Constitutional  Law,  10. 

PROCESS. 

Service  of  on  Agents  of  Corporations.    See  Corporations,  1. 

PROMISSORY  NOTES.    Same  as  Bills  &  Notes. 

PROVABLE  CLAIM.    See  Bankruptcy,  1. 

PUBLIC  IMPROVEMENTS. 

Reassessment— Retroactive  EfTect.    See  Munic.  Corp.  5. 
Construction  of  Reassessment  Section.    See  Munic.  Corp.  4. 

PUBLIC  LANDS. 

Position  of  State  Land  Board  in  State  Government. 

1.  The  State  Land  Board  is,  and  has  been  for  many  years,  a  branch  of  the  ex- 
ecutive department  of  the  state  government,  and  lis  action  within  the  scope  of 
its  authority  is  not  subject  to  review  by  the  Judiciary. 

Robertson  v.  IjOu\  587;  Miller  v.  WcUtier^  S47. 

State  Land  Board  — Pow^er  to  Waive  Forfeiture. 

2.  Under  the  general  power  to  make  rules  for  the  conduct  of  Its  business  and 
to  pass  upon  matters  coming  before  it  for  decision,  the  State  Land  Board  may 
make  and  enforce  any  reasonable  regulation  tending  to  promote  Justice  and  to 
simplify  ite  records,  as,  for  example,  to  waive  a  strict  forfeiture  incurred  under 
a  statute,  and  allow  a  defaulted  payment  to  be  made,  even  against  a  subsequent 
applicant.  RobertJton  v.  Low,  5K7. 
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8TATE  LiANO  BOAKD—CHOOSING  BkTWKKN  APPL.ICANTS. 

3.  The  8t«te  Land  Board,  acting  under  the  law  of  1870,  had  power  to  determine 
what  applicants  should  be  awarded  swamp  land,  and  its  action  is  not  reviewable 
in  a  subsequent  suit  between  one  whose  application  was  granted  and  another 
who  subsequently  obtained  the  legal  title  from  the  board  through  a  misunder- 
standing as  to  the  payments  made  by  such  grantee. 

Forfeiture  of  Claim  to  Swamp  Land— Statute  of  1870. 

4.  The  act  of  1870,  regulating  the  sale  of  swamp  lands  (Laws  1870,  pp.  54,5tf,  g  4), 
provided  for  a  forfeiture  of  the  land  oouti'HCted  for  upon  a  failure  by  the  pur- 
chaser to  comply  with  the  conditions  of  this  law,  without  any  declaration  to  that 
effect.  MiUery.  WaUier.Ml. 

Effect  of  Act  of  1878  on  Swamp  Land  Pukcuases. 

5.  The  law  of  1878,  concerning  the  purchase  of  swamp  land  from  the  State 
^Liiws  1878,  pp.  41,  4(i,  g  9),  did  not  afl^ect  the  rights  of  applicants  under  the  law  of 
1870  who  had  made  the  first  payment  thereby  required.         Miller  v.  Watlier,  347. 

• 

Waiver  by  Act  of  1887  of  Prior  Forfeitures  of  Swamp  Land. 

6.  Section  5  of  the  swamp  land  act  of  1887  is  an  explicit  waiver  of  the  forfeiture 
and  re  version  of  lands  sold  under  the  act  of  1870,  on  certain  conditions,  which  are 
all  satisned  In  Ihls  case.  Miller  v.  Wattier^  847. 

Pleading  Issuance  of  Certificate  by  State  Board. 

7.  In  pleading  a  title  obtained  from  the  State  of  Oregon  through  the  land 

board  it  is  suflicient  to  stat«  that  on  due  application  the  board  issued  to  a  stated 

person  a  certificate  of  purchase  for  certain  land,  and  the  pleading  need  not  show 

the  particulars  in  which  the  applicant  was  qualified  to  purchase. 

MiUery.  WaUier.MJ, 
QUARTZ. 

Lost  Quartz  Not  Treasure  Trove.    See  Lost  Property. 

QUARTZ  MINE. 

Necessary  Conditions  of  a  Valid  Discovery.    See  Mines,  1. 

QUESTION  FOR  JURY.    See  Trial,  4,  5. 

QUIETING  TITLE. 

SUFICICIENCY  OF  EVIDENCE. 

1.  In  a  suit  by  an  administrator  to  determine  an  adverse  claim  to  real  estate 
in  his  possession  as  a  part  of  his  intestate's  estate,  a  deed,  regular  in  form,  from  the 
administrator  of  an  intestate  whom  the  answer  alleged  was  the  original  owner  of 
the  property,  made  to  plaintiff  as  administrator,  and  purporting  to  be  in  lieu  of  a 
deed  formerly  executed  and  delivered  to  plat ntifl^s  intestate  in  his  lifetime,  but 
lost  before  being  recorded,  is  sufUcient  evidence  of  title  as  against  defendant,  who 
does  not  ccmtend  that  the  title  held  by  him  is  valid.  Ladd  v.  MillSj  '£ii. 

Who  May  Sue  to  Quirt  Title. 

2.  Any  person  having  a  substantial  interest  In  or  claim  to  a  piece  of  real  prop- 
erty, though  not  the  legal  title,  may  maintain  a  suit  to  determine  an  adverse 
claim  thereto  under  B.  A  C.  Comp.  §  510.  For  Instance,  an  administrator,  who  un- 
der our  statutes  is  entitled  to  the  possession  of  the  realty  of  the  deceased,  and  the 
rents  and  profits  thereof,  for  the  purpcrae  of  administration,  has  such  an  interest 
as  entitles  him  to  sue  under  that  section.  Ladd  v.  MilU^  224, 

RAILROADS 

Right  of  Way  Along  Public  Road. 

1.  An  orderof  a  county  court  granting  a  rail  way  permission  to  use  for  its  track 
any  part  of  a  county  roud  between  designated  points,  imposing  upon  it  the  duty 
of  repairing  any  damage  caused  by  the  construction  of  its  track,  requiring  it  to 
leave  the  highway  in  as  good  condition  as  before  it  b^an  work,  to  construct  and 
grade  a  roadway  whenever  it  should  occupy  the  then  traveled  road,  and  forbid- 
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ding  It  to  obstruct  the  road  in  any  manner,  does  not  give  the  railway  a  right  lo 
the  exclanive  use  of  such  road,  or  deprive  the  pablic  of  the  right  to  use  any  part 
thereof,  subject  to  the  paramount  right  of  the  railway  to  use  the  btghwsy  for 
its  track.  Tumey  v.  aauthem  Pac.  Oo.  "£^. 

Idem. 

2.  A  subsequent  order,  reciting  the  particalaniln  which  the  railway  hasftilled 

to  comply  with  the  first,  adopting  the  flrst  an  the  basis  of  the  additional  order, 

then  proceeding  to  define  moreapeclflcally  therallWHy'sduU^^iu  the  construction 

of  Its  track,  and  the  condition  in  which  it  shall  keep  the  traveled  way  during 

the  progress  or  saapeiuilon  of  the  work,  does  not  enlarge  the  rights  of  the  railway, 

but  Impofles  on  It  further  restrictions  and  conditions  in  the  use  of  the  highway. 

Tumey  v.  Southern  Pae.  Cb.  'MK 
iDn. 

8.  A  third  order  granting  the  railway  leave  and  authority  to  relocate  \i»  track 

BO  that  it  would  be  nearer  the  river,  and  Imposing  on  It  the  duty  of  constructing 

a  fence  between  ihe  traveled  roadway  and  the  track,  placing  a  cuttle  guard  at  each 

end  of  the  fence,  and  relieving  it  from  building  any  barriers  and  Ktone  walls,  except 

for  its  own  protection,  and  ftirther  expressly  stating  that  the  contract  evidenced 

by  the  flrst  order,  except  as  modified,  shall  remain  in  full  force  and  effect,  does  not 

operate  to  surrender  the  right  to  the  exclusive  use  of  any  part  of  the  highway  to 

the  railway,  especially  when  considered  in  the  light  of  the  subsequent  conduct 

of  the  public,  acquiesced  in  by  the  railway,  in  using  th^  portion  of  the  highway 

between  the  track  and  the  river  as  a  foot  and  bicycle  path. 

Turney  v.  StotUhem  Pac.  Oa.  2H0. 

Precedence  of  Unsecured  Debts  Over  Mortoaues. 

4.  Unsecured  creditors  of  corporations  claiming  priority  in  the  payment  of 

their  debts  over  prior  secured  debts  must  show  that  they  are  clearly  within  the 

exceptions  under  which  such  preference  may  be  allowed. 

Security  Trust  Oo,  v.  Ooble  Railroad  Co.  370. 
Idem. 

5.  Where  services  rendered  by  laborers  to  a  railroad  company  within  90  days 
prior  to  the  appointment  of  a  receiver  of  its  property  in  proceedings  to  foreclose 
a  prior  mortgage  thereon  were  not  rendered  in  the  furtherance  of  its  railroad 
business,  but  in  a  logging  venture  in  which  the  railroad  was  chiefly  engaged  at 
the  time,  such  laborers  are  not  entitled  to  a  priority  in  the  payment  for  such  ser- 
vices over  the  mortgage  lien.  Security  Trust  Oo,  v.  Gable  Railroad  Oo.  370. 

Idem. 

tf.  The  fact  that  the  earnings  of  the  railroad  prior  to  the  receivership  were 
more  than  sutlicient  to  pay  all  its  operating  expenses,  including  such  labor 
claims,  does  not  entitle  the  labor  claimants  to  priority  where  such  earnings  arose 
flrom  the  railroad's  logging  operations,  and  the  labor  performed  was  not  neces- 
sary to  keep  the  railroad  a  going  concern. 

Security  Tnist  Oo.  v.  Ooble  Railroad  Cb.  370. 

RiaHTs  OF  Laborers  for  Kbceiver  to  Preference. 

7.  Section  I0H8  of  B.  &  C.  Comp.,  which  provides  that  it  shall  be  the  duty  of  a 
receiver  to  pay  out  of  the  first  receipts  and  earnings  of  the  insolvent  corporation, 
after  paying  current  operating  expenses  under  his  adminlstratiun,  the  wage«  of 
all  employes  and  laborers  which  accrued  within  six  months  prior  to  the  appoint- 
ment of  such  receiver;  and  that  he  shall  also  pay  the  wages  of  all  employ^  and 
laborers  employed  by  him  at  least  once  every  .SO  days  out  of  the  receipts  and 
earnings,  and,  if  he  shall  not  take  in  sufficient  moneys  from  the  receipts  and 
earnings,  then  he  shall  issue  certificates  to  such  empIoy<5s,  which  he  shall  pa^'ont 
of  the  flrst  moneys  coming  into  his  hands  from  the  receipts  and  earnings  of  the 
property  under  his  charge,  In  the  order  of  their  issuance,  was  not  Intended  to 
apply  to  earnings  prior  to  the  receivership,  or  to  subject  the  tangible  property  of 

the  corporation  to  the  payment  of  such  debts. 

SecurUy  Trust  Oo.  v.  Ooble  Railroad  Cb.  370. 
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Operation— Injury  to  Pedbktri an— Evidence. 

8.  Where  a  railway  was  permitted  to  lay  its  tracks  In  a  highway,  and  a  pedes- 
trian passing  that  way  was  injured  by  u  stick  which  was  thrown  or  fell  from  the 
train,  testimony  that  Just  prior  to  and  at  the  time  of  the  injury  wood  was  thrown 
trom  the  locomotive  is  competent.  Tumei/  v.  Southern  Pac,  Ob.  280. 

Injury  to  Pedestrian— Evidence  of  Manner  of  Usinq  Hiohway. 

9.  In  an  action  against  a  railway  company  for  damages  by  one  who  was  In- 
jured by  a  stick  that  was  thrown  or  fell  from  a  passing  engine,  on  the  question 
whether  a  certain  order  i>f  the  county  court  gave  the  company  the  exclusive  use 
of  the  public  highway  where  plaintifl  was  Injured,  or  only  an  easement  thereon, 
it  is  competent  to  offer  evidence  of  how  the  public  has  used  the  highway,  if  at  all, 
since  the  entry  of  such  order,  and  also  evidence  of  what  claims,  if  any,  the  railway 
officials  had  made  as  to  the  company's  rights.         Tumey  v.  ^uthem  Pac.  Cb.280. 

RECEIVERS. 

Power  of  Insolvent  Over  Property  in  Hands  of  Receiver. 

1.  An  insolvent  debtor,  after  the  appointment  of  a  receiver  of  his  property,  has 
no  authority  to  subject  the  fund  in  the  hands  of  the  receiver  to  any  legal  liability. 

Ford  v.  Oilbertj  250. 
Insolvent  Ra ilro a dw— Priority  of  Labor  Claims— Statutes. 

2.  Section  1083  of  B.  A  C.  Comp.,  which  provides  that  it  shall  be  the  duty  of  a 
receiver  to  pay  out  of  the  ff rst  receipts  and  earnings  of  the  insolvent  corporation, 
after  paying  current  operating  expenses  under  his  administration,  the  wages  of 
all  employes  and  laborers  which  accrued  within  six  months  prior  to  the  appoints 
ment  of  Ruch  receiver;  and  that  he  shall  also  pay  the  wages  of  all  employes  and 
laborers  employed  by  him  at  least  once  every  80  days  out  of  the  receipts  and  earn- 
ings, and,  if  he  shall  not  take  in  sufQclent  moneys  from  the  receipts  and  earnings, 
then  he  shall  issue  certlflcates  to  such  employes,  which  he  shall  pay  out  of  the  first 
moneys  coming  into  his  hands  from  the  receipts  and  earnings  of  the  property  un- 
der his  charge,  in  the  order  of  their  Issuance,  was  not  Intended  to  apply  to  earnings 
prior  to  the  receivership,  or  to  subject  the  tangible  property  of  the  corporation  to 
the  payment  of  such  debts.  Securitp  Thtut  Co.  v.  Ooble  Railroad  Cb.  370. 

Idem. 

3.  The  fact  that  the  earnings  of  the  railroad  prior  to  the  receivership  were 
more  than  sufficient  to  pay  all  its  operating  expenses.  Including  such  labor 
claims,  does  not  entitle  the  labor  claimants  to  priority  where  such  earnings  arose 
from  the  ndlroad's  logging  operations,  and  the  labor  performed  was  not  neces- 
sary Uy  keep  the  railroad  a  going  concern. 

Security  Tru9t  Co,  v.  Ooble  Railroad  Cb,  870. 
REDEMPTION 

From  Mortgage— Payment  or  Tender.    See  Mortgages,  3. 

REFERENDUM  Amendment  to  Constitution. 

Regularity  of  Proposal  and  Adoption  Of.    See  Const.  Law,  1. 
I>o<?s  Not  Destroy  Republican  Government.    See  Const.  Law,  11. 

REFORMATION  OF  INSTRUMENTS 

Reformation  of  Writings  for  Mistake  of  Law. 

1.  The  statement  that  equity  will  not  relieve  against  a  mutual  mistake  of  law 
is  true  only  in  a  limited  sense,  that  is,  when  the  mistake  is  as  to  the  legal  effect 
of  what  has  been  agreed  upon.  Where,  however,  the  error  of  law  is  in  the  legal 
meaning  or  effect  of  certain  words  employed  In  writing  out  the  contract,  equity 
wifi  grant  relier,  for  the  writing  then  does  not  express  what  the  parties  meant. 

Ricfimond  v.  Ogden  St.  Ry,  Cb.  48. 

Example  of  Reform  able  Contract— Mistake  of  Law. 

2.  It  having  been  the  intention  of  all  the  parties  that  certain  promissory  notes 
given  by  trustees  should  be  payable  out  of  the  trust  estate  only,  but  owing  to  a 
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mutual  mistAke  as  to  the  legal  effect  of  the  phraseoioffy  of  the  notes,  tbey  were 
so  drawn  as  to  render  the  trustees  personally  liable,  the  notes  should  be  reformed 
1  u  eq  nl  ty  so  as  to  ex  press  the  true  i  n  ten  tiou .  Richmond  v.  Off  den  HL  Ry.  Cb.  -ItL 

Estoppel  ok  Reformation  of  Writings. 

8.  Trustees  who  have  unintentionally  executed  and  delivered  their  personal 
obligations  instead  of  obligations  payable  out  of  the  trust  estate  are  not  estopped 
from  asking  for  the  reformation  of  the  instruments  by  the  fact  that  the  trust 
funds  have  been  disposed  of,  so  that  the  reformed  notes  will  be  worthless. 

Richmond  v.  Ogden  Si,  Ry.  Cb.  48. 

Evidence  of  Mutual  Mistake. 

4.  The  evidence  herein  shows  that  in  reducing  to  writing  the  oral  agreement 
of  the  parties  there  was  a  mutual  mistake  as  to  the  legal  meaning  of  the  terms 
used,  in  consequence  of  which  the  writing  does  not  express  the  actual  contract 
made.  Richmond  v.  Ogden  8L  Ry,  Cb.  48. 

Reformation  of  Writings—Laches. 

5.  Where  certain  notes  were  executed  by  trustees,  it  was  the  belief  of  the  par- 
ties that  the  trustees  were  not  liable  thereon  personally;  such  having  been  the 
Intention  of  the  parties.  But  subsequenily,  in  an  action  Hgainst  the  trustees  in> 
dlvldually,  it  was  determined  that  they  were  personally  liable,  whereupon  tbey 
Immediately  sued  to  reform  the  notes  so  as  to  render  them  payable  from  the  trust 
estate.  Held^  that  the  foct  that  the  trustees  had  not  taken  steps  tu  reform  the 
notes  until  after  the  trust  funds  had  been  disposed  of  was  no  objection  to  the 
maintenance  of  the  suit,  it  having  been  commenced  within  a  reasonable  time 
after  the  mistake  became  known.  Richmond  v.  Ogden  St.  Ry.  Co.  48. 

Pleading— Immaterial  Matter  in  Answer. 

6.  In  a  suit  to  reform  notes  executed  by  trustees  so  that  they  shall  be  payable 
only  out  of  the  trust  estate,  allegations  in  the  answer  that  plaintltTif,  as  trustees 
had  failed  to  account  for  certain  trust  property,  that  they  had  negligently  allowed 
trust  property  to  be  sold  on  foreclosure,  and  that  from  the  time  of  execution  of 
the  notes  to  the  commencement  of  a  certain  action  against  them  personally  on 
such  notes,  they  had  made  no  olfort  to  have  them  reformed,  whereby  they  were 
estopped,  were  properly  stricken  out;  the  only  proper  issue  before  the  court  be- 
ing whether  the  notes  expressed  the  actual  contract. 

Richmond  v.  Ogden  St,  Ry.  Cb.  49. 
REMEDY  AT  LAW.    See  Insurance,  12, 

REMOTENES8  of  Evidence.    See  Evidence,  9. 

REMOVING  CLOUD.    Same  as  QUIETING  Title. 

REPLEVIN 

Municipal  Corporation  Cannot  be  Sued. 

Replevin,  or  claim  and  delivery  as  it  is  called  under  the  Oregon  practice.  Is  a 

possessory  action  only,  and  must  in  all  cases  be  commenced  against  the  person 

«  who  actually  detains  the  chattels.    Under  this  principle  replevin  will  not  lie 

against  a  public  corporation  for  property  seized  and  held  by  one  of  its  ofRoers. 

Jenkins  v.  OtUario^  72. 
REPLY  as  a  Departure.    See  Pleading,  8. 

REPUBLICAN  FORM  OF  GOVERNMENT. 

Initiative  and  Referendum  Amendment  to  the  Oregon  Constitution  Does  Not 
Destroy.    See  Constitutional  Law,  11. 

RESCISSION. 

Effect  on  Right  Thereafter  to  Recover  Price.    See  Vendor  &  Purchaser,  1. 
By  Buyer  of  Chattels— Tender  of  Unused  Part.    See  Sales,  I. 

RES  JUDICATA.    See  Judgments,  3,  4,  5. 
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RETROSPECTIVE  Statute. 

Efftet  of  Section  400  Portland  Charter  of  1908.    See  MUNic.  Cobp.  5. 

REVIEW,  WRIT  OF.    Same  as  WRIT  of  Review. 

REVISED   STATUTES   OF  THE  UNITED  STATES. 

Same  as  Statutes  of  the  United  States. 
REVOCATION 

Of  Partly  Executed  Parol  License.    See  Licenses,  I. 

Of  Partly  Performed  Mining. Lease.   See  Licenses,  2. 

RIGHT  OF  WAY. 

Easements  in  Gross  Considered.    See  pp.  619-(t24. 
Easements  Appurtenant  Discussed.    See  pp.  618-<R22. 

RISK  OF  EMPLOYMENT.   See  Master  &  Servant,  5. 

ROADS.   Same  as  Highways. 

RULES  OF  COURT. 

Rules  Considered  in  This  Volume. 
Rule  10,  the  proviso,    pp.  46, 514. 

SAILOR'S  BOARDING  HOUSES. 

Constitutionality  of  Monopoly  in  Conducting.    See  Monopolies,  1,  2. 
Statute  Regulating  Is  Not  a  Local  or  Special  Law.    See  Statutes,  4. 
Nature  of  Office  of  Commissioners.    See  Officers,  2. ' 

SALES. 

Rescission  by  Buyer— Return  of  Unused  Pabt. 

1.  A  purchaser  who  has  used  part  of  goods  t>efore  discovering  that  they  do  not 
fulfill  the  warranty  under  which  he  bought  cannot  rescind  the  sale  by  returning 
the  unused  portion,  together  with  the  price  of  the  used  part.     Lenz  v.  Blake^  600. 

Performance  of  Contract— Examination  and  Acceptance. 

2.  Upon  the  receipt  of  goods  the  purchaser  has  a  reasonable  time  to  examine 

them  and  determine  whether  they  are  as  represented  and  ordered. 

Lenz  V.  Blake^  600. 
Acts  Constituting  an  Acceptance. 

8.  The  act  of  reselling  a  part  of  a  lot  of  goods,  though  without  knowledge  that 

they  do  not  fulfill  the  warranty  under  which  they  were  sold  and  bought,  is  an 

acceptance  of  the  entire  purchase.  Lenz  v.  Blake^  500. 

Idem. 

4.  The  purchaser  of  an  article  warranted  fit  for  his  use  does  not  waive  objections 
to  the  article  by  using  it,  where  such  use  is  under  protest  and  under  a  promise  of 
the  vendor  to  malce  it  as  required.  Oold  Ridge  Min.  Co.  v.  TcUhnadgef  34. 

Warranties— Implied  Fitness  for  Particular  Purpose. 

5.  An  article  contracted  to  be  supplied  for  a  particular  purpose  known  to  the 

vendor  is  impliedly  warranted  as  reasonably  fit  for  the  purpose  intended. 

Oold  Ridge  Min.  Co.  v.  Tallmadge,  81. 
Idem. 

6.  Where  goods  are  sold  by  description  for  a  particular  purpose,  known  to  the 
seller,  there  is  an  implied  warranty  that  they  are  as  represented,  and  suitable  for 
the  Intended  purpose.  Lenz  v.  Blake,  669. 

Remedy  of  Buyer— Measure  of  Damages. 

7.  In  an  action  for  the  price  of  chattels  sold,  where  they  have  been  accepted, 
but  there  is  a  counterclaim  for  a  breach  of  warranty,  the  defendant  is  entitled  to 
only  those  damages  that  naturally  result  from  the  breach,  and,  in  the  absence  of 
proof  as  to  such  damages,  there  should  be  no  allowance  therefor,  the  burden  of 
proof  being  on  defendant.  Jiet\z  v.  Bldke^  569. 

44  Or. 13 
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SECOND  WATER  as  Mining  Term.    Bee  Wobwj. 

SECRETARY  OF  STATE  as  Auditor  of  Public  Accounts.    See  States,  1. 

SESSION  LAWS  OF  OREGON  Construed  in  This  Volume. 
General.  Laws. 

Laws  1870,  pp.   54,   56,  I     4 847,  854. 

Laws  1878,  pp.   41,   46,2     »— .847,350,354. 

Laws  1887,  pp.     9,    10,  g  5 347.355. 

Ijaws  1808,  pp.  101,  108,  g  27 411. 

pp.         100,2  30 446. 

pp.         119,2  46 447. 

Laws  1908,  pp.  200,  210,  2     1 529,  580. 

p.  228,         2     8 881. 

p.  288,         2     2 215,  216,  210. 

2     8 180, 188. 192, 198. 

Special  Laws. 

LrfiWB  1901,  pp.   65,   82,2   52 256. 

2   58 256. 

2   54 ^ 256. 

2   55 256. 

2   56 266. 

Laws  1908,  pp.     8,   58,  \  117 152, 

pp.         161,  2  400 119,  124,  154,  150. 

pp.         168,  2  401 -119, 126, 165, 167. 

pp.         172,  2  427 128. 

pp.  670,  671,  2   27 246,  280,  255. 

2   51 246,  250.  264,  256. 

SHERIFFS. 

Liability  of  Sheriffs  for  Tax  Collections  by  Deputibb. 

The  entries  in  tax  books  made  by  the  collector's  deputies  are  blndincr  on  the 
sheriff  and  his  sureties.  Lake  Oounty  v.  JfeiUm,  14. 

SHIPPING. 

Negligent  Injury  to  Bridge  by  Vessel— J  urisdlctlon.   See  Bridges,  1. 

SIMILAR  FACTS  AND  CONDITIONS.    See  EVIDENCE,  8. 

SPECIAL 

Law— Sailor  Boarding  House  Act  of  1908.    See  Monopolies,  1. 
Privileges  and  Immunities  Are  Not  Conferred  by  Act  Creating  Sailor  Board- 
ing House  Commission.    See  Monopolies,  2. 

SPECIFICATION  OF  ERRORS. 

Need  of  in  Petition  for  Review.    See  Writ  of  Review,  8. 

SPECIFIC  PERFORMANCE. 

Judgment  of  Forcible  Detainer  as  an  Estoppel. 

Neither  a  Judgment  in  Justice  court  in  plaintiff's  favor  in  forcible  entry  and 
detainer,  nor  a  Judgment  likewise  in  his  favor  on  appeal  to  the  circuit  court, estops 
defendant  from  resorting  to  equity  to  preserve  his  right  to  possession  by  an  inde- 
pendent suit  for  specific  performance  of  a  verbal  lease,  and  iiO  unction  against  the 
Judgment,  since,  the  Justice  court  being  without  equitable  Jurisdiction,  he  could 
not  have  availed  himself  of  his  remedy  as  a  defense  in  that  court,  and  neither 
could  he  have  done  so  in  the  circuit  court,  as  it  would  have  raised  a  new  Isane  not 
presented  in  Justice  court.  MeMahan  v.  WheUm,  402. 

STATE  LAND  BOARD 

Is  Part  of  Administrative  Department.    See  Public  Lands,  1. 

STATE  LANDS.   Same  as  Public  Lands. 
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STATES. 

Duty  of  Secretary  of  State  as  Auditing  Officer. 

1.  The  Secretary  of  State,  as  the  aaditor  of  public  accounts  and  superintendent 
of  the  flfical  concerns  of  the  commonwealth,  has  only  such  authority  as  Is  con- 
ferred by  the  constitution  and  statutes,  and  before  drawing  a  warrant  for  a  claim, 
or  even  auditing  it,  he  must  Justify  his  act  by  some  written  law. 

Boyd  V.  DunboTf  880. 
Funds  for  Indian  War  Claims. 

2.  The  statute  appropriating  money  to  pay  the  veterans  of  the  early  Indian 
wars  of  this  State  (Laws  1903,  p.  228),  section  S  of  which  provides  that  upon  the 
filing  with  the  Secretary  of  State  of  a  proper  voucher  showing  the  amount  pay- 
able to  a  claimant,  the  secretary  shall  Issue  a  warrant  for  the  sum  due,  does  not 
affect  the  general  statutes  in  relation  to  auditing  claims  or  issuing  warrants 
(B.  &  C.  Comp.  §  2S97,  subd.  7,  and  §  2388),  and  therefore  the  Secretary  of  State  can- 
not draw  a  warrant  for  services  in  such  Indian  wars  after  the  appropriation  has 
been  exhausted.  Boi/d  ▼.  Dunbar,  880. 

AuDiTiNQ  Claims— Special  Appropriation. 

8.  In  cases  of  appropriations  for  particular  purposes,  where  the  act  constitutes 
the  only  authority  for  incurring  the  expense,  the  power  to  audit  and  obligate  by 
warrant  is  limited  by  the  amount  of  the  appropriation.  Boyd  v.  Dunbar,  380. 

STATUTES 

Presumption  as  to  Validity  Of  Statutes 

2.  AH  intendments  are  in  fieivor  of  the  legality  of  statutes  or  constitutional 
amendments,  and  unless  they  are  clearly  in  violation  of  some  fundamental  re- 
quirement they  should  be  sustained.  ICaxiderly  v.  Portland,  118. 

Power  of  Legislature  Over  Statutes  Initiated  by  the  People. 

2.  Statutes  proposed  and  enacted  by  the  people  are  subject  to  the  same  con- 
stitutional limitations  as  legislative  statutes,  and  after  their  adoption  they  exist 
at  the  will  of  the  legislature  J  ust  as  do  other  laws.  Kadderly  v.  Portland,  118. 

Impeachment  of  Statute  by  the  Record  of  Enactment. 

3.  To  impeach  the  validity  of  an  apparently  regular  enactment  of  a  legisla- 
tive body  it  must  affirmatively  appear  from  the  records  which  are  required  to  be 
kept  (silence  of  such  record  not  being  sufficient)  that  the  requirements  relative 
to  the  adoption  of  proposed  legislation  have  not  been  complied  with. 

Portland  v.  Vick,  480. 
Local  Law  for  Punishment  of  Crimes. 

4.  The  statute  creating  the  board  of  commissioners  for  licensing  sailors*  board- 
ing houses,  and  prohibiting  the  carrying  on  of  such  business  at  any  point  in 
Oregon  situated  on  the  Willamette  or  Oilurabia  rivers,  without  a  license  (Laws 
1008,  p.  288),  should  be  lit>crally  construed  to  accomplish  the  beneficial  public  pur- 
poses of  the  act,  and  may  be  interpreted  to  mean  that  no  unlicensed  sailors'  board- 
ing house  shall  be  conducted  in  Oregon  to  harbor  or  provide  seamen  for  ships 
while  in  the  Willamette  or  Columbia  rivers.  Thus  interpreted,  the  law  does  not 
violate  Const.  Or.  Art.  IV,  §  23,  subd.  2,  which  forbids  special  or  local  laws  for  the 
punishment  of  crimes  and  misdemeanors.  White  v.  Meara,  216. 

liOCAL  Law  Regulating  Justices  of  the  Peace. 

5.  The  legislative  act  creating  the  City  of  Greenhorn,  providing  that  it  shall 
constitute  a  Justice's  and  constable's  district  Is  not  in  conflict  with  Const.  Or.  Art. 
IV,  I  28,  Subd.  1.  Adams  v.  Kelly,  66. 

Judicial  Power  for  Municipal  Magistrates. 

6.  The  act  creating  the  City  of  Greenhorn,  and  making  the  recorder  thereof  a 
J  ustice  of  the  peace,  does  not  violate  Const.  Or.  Art,  VII,  I  1.      Adams  v.  KeUy,  66. 
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Subject  in  Title  of  Act. 

7.  The  subject  of  the  act  Incorporating  the  City  of  Oreenhorn,  and  makliis  iU 
recorder  and  marshal  a  Justice  of  the  peace  and  constable,  respectively,  Ih  suffi- 
ciently expressed  in  the  title.  Adamt  v.  Kelly.  68. 

8ee,  also,  Constitution  A  l  Law  and  Monopolies. 

STATUTES  OF  OREGON  Construed  In  This  Volume. 
Bellinger  and  Cotton's  Compilation. 

PAGE 

Section     61,  106,108 

"  55,  183, 4«6 

"  61,  476 

63,  67,68 

'•  67,  66, 6B 

72,  66.69 

86,  207 

168,  288,365 

•♦        221,  206,215 

♦*        250,  525,528 

*•        896,  106, 106 

"        607,8Ubd.  6  94,96 

"        511,  94, 06 

"        561,  580 

"        568.  580 

»•        568.  529, 580 

"         504,  67, 61 

"        606,  496,496 

"        607,  62, 216. 224 

"        606,  22B 

"        616,  224, 228 

"        696,  211 

"        746,  subd.  2  106, 107 

"         842,  171, 164 

887,  580 

"       1088,  1.-870, 879 

•*       1147,  226 

•*       2246,  62 

"  2247,  48,46 

"  2397,  subd.  7  881, 388 

"  2398,  881, 888 

"  8012,  79, 85, 87 

"  3058,  78, 79, 87 

"  3080,  78, 88 

"  8081,  88 

"  8299,  602 

"  3307,  ^602 

"  4627,  _ 588,  541 

"  4966,  (now  repealed) .492,494,495 

"  4967,  (now  repealed) 482,494 

••  6108,  268 

•*  6640,  __.4, 10, 828.824, 325 

"  5746.  57, 68 

Hill's  Annotated  Laws. 

Section  2797,  15, 20 

"       8607,  ^4, 20, 828, 824, 825 

"      8608,  J92 
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Sksston  Laws. 

General  Laws  1K70,  pp.  M,  56,  g     4 »47,  :^ 

1878,  pp.   41,   4«,  2     9 S47,d50,a54 

1887,  pp.     9,    10,  g     5 »47,  856 

1898,  pp.  101, 108,  i   27 441 

pp.         109,1   80 445 

pp.         119,  g   46 447 

1908,  pp.  209,  210,  g     1 6«,  630 

pp.         228,  g     8 881 

pp.         288.  g     2 _216,216,21» 

g     3 180, 183, 192, 103 

Special  Laws  1901,  pp.  65,   82,  g   52 250 

g   68 256 

g   64 256 

g   66 256 

g   56 256 

1908,  pp.     8,   58,  g  117 152 

pp.         151,  g  400 119, 124, 154. 150 

pp.         168,  g  401 119, 126, 155, 157 

pp.         ir2,  g  427 128 

pp.  670,  671,  g   27 246, 250, 256 

g   51 246,250, 254,255 

STATUTES  OP  THE  UNITED  STATES  Considered  In  this  Volume. 
Revised  Statutes. 

Section  8787 462,  469,  472 

"       5219 78,  86,  86 

Statutes  at  I^argb. 

Volume  15,    p.   84 78,  85 

80,  pp.  544,  g    1,  subd.O 272 

pp.  548,  g   7,  subdi8 272 

pp.  550,  g  17,  subd.  8 288 

pp.  680,  g  56a 278 

pp.  666,  g  70,  cl.  e 818, 322 

United  States  Compiled  Statutes  1901. 

Page  2507 462,  469,  472 

8419,  g    1,  subd.  9 272 

3425,  g   7,  subd.  8- 272 

8428,  g  17,  subd.  8_- 268 

3442,  g  56a , 27:^ 

3468,  g  70,  cl.  e.  _ 818,  322 

8502,  g  5219 7K,  85,  86 

Federal  Statutes  Annotated. 

Volume  1,  page  528,  g    1,  subd.  9 -272. 

559,  g   7,  subd.  8 278. 

578,  g  17,  subd.  2 268,  272. 

661,  g  56  a -273. 

702,  g  70  cl.  e - 318.  322. 

STREET  RAILWAYS. 

Operation— Contributory  Negligence— Instruction. 

1.  In  an  action  against  a  street  railroad  company  for  damages  sufTered  by  a 
minor  wbo  was  Injured  in  a  collision  between  a  wagon  driven  by  him  and  a  street 
car,  after  tbe  instructions  as  to  the  defendant's  negligence  have  been  accepted 
without  objection,  defendant  cannot  by  objecting  to  the  instructions  on  contribu- 
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tory  negligence  raise  the  point  that  it  did  not  know  tliat  the  driver  was  a  minor, 
and  that  the  liability  ought  not  to  depend  upon  the  question  of  the  driver's  age. 

Dubiver  v.  CUy  BaUway  Ob,  277. 

OPBRATION— CONTRIBUTOBY  NsaLIGENCB  OF  M INOR. 

2.  I  n  an  action  to  recover  damages  for  inj  uries  to  a  minor  suflbred  in  a  collision 
with  a  street  car,  the  evidence  being  conflicting  as  to  the  responsibility,  the  ques- 
tion of  the  minor's  contributory  negligence  should  be  submitted  to  the  Jury  under 
instructions  limiting  the  degree  of  care  required  of  him  to  such  care  as  a  minor  of 
his  age,  capacity,  and  understanding  would  usually  exercise  under  the  same  cir- 
cumstances. Dttbiver  v.  City  Railway  Cb.  227. 

Bee,  also,  Neoligence,  1, 2,  8. 

STREETS. 

Reassessment  for  Improvement  of— Retroactive  Law.    See  Munic.  Corp.  4. 
Dedication  of  by  Not  Designating  on  Plat.    See  Dedication,  2. 

STRIKING  OUT. 

Disposing  of  Conclusions  of  Law  Before  Trial.   See  Pleading,  1. 

SUBCONTRACTOR. 

Right  of  to  Enforce  Mechanic's  Lien.    See  Mechanic's  Liens,  5. 
Profit  of  on  Contract  Is  Immaterial.    See  Mechanic's  Liens,  7. 

SUMMONS. 

Service  of  on  Managing  Agent.    See  Corporations,  1. 

SUPREME  COURT. 

Cost  Bill— Time  Allowed  to  File— Disbursements.    See  Costs,  1. 
Directing  Particular  Judgment  on  Reversal.    See  Appeal,  8. 

SURETY.    Same  as  Principal  &  Surety. 

SURVEYS. 

Monuments  Control  Distances  and  Courses.    See  Boundaries. 
Rejecting  Parts  of  Descriptions— When  Allowable.    See  Deeds. 

SWAMP  LAND. 

Power  of  State  Land  Board  Over.    See  Public  Lands,  2, 8. 
Construction  of  Acts  of  1870, 1878,  and  1887.    See  Public  Lands,  4,  5,  6. 

TAKING  CASE  FROM  JURY.    See  Trial,  4,  6. 

TAXATION. 

Constitutional  Requirements— Nature  of  Improvement  Charges. 

1.  The  assessing  of  property  for  the  expense  of  a  public  Improvement,  in  pro- 
portion to  the  benefit  derived,  is  neither  an  assessing  nor  a  taxing  within  the 
meaning  of  Const.  Or.  Art.  IX,  I  1,  requiring  an  equal  rate  of  assessment  and 
taxation.  Kadderly  v.  Portland,  118. 

Statutory  Restrictions -Stock  of  National  Banks. 

2,  As  used  in  the  Act  of  Congress  of  February  10, 1808,  c.  7  (15  Stat.  U.S. 81; 
U.  S.  Comp.  St.  1901,  g  5219),  providing  that  the  taxation  of  national  bank  stock 
shall  not  be  at  a  greater  rate  than  shall  be  assessed  on  other  moneyed  capital  in 
the  hands  of  individual  citizens,  etc.,  the  term  "rate"  has  relation  to  the  assess- 
ment as  a  whole,  and  does  not  signify  the  mere  percentage  of  levy  upon  any  valua- 
tion adopted,  so  that  any  assessment  which  exacts  from  the  owner  of  national 
bank  shares  a  greater  tax,  in  proportion  to  their  actual  value,  than  It  does  firom 
the  owner  of  olher  moneyed  capital,  is  prohibited  by  the  statute. 

Ankeny  v.  Blakley,  78w 
Idem. 

8.  In  U.  S.  Comp.  St.  1901,  g  5219,  providing  that  the  taxation  of  national  bank 

stock  shall  not  be  at  a  greater  rate  than  is  assessed  on  other  moneyed  capital  in 
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the  handfiof  individual  citizens,  the  expi-esHlon  ^'moneyed  capital  In  the  bands 
of  individual  cUisens"  slgulfles  capital  employed  In  the  operation  of  banking, 
and  otherwise  used  as  money  as  a  source  of  profit.  Ankeny  v.  Blakley,  78. 

I DBK— Discrimination  in  Assessment. 

4.  Where  shares  of  stock  of  various  banks  in  a  county  were  assessed  to  the 
banks,  but,  on  objection  of  one  bank,  its  assessment  was  changed,  and  the  stock 
assessed  to  the  stockholders,  the  erroneous  assessments  to  the  banks  not  objecting 
did  not  amount  to  a  discrimination  against  holders  of  stock  In  the  bank  which 
did  object.  Ankeny  v.  Blakley^  78. 

Evidence  of  Discrimination  in  Assessment. 

&  The  evidence  does  not  sustain  the  charge  that  the  assessment  In  question 
was  unfiiir  or  illegal,  or  that  the  county  board  of  equalization  discriminated  in 
making  such  assessment.  Ankeny  v.  Blakley,  78. 

Liability  of  Property— National  Bank  Stock. 

0.  National  bank  stock  is  personal  property,  within  the  meaning  of  B.  &.  C. 
Oomp.  1 8068,  directing  that  personal  property  shall  be  assessed  for  taxation  at  its 
true  value  In  cash.  Ankeny  v.  Blakley,  78. 

Assessment  by  Board  of  Equalization. 

7.  Under  Section  8080,  B.  &  C.  Comp.,  authorizing  the  county  board  of  equali- 
zation to  make  the  proper  corrections  on  the  assessment  rolls  In  certain  cases, 
and,  among  others,  where  property  has  not  been  assessed,  it  may  cancel  an  as- 
sessment to  one  not  the  owner  and  itself  assess  the  property  to  the  true  owner, 
and  this  without  special  notice,  since  it  Is  the  duty  of  every  property  owner  to 
note  the  time  fixed  by  law  for  the  meeting  of  the  board.  In  thus  assessing  prop- 
erty theretofore  omitted  or  wrongly  assessed,  the  board  is  not  bound  by  the  as- 
sessor's valuation,  but  may  act  on  Its  own  Judgment,  and  suph  action  by  the  board 
Is  not  an  Increasing  of  the  valuation  of  the  property.  Ankeny  v.  Blakley^  78. 

Mode  of  Assessing  National  Bank  Stock— Standard  of  Value. 

8.  Under  B.  A  C.  Ck>mp.  gg  3042  and  8058,  directing  that  shares  of  stock  in  banks 
shall  be  assessed  "at  their  value,"  and  that  personal  property  shall  be  assessed  at 
its  "true  value  in  cash,"  the  value  of  shares  of  national  bank  stock,  for  the  pur- 
pose of  taxation,  is  the  sum  of  money  for  which  they  can  be  actually  sold,  and 
not  their  book  value,  computed  by  adding  to  the  par  value  of  the  paid-up  stock 
the  undivided  earnings  or  profits  of  the  bank.  The  two  expressions,  "value" 
and  "true  value  in  cash,"  mean  the  same  thing.  Ankeny  v.  Blakley^  78. 

Inequalities  in  Assessment  Rolls -Collateral  Attack. 

9.  Irregularities  or  inequalities  In  various  assessments,  not  resulting  from  the 
application  of  a  wrong  principle  or  an  arbitrary  rule  Intended  to  produce  dlspro- 
portlooate  results,  must  be  corrected  through  the  county  board  of  equalization, 
and  cannot  be  collaterally  attacked  by  a  suit  to  enjoin  the  collection  of  the  tax. 

Ankeny  v.  BlcUcleyt  78. 

(Collectors— Liability  for  Money  Collected  on  Void  Warrant. 

10.  The  fact  that  taxes  were  collected  by  a  tax  collector  under  a  defective  war- 
rant, or  without  any  warrant,  constitutes  no  defense  to  the  sureties,  when  sued 
for  the  collector's  conversion  of  the  money  so  collected,  for  the  ofilcer  and  his 
sureties  are  estopped  by  his  acts  in  taking  the  money  ftrom  the  taxpuj^ers. 

Lake  County  v.  Neilon^  14. 

Collectors— Liability  for  Collections  by  Deputies. 

11.  Where  tax  collections  are  made  by  a  public  official  by  virtue  of  his  office, 
though  under  a  defective  warrant,  or  without  a  warrant,  the  entries  made  by  his 
deputies,  tending  to  show  the  collection  of  taxes  by  them,  are  binding  on  the 
collector's  sureties.  Lake  County  v.  Neilon,  14. 

Collector's  Bond— Liability  of  Sureties  for  Past  Defalcations. 

12.  The  sureties  on  the  ofilcial  undertaking  of  a  tax  collector,  which  stipulates 


678 


tory  negllger 
and  that  tb 

OPBBATI' 

2.  In 
with  a ' 
lion  of 
Instr* 
hUr 
cur 


/yp 


jp^ 


thai  may  or  shall  come  Into  his 


4(> 


/* 


^i^ffoif^Wy  account  for,  are  liable  for  all 

^^/»*jj^''^»x  collector  had  on  hand  at  the  exe- 

^^/^../>M^lr/'^^^'i,-  subsequently  collected  In  his  oflicial 

,H-  '^^'^^rf'^flj^^demlcAilona,  If  any,  unless  the  money  had 

i^'-^^w^J^^SfV^^'^^/ngof  the  undertalclng,  or  was  thereafter 

"^Jr^J^^i!^  "^  ^^^^  CbufKy  ▼.  Neiion,  M. 

fUkW  AS  TO  Monthly  Payments. 
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Laike  OoufUy  v.  NeUtm,  14. 


pj^ou  Failure  to  Make  Required  Payments. 


^i'f"^^^^iptlon  arising  from  the  foilure  of  a  tax  collector  to  make  the  peri- 

^fHeP'*^''.  of  tax  money  to  the  county  treasurer  required  by  Section  2797 

Jjpff^^'i^ws  Is  that  the  ofRcer  has  merely  retained  the  money  rather  than 

^!^rs  ^"%Vert«d  It.  Lake  Cknmty  v.  JVei ton,  M. 

tb^^''       uiif^  Presumption  of  Payment. 

0^'^^f^  court  has  Instructed  a  Jury  that  presumably  a  tax  collector  has  on 

iS  '^i,e  fll^  bis  tax  collector's  special  bond  whatever  money  has  been  ool- 

jj^od  ^''f  got  pAld  li^to  ^bo  county  treasury,  it  is  reversible  error  to  add  that  this 

leet^  ^^^iQti  must  be  overcome  by  satisfactory  evidence,  and  cannot  be  overcome 

'^'^  Are  int^f^^^^^*  '^''  ^^^  indirect  and  inferential  circumstances  are  competent 

^^^r  the  statute.  Lake  Cbunty  v.  NeiUm,  14. 

IxiNG  COSTS. 

supreme  Court— Delay  in  Filing  Statement.    See  Costs,  1,  2. 

fBNANCY  IN   COMMON. 

£FFECT  OF  DIVORCE  ON  HUSBAND'S  REALTY. 

1.  The  result  of  a  decree  of  divorce  in  a  wife's  favor  Is  to  make  her  a  tenant 
jn  common  of  the  real  property  of  the  husband,  in  the  proportion  of  one-third  to 
t^o-thlrds.  Benjleld  v.  Benfleld^  94. 

Right  of  Cotenant  to  Dispose  of  Joint  Property. 

2.  A  cotenant,  in  the  absence  of  special  authority,  cannot  transfer  any  greater 
Interest  in  an  appropriation  of  water  for  irrigating  purpones  appurtenant  to  the 
estate  than  is  commensurate  with  his  own  interest.  Beers  v.  Sharpe,  S8tL 


TENDER. 

Need  of  Before  Suit  to  Redeem. 


See  Mortgages,  3. 


TERM  of  Court. 

Entering  Findings  After  Close  of  Term. 


See  Courts,  4. 


TITLE  OP  COURT. 

Sufficiency  of  in  Pleading— Amendment.    See  Pleading,  2. 
Necessity  of  in  Review  Proceeding.    See  Writ  of  Review,  7. 

TREASURE  TROVE. 

Nature  of  Isolated  Pieces  of  Quartz.    See  Lost  Property,  2. 

TRIAL. 

Receiving  Evidence— Order  of  Proof. 

1.  The  order  of  proof  being  discretionary  with  the  trial  Judge,  B.  A  C.  Comp. 
§  M2,  if  testimony  is  received  that  is  incompetent,  but  the  adversary  promises  to 
connect  it  by  other  evidence  later,  and  fiEiils  to  do  so,  the  proper  practice  is  to  move 


# 
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to  strike  it  out,  or  ask  an  Instruction  to  disregard  it.   In  the  absence  of  such  a 

step,  the  error,  if  any,  will  be  presumed  to  have  been  un prejudicial. 

Jones  v.  Peteraont  161. 
Objection— Motion  to  Stbixb. 

2.  In  an  action  for  assault  and  battery,  plainUfTs  testimony  as  to  his  examina- 
tion and  treatment  by  a  physician,  whom  he  had  not  paid,  and  the  reasonable 
value  of  whose  charges  he  did  not  know,  was  nevertheless  competent  to  lay  a 
foundation  for  evidence  as  to  the  value  of  the  services,  and  a  motion  to  strike 
out  the  same,  when  given,  was  properly  denied.  Jones  v.  Peterson,  101. 

Idem. 

3.  An  objection  having  been  made  after  a  question  was  answered,  the  sustain- 
ing of  the  objection  does  not  operate  as  an  exclusion  of  the  answer— to  accomplish 
that  a  motion  to  strike  out  is  necessary.     North  Pac,  Lum.  Cb.  v.  Spore,  at  p.  471. 

Taking  Case  ok  Question  From  Jury. 

4.  If  there  is  any  evidence  reasonably  tending  to  support  the  material  allega- 
tions of  a  complaint,  the  case  should  be  submitted  to  the  Jury  and  a  motion  for 
an  involuntary  nonsuit  denied.  North  Pac,  Lum,  Cb.  v.  Spore.  460. 

I 

Idem. 

5.  Disputes  as  to  facts,  for  instance,  as  to  the  meaning  of  speoifled  acts  or  con- 
versations, should  be  left  for  the  consideration  of  the  Jury. 

Ringue  v.  Oregon  Coal  Oo.  407. 

Instructions  Must  be  Confined  to  the  Issues. 

6.  Cases  must  be  tried  on  the  issues  fairly  made  by  the  pleadings,  or  the  evi- 
dence, and  the  instructions  roust  be  so  limited  or  the  Jury  may  be  misled,  to  the 
injury  of  one  of  the  parties.  Ringue  v.  Oregon  Goal  Co.  407; 

La  Orande  Invest.  Co.  v.  Shaw,  416;  Zom  v.  Livesley,  501. 

Curing  Wrong  Instruction  by  a  Correct  One. 

7.  Instructions  to  a  Jury  should  be  harmonious  and  consistent,  so  that  a 
charge  may  not  be  misunderstood,  owing  to  the  influence  of  another  and  incor- 
rect charge.  Ringue  v.  Oregon  Coal  Cb.  407. 

Trial  by  Judge—Effect  of  not  Entering  Findings. 

8.  The  failure  of  the  clerk  to  enter  in  the  Journal,  as  directed  by  B.  &  C.  Comp. 

g  158,  the  findings  and  conclusions  of  the  Judge  before  whom  a  law  action  has  been 

tried  without  a  Jury,  does  not  affect  any  substantial  right  of  the  defeated  party. 

Kerns  v.  Lee,  26S. 
TRUSTS. 

Constructive  Trust— Nature  of  Evidence  Required. 

1.  In  suits  UKMftablish  and  enforce  constructive  trusts,  it  must  dearly  appear 
that  the  trustee  has  received  the  money  of  the  complainant,  and  that  it  was  used 
to  purchase  the  property  claimed.  Schwartz  v.  Oerhardt,  425. 

Evidence  of  Trusteeship. 

2.  The  evidence  is  satisfactory  here  of  a  constructive  trustee8hip,and  the  trustee 
should  be  required  to  account.  Schwartz  v.  Oerhardt,  425. 

Harmless  Omission  of  Evidence. 
'  8.  A  trusteeship  as  to  definite  property  having  been  established,  a  follure  to 
show  the  purchase  price  is  not  a  material  omission.        Schwartz  v.  Oerhardt,  425. 

Transactions  Between  Relatives— Burden  of  Proof, 
4.  Where  a  transaction  complained  of  as  creating  a  constructive  trust  is  be- 
tween near  relatives,  it  will  be  viewed  with  distrust,  and,  the  attendant  facts  and 
means  of  disclosure  being  peculiarly  within  the  trustees'  knowledge,  they  are 
called  on,  when  a  prima  facie  case  is  made  against  them,  to  show  the  entire  good 
faltb  of  the  transaction,  and,  failing  in  this,  the  prima  fade  case  will  prevail. 

Schwartz  v.  Oerhardt,  435, 
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Establishment— Following  Trust  Pbopbbty. 

5.  A  trust  fuDd  does  not  lose  Ite  Identity,  tbough  it  may  change  in  semblance, 
and,  in  wbatsoever  form  it  may  have  assumed,  the  trust  still  attaches,  whether 
It  remains  in  the  hands  of  the  original  trustee,  or  has  gone  into  other  bands, 
especially  If  the  other  has  taken  with  knowledge  of  the  trust  relation. 

Schwartz  v.  Oerhaardt,  42S. 

Accounting— Resrrvinq  for  Consideration. 

6.  In  a  suit  to  establish  a  constructive  trust  and  for  an  accounting.  It  is  proper 
to  reserve  the  matter  of  the  accounting  for  further  hearing  and  consideration 
after  decreeing  the  establishment  of  the  trust.  SchtoarU  v.  Oerhardt,  425. 

Liability  of  Foreign  Trustees  to  Domestic  Courts. 

7.  A  trustee  appointed  by  a  foreign  court  is  amenable  only  to  that  court,  and 
the  fact  that  his  residence  Is  In  another  Jurisdiction  will  not  confer  authority 
there  to  control  the  administration  of  his  trust,  or  to  require  accountability  for 
the  trust  property.  Schwartz  v.  Oerhardt,  425. 

UNITED  STATES. 

Effect  of  Transferring  Government  Contract  to  Partnership. 
'  Under  Rev.  Stat.  U.  S.  g  8787  (U.  S.  Comp.  St.  1901,  p.  2507),  providing  that  no 
public  contract  shall  be  transferred  by  the  party  to  whom  the  contract  is  given 
to  any  other  party,  and  that  such  transfer  shall  cause  an  annulment  of  the  con- 
tract, so  far  as  the  United  States  Is  concerned,  the  formation  of  a  partnership  by 
persons  holding  a  government  contract  for  the  erection  of  public  buildings  with 
other  persons  does  not  necessarily  effect  an  annulment  of  the  contract. 

North  Pae.  Lum,  Cb.  v.  Spore,  46^ 

Statutory  Regulations  for  Assessing  Bank  Stock.    See  Taxation,  2, 3,  4,  & 

UNITED    STATF^    CONSTITUTION. 

Same  as  Constitution  of  the  United  States. 

UNITED  STATES  STATUTES.    Same  as  Statutes  of  the  United  Statrs. 

UNSECURED  DEBTS. 

Priority  of  Over  Contract  Liens.    See  Railroads,  4, 6,  tt. 

USURY. 

Excessive  Interest  Under  Another  Name. 

A  contract  between  a  borrowing  member  of  a  building  and  loan  aseoclatlon 
and  the  association,  by  which  the  borrower  pays  interest  on  the  loan  and  other 
charges  which  make  the  annual  chaise  for  the  use  of  the  money  borrowed  more 
than  the  highest  amount  of  legal  Interest,  is  usurious  as  to  all  paymentsother  than 
the  Interest  stipulated.  Epping  v.  Wcuhington  InvetU  A»»oe.  116. 

VACATION  of  Public  Road.    See  Highways,  6. 

VARIANCE.    See  Pleading,  8. 

VENDOR  AND  PURCHASER. 

Effect  of  Rescission  by  Vendor. 

1.  A  resclHsion  of  a  contract  of  sale  by  the  vendor  is  equivalent  to  a  failure  of 
consideration  forthe  unpaid  purchase  liability,  and  thereafter  the  vendor  cannot 
further  enforce  his  contract.  He  Is  then  by  his  own  act  estopped  from  claiming 
the  unpaid  installments  of  the  purchase  pric«,  whether  not  due  or  overdue. 

Ward  V.  Warren,  102. 

Performance  of  Contract— Quantity  and  Boundaries  of  Land. 

2.  The  owner  of  urban  property  near  the  Pacific  Ocean  platted  the  same  and 
directed  a  surveyor  to  lay  out  the  addition  In  lots  and  blocks,  the  owner  intend* 
ing  that  the  west  boundary  of  the  subdivision  should  extend  to  the  east  boundary 
of  the  tide  land  belonging  to  another,  which  was  supposed  to  be  the  government 
meander  line  of  the  ocean.    The  surveyor,  however,  so  surveyed  the  tract  as  to 
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leave  a  strip  of  land  between  high-water  mark  and  the  west  line  of  the  blocks  as 
actually  surveyed,  but  his  plat  as  filed  did  not  show  such  strip,  representing  the 
ocean  as  the  west  boundary  of  the  land.  Thereafter  defendant,  who  was  the 
owner's  agent,  caused  copies  of  the  recorded  plat  to  be  made  for  exhibition  to 
intending  purchasers,  and  a  sale  of  all  of  the  w&nt  lots  of  the  addition  was  made 
to  plain tlfi*  based  on  such  plat,  all  the  parties  believing  at  the  time  that  the  west 
line  of  the  block  extended  to  high-water  mark.  Thereafter  the  error  was  dis- 
covered, and  defendant,  after  representing  to  the  previous  owner  that  plain tlfi 
did  not  want  the  intervening  strip,  succeeded  in  purchasing  the  same  from  him, 
and  attempted  to  take  possession  of  it,  whereupon  the  purchaser  sued  to  quiet  her 
title.  Held,  that  plalntiflT  was  quite  Justified  in  relying  on  the  plat,  and  that  de- 
fendant, having  purchased  after  her,  took  only  such  rights  as  his  g^ntor  had, 
and,  like  him,  Tfas  estopped  to  deny  the  correctness  of  the  plat 

Oarlyle  v.  Sloan,  367. 

Idem— Notice  op  Position  op  Survey  Staked. 

8.  Where,  on  a  sale  of  lots,  a  plat  showing  the  lots  to  extend  to  the  Pacific 
Ocean  was  used  in  the  negotiations  for  the  purpose  of  determining  the  bound- 
aries thereof,  and  there  was  no  evidence  that  the  purchaser's  attention  was  called 
to  survey  stakes  in  the  ground  which  would  have  disclosed  a  strip  extending  be- 
tween the  western  boundary  of  the  lots  as  surveyed  and  high-water  mark,  the 
purchaser  was  not  bound  by  such  stakes.  Carlyle  v.  Sloan,  867. 

Idem— Notice  op  Mistake  in  Plat. 

4.  Where  a  plat  of  city  lots  showed  them  to  extend  to  the  high-water  mark  of 
the  Pacific  Ocean,  and  plalntiflT  purchased  the  lots  without  noticing  the  figures 
on  the  map  indicating  the  size  thereof,  and  such  figures  would  not  necessarily 
convey  information  that  the  lots  purchased  did  not  extend  to  the  ocean,  plalntlfi" 
was  not  put  on  inquiry  by  such  figures  as  to  whether  the  lots  extended  to  high- 
water  mark.  Varlyle  v.  Sloan,  867. 

RiQiiTs  and  Liabilities  op  Parties— Bona  Fide  Purchasers. 

6.  The  evidence  establishes  that  defendant,  who  purchased  the  land  in  ques- 
tion from  the  Slate  after  plaintiff  had  purchiised  It,  did  so  with  at  least  con- 
structive notice  of  plain tlfi^s  claim,  and  therefbre  cannot  be  considered  a  bona 
fide  purchaser.  Miller  v.  Wattier,  347. 

Remedies  op  Vendor— Recovery  op  Land. 

6.  A  vendor  recovered  a  Judgment  at  law  for  some  of  the  deferred  payments 
due  on  an  executory  contract  for  the  sale  of  certain  land,  and  thereafter  obtained 
a  decree  in  another  court  rescinding  the  sale  for  nonperformance  by  the  pur- 
chaser, under  which  he  took  posscNsion  of  the  land  and  resold  It.  In  a  subsequent 
action  on  the  J  udgment  the  reentry  and  resale  ma}'  be  pleaded  as  a  bar,  since  they 
amount  to  a  relinquishment  of  all  claim  to  the  unpaid  part  of  the  purchase  money. 

Ward  V.  Warren,  102. 
VERDICT. 

(Curative  EflTect  of  on  Pleadings.    8ee  Pleading,  14. 

VE8SKL. 

Negligent  Injury  to  Bridge— Jurisdiction  of  Action.    8ee  Bridges,  1. 

VETO. 

EflTect  of  Referendum  Amendment  on  Veto  Power.    8ee  Const.  Law,  9. 

WAGERS. 

Assignment  of  Insurance  Contract.    See  Insurance,  II. 

WAIVER 

Of  Warranty  by  Use— Promise  to  Correct  Defect    See  Hales,  3. 
Of  Custom  by  Employer.    See  Master  &  Servant,  2. 
Of  Forfeiture  of  Swamp  Land  by  Act  of  18K7.    See  PiroLic  Lands,  6. 
Of  Conditions  of  Insurance  Policy.    See  Insurance,  1. 
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WARRANTY. 

Implication  in  Sales  for  Partlcalar  Purposes.    See  Sales,  5,  8. 
(Jse  as  a  Waiver  of  Implied  Warranty  of  Fitness.    See  Sales,  S,  4. 
Waiver  of  in  Application  for  Life  Insurance.    See  Insurance.  1. 

WATERS. 

Estoppel  to  Assert  Riparian  Rights. 

1.  Where  a  diversion  of  tbe  water  of  a  slough  situated  on  defendant's  land  was 
the  result  of  bis  express  agreement  with  plaintiff^,  defendant  was  not  thereafter 
entitled  to  claim  that  such  diversion  was  an  invasion  of  his  riparian  rights. 

MePhee  v.  KeUey,  198. 
Natural  Streams— Diversion  Under  Contract. 

2.  Where,  In  an  action  to  determine  plain tilTti'  rlght«  in  certain  waters  in  a 
slough,  plaintiff^  alleged  a  claim  to  such  waters  by  a  prior  appropriation,  and 
also  set  up  an  agreement  with  defendant,  under  which,  for  a  consideration,  plaln- 
tlllb  extended  their  ditch  across  and  beyond  the  slough,  and  by  "mntoal  consent 
and  agreement,  and  at  defendant's  request,  plaint ifls  have  since  the  date  of  such 
agreement  used  such  ditch  in  common  from  the  place  where  it  crossed  theblough, 
to  carry  and  convey  tbe  waters  thereof  down  to  tbe  point  where  the  ditch 
emptied"  Into  a  stream,  plaintiff's  have  folrly  claimed  the  slough  waters  both  by 
appropriation  and  by  contract.  MePhee  v.  KeUey,  19S. 

•     IDEK. 

8.  The  complaint  herein,  fairly  construed,  alleges  a  claim  to  tbe  waters  of  tbe 

North  Powder  River  by  the  parties  hereto  by  appropriation  as  well  as  a  claim 

through  a  contract  between  the  plaintiff's  and  the  defendant. 

McPhee  v.  KeUey,  19S. 
Appropriation— Amount  Allowed. 

4.  In  this  case  a  decree  in  plalntiff^s  favor  for  flfty  inches  of  water  Is  reluc- 
tantly affirmed,  but  it  will  be  measured  ^at  the  head  of  bis  ditch  and  under  a  four 
inch  pressure,  after  he  has  made  his  dam  water  tight  and  sufficiently  high  to 
create  tbe  necessary  head.  Olaze  v.  Fyo9it  2B. 

Extent  of  Right  of  Prior  AppropriAtor. 

6.  A  prior  appropriator  of  water  for  irrigation  purposes  is  entitled  to  divert 
and  use  a  quantity  of  water  sufficient  to  properly  irrigate  his  tillable  land.  If  he 
prosecutes  the  cultivation  thereof  with  reasonable  diligence.       Olaze  v.  FYott^  29. 

Intent  and  Extent  of  Appropriation. 

6.  Tbe  evidence  here  is  not  satisfactory  either  as  to  the  intent  of  the  original 
appropriator,  or  as  to  the  diligence  used  in  applying  the  water  to  a  beneficial  use 
beyond  a  certain  point,  in  consequence  of  which  the  use,  as  against  subsequent 
appropriators,  must  be  confined  to  the  area  shown  to  have  been  contemplated  by 
the  original  appropriator.  Beert  v.  Sharpe, ««. 

Appropriation  of  Water  Proportionately  to  Prior  Interests. 

7.  Where  several  persons  each  owned  a  certain  share  of  the  water  in  a  dltcb, 
the  Joint  appropriation  being  originally  for  crOpe  and  stock,  but  subsequently 
some  of  the  owners  began  using  water  for  a  new  and  distinct  purpose,  claiming 
the  additional  water  In  proportion  to  their  respective  original  interests,  the  claim 
thus  made  measures  their  rights  as  between  themselves.       MrPhee  v.  Keltey,  198. 

APPROPRIABILITY  OF  WATER— EiSTOPPEL. 

8.  Where  the  owners  of  an  Irrigating  ditch  which  flowed  Into  a  slough  agreed 
with  plaintiflTs,  for  a  consideration,  that  the  ditch  might  be  carried  across  the 
slough  and  beyond,  and  plain  tiffs  have  the  water  thereof,  the  ownera,  by  accepir 
ing  tbe  considemtion,  estopped  themselves  from  claiming  that  the  water  in  the 
slough  was  not  such  as  could  be  appropriated.  McPhee  v.  Kelsey,  IVL 

Prescription— Notice  to  Cotenant  of  Adverse  Claim. 

9.  Under  the  circumstances  of  this  case  the  rule  applies  that  presumably  a 
continued  use  of  Joint  property  by  one  cotenant  Is  in  maintenance  of  the  right  of 
the  other  owners.  Beer*  v.  Sharpe,  888. 
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Idem. 

10.  A  lower  proprietor  agreed  with  a  oo tenant  of  an  upper  estate  that  in  con- 
sideration of  helping  to  build  and  maintain  a  dam  he  should  have  a  certain  water 
right  for  irrigating  purposes.  The  cotenaut  filed  a  notice  of  his  claim  In  the  public 
records,  but  did  not  state  therein  the  quantity  of  water  he  intended  to  appro- 
priate. He  subsequently  testified  that  the  notice  was  given  to  preserve  his  rights 
against  a  third  person,  and  italso  appeared  thatafter  the  notice  was  filed  another 
of  the  cotenants  diverted  water  from  the  stream  without  objection.  Held,  that 
the  notice  was  not  notice  to  such  cotenant  and  his  successors  in  title  of  an  adverse 
claim  bj  the  lower  proprietor.  Beert  v.  Sharpe,  888. 

Rights  of  First  and  subsrquent  Appropbiators. 

11.  The  prior  appropriator  of  water  is  entitled  to  the  use  of  it  all  if  necessary  to 
irrigate  his  land  under  cultivation,  and  the  surplus,  after  a  reasonable  use  by 
him,  should  be  distributed  to  subsequent  claimants  in  the  order  of  their  respec- 
tive appropriations.  Boiler  v.  Qarreit,  904. 

Right  to  Chanob  Point  of  Diversion. 

12.  An  appropriatfjr  may  change  the  point  of  his  diversion  of  water  provided 
he  does  not  thereby  Itijure  a  subsequent  appropriator.  Bolter  v.  Garrettj  304. 

Rights  Acquired  by  Contract. 

18.  The  evidence  shows  an  agreement  between  the  persons  who  enlarged  and 

extended  the  ditch  in  question  that  the  waters  of  both  the  sloughs  crossed  should 

be  carried  over  to  the  natural  stream  with  the  waters  of  the  ditch,  and  thereby 

become  available  for  the  use  of  the  plaintiffs,  who  lived  further  down. 

McPhee  v.  KeUey,  11>8. 
Evidence  of  Agreement. 

14.  The  evidence  herein  shows  that  plain tiflPs  predecessor  in  title  had  made  an 
agreement  with  defendant's  predecessoisp  in  title  to  aid  in  the  construction  and 
maintenance  of  a  dam,  in  consideration  of  which  he  was  to  have  a  portion  of  the 
water.  BeerM  v.  Sharpe,  886. 

Contract  for  Mining  Water. 

15.  Plaintiff  sought  to  obtain  from  defendant  water  for  use  at  its  mine,  and 
applied  to  him  to  extend  his  ditch  so  as  to  supply  the  water.  The  parties  entered 
into  a  written  contract  whereby  plaintiff  agreed  to  construct  the  ditch,  and  in 
payment  thereof  defendant  agreed  to  deliver,  through  and  by  such  appliances  as 
he  might  adopt,  at  least  a  specified  number  of  miner's  inches  of  "first  or  second 
water  to  and  at  the  placer  mines"  of  plaintiff,  and  to  maintain  the  supply  of  water 
continuouRly,  so  long  as  the  water  would  fiow  in  the  ditch,  until  plaintiff  should 
be  fully  repaid.  The  term  "second  water,*'  as  shown  by  the  undisputed  testimony, 
meant  water  that  was  used  by  a  lower  mining  proprietor  after  it  had  been  used  by 
an  upper  one  for  mining  purposes,  and  water  once  used  could  not  again  be  snc- 
cessfhlly  used  until  the  tailings  and  soil  carried  with  it  had  been  removed  by 
settling  dams  or  otherwise.  Held^  that  defendant,  having  agreed  to  deliver  to 
plaintiff  water  to  be  used  for  mining  purposes,  was  obligated  to  provide  the 
necessary  dams  for  removing  the  debris,  the  law  implying  on  his  part  a  warranty 
that  when  the  water  was  delivered  It  should  at  least  not  be  unfit  for  the  purpose 
required.  €Md  Ridge  Min,  Oo.  v.  ToUlnwdge,  85. 

Abandonment  by  Implied  Consent  to  Diversion. 

16.  Plaintim  having  enlarged  and  improved  defendant's  irrigating  ditch  at 
their  own  expense,  under  an  agreement  that  they  should  have  certain  propor- 
tions of  the  water  that  might  flow  therein,  and  having,  in  reliance  on  such  agree- 
ment, reduced  their  lands  to  cultivation,  have  rights  In  the  ditch  and  its  water 
that  defendant  cannot  arbitrarily  revoke.  MePhee  v.  Kelaey,  198. 

Idem. 

17.  One  entitled  to  the  use  of  water  can  not  be  deprived  thereof  on  the  principle 
of  estoppel  oy  merely  seeing  another  constructing  a  ditch  and  making  no  objec- 
tion thereto  until  the  diversion  is  completed.  Bolter  v.  OarreU,  804. 
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Abandonment  by  Chanqino  Point  of  Diversion. 

18.  An  alteration  by  an  approprtaU>r  of  water  in  hlH  point  of  diversion  by 
changing  it  from  above  to  below  the  point  of  a  subNeqncnt  appropriator's  diver- 
sion, does  not,  of  itself,  manifest  an  intention  to  abandon  the  use  of  the  water 
theretofore  appropriated.  Bolter  v.  Garrett^  SOL 

Abandonment— Contract  Water. 

19.  The  rule  that  an  approprlator  of  water  muKt  put  It  to  some  beneficial  use 
within  a  reasonable  time,  as  against  others  desiring  to  use  it,  does  not  apply  to 
purchased  water,  or  water  obtained  under  a  contract  with  its  owner,  for  then 
no  one  else  can  have  adverse  righU.  Beers  v.  8harpe,  8S6. 

WORDS  AND  PHRASES. 

"Abandoned." 

The  word  "abandoned,"  as  applied  to  chattels  means  property  that  has  inten- 
tionally and  designedly  been  put  out  of  the  possession  of  some  one  who  had  con- 
trol over  It,  without  an  intention  of  reclaiming  the  possession. 

Ji'ergxuon  v.  Ray^  504,  565. 

"Additional  Amendment." 

The  expression  "additional  amendment  or  amendments,"  occurring  in  Const. 
Or.  Art.  XVII,  g  2,  providing  that  no  such  amendment  shall  be  proposed  while 
another  one  is  awaiting  action,  means  any  amendment  to  any  part  or  clause  of 
the  constitution.  Kadderly  v.  Portland,  118, 137. 

"Assessment." 

The  charging  of  sums  against  property  for  public  Improvements  is  not  an 
"assessment"  thereof  within  the  meaning  of  Const.  Or  Art.  IX,  g  1,  requiring  **an 
equal  rate  of  assessment."  Kadderly  v.  Portland,  118. 

"Creditor"  of  a  Bankrui»t. 

A  receiver  appointed  under  a  state  law  to  collect  the  unpaid  stock  subscrip- 
tions due  from  the  shareholders  of  an  Insolvent  corporation  1m  not  a  "creditor"  of 
a  bankrupt  shareholder,  under  the  bankruptcy  act  of  1888,  \  1,  subd.  9,  for  the 
purpose  of  proving  in  bankruptcy  the  claim  of  such  corporation  for  the  value  of 
the  subscription.  Dight  v.  Chapman,  'JB&. 

"Duly  Authorized  Agent"  of  a  Bankrupt. 

A  receiver  appointed  under  a  state  law  to  collect  the  unpaid  stock  sub.scrlp> 
tions  due  from  the  shareholders  of  an  insolvent  corporation  is  the  "duly  author- 
ized agent"  of  the  creditors  of  the  insolvent  corporation  for  the  purpose  of  prov- 
ing in  bankruptcy  their  claims  against  an  insolvent  stockholder. 

DigfU  V  C9iapfnan,  265. 

"Inferior  Tribunal." 

The  commission  for  the  licensing  of  sailors'  boarding  houses  is  an  "Inferior 
tribunal"  whose  decisions  within  its  power  may  be  reviewed  by  a  writ  under 
Section  507,  B.  &  C.  Com  p.  White  v.  Afears,  215. 

"Issued"  in  Application  for  Life  Insurance. 

Where  an  applicant  for  a  life  insurance  policy  stated  in  writing  that  the 
answers  to  certain  questions  contained  in  his  application  were  warranted  true, 
that  he  would  accept  the  policy,  that  it  should  not  take  efiect  until  the  first  pre- 
mium should  have  been  paid  daring  his  continuance  In  gcxxl  health,  and  the 
policy  have  been  signed  and  "Issued,"  and  gave  his  note  for  the  first  premium, 
taking  a  receipt  therefor  which  rccit>cd  that  if  the  note  should  be  paid  when  due 
it  would  be  in  full  for  the  first  premium,  provided  a  policy  should  be  "issued"  on 
the  said  application,  the  term  "issued"  meant  the  signing  and  execution  of  the 
policy  by  the  ofllcers  of  the  company,  and  did  not  include  delivery. 

Stringham  v.  Mutual  Int.  Co.  447. 
"Lose." 

To  "lose"  property  is  to  casually  and  involuntarily  part  with  Itjs  possession  so 

that  the  mind  has  no  impress  of  the  event,  and  is  not  able  to  recur  to  it. 

FerguMon  v.  Ray,  564. 
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"Lost" 

See  pages  100,  114,  and  564. 

**MoNEYBD  Capital" 

The  term  "moneyed  capital"  In  the  hands  of  individual  citlzenR,  U.  S.  Com  p. 

St.  1901,  g  5219,  means  capital  used  in  banking  or  otherwise  as  a  source  of  profit. 

Ankeny  v.  Blakley,  78. 
"Rate." 

The  word  "rate"  used  by  Congress  in  16  Stat.  U.  8.  84  (U.  S.  Oomp.  St.  1901, 

g  5219)  prohibiting  the  taxation  of  the  humiU.  of  national  banks  at  a  higher  "rate" 

than  other  moneyed  capital,  means  the  proportionate  amount  demanded  as 

taxes,  and  does  not  mean  the  percentage  on  the  valuation  fixed  by  the  assessor. 

Ankeny  v.  Blakl^y^  78. 
"Second  Water." 

The  term  "second  water"  is  used  among  miners  to  designate  water  supplied 

after  it  has  already  been  used  for  mining  purposes. 

Oold  Ridge  Min,  Co.  v.  Tallmadge^  81. 
"Taxation." 

The  requirement  of  "an  equal  rate  of  taxation"  in  Const.  Or.  Art.  IX,  g  1,  does 
not  include  demands  by  proper  authorities  for  the  expense  of  public  improve- 
ments. Kadderly  y.  Portland,  118. 

**TbEA8UBB  Tbove." 

Whether  "treasure  trove"  be  limited  strictly  to  gold  and  silver,  or  be  given  a 

broader  meaning,  as  has  been  done  in  some  cases,  it  is  quite  certain  that  quartz 

carrying  precious  metals  found  buried  in  the  ground,  where  it  had  been  placed 

by  human  agency  a  long  Ume  before,  is  not  of  that  class  of  property. 

Fergtuon  v.  Hay,  bSl, 
"True  Value  in  Cash." 

The  expression  "true  value  in  cash"  used  In  Section  8068  of  B.  &  C.  Comp.  re- 
lating to  the  valuing  of  personal  property  for  assessment,  means  the  market 
value  in  money,  taking  into  consideration  existing  conditions— and,  as  applied 
to  tMtnk  stock,  does  not  mean  book  value.  Ankeny  v.  Blakley,  78. 

"Value." 

The  "value"  of  bank  stock,  for  purposes  of  assessment,  under  Section  8012, 
B.  A  C.  Comp.  is  what  the  stock  is  worth  in  money  in  the  market  while  the  bank 
is  a  going  concern.  Ankeny  v.  BkUcley,  78. 

WRIT  OF  REVIEW. 
Nature  of  Writ. 

1.  Under  Section  501,  B.  A  C.  Comp.,  declaring  that  the  writ  "  heretofore  known 
as  the  writ  of  certiorari  Is  known  in  this  code  as  the  writ  of  review,"  only  the 
name  of  the  writ  la  changed,  and  a  writ  of  review  will  not  lie  to  correct  errors  in 
the  exercise  of  a  rightful  J  urisdictlon.    McAnuh  v.  Grant,  37;  Farrow  v.  Nrvin,  496. 

Idem. 

2.  A  judgment  of  a  Justice  of  the  peace,  having  Jurisdiction  of  the  cause  and 
parties,  cannot  be  reviewed.  McAniah  v.  Orant,  57. 

Idem. 

8.  A  Judgment  ofa  county  court,  allowing  a  claim  of  an  administrator  against 
an  estate  where  it  was  outlawed  before  presentation,  is  reviewable,  for  the  court 
exceeded  its  J  urisdictlon.  Farrow  v.  Nevin,  496. 

Idem. 

4.  A  Judgment  of  a  county  court  in  reference  to  Interest  on  funds  in  the  hands 
of  an  executor  is  not  reviewable.  Fdrrow  v.  Nevin,  496. 

Inferior  Tribunal— Legislative  Commission. 

5.  The  commission  for  the  licensing  of  sailors'  boarding  houses  is  an  "Inferior 
tribunal"  whose  decisions  within  its  power  may  be  reviewed  by  a  writ  under 
Section  697,  B.  A  C.  Comp.  WhUe  v.  Mears,  215. 


688  Index. 

Objection  to  Jurisdiction  First  Urged  on  Appeal.. 

6.  The  objection  that  the  trial  court  did  not  have  Jurisdiction  of  the  proceeding 
may  be  flrRt  urged  In  the  petition  for  a  writ  of  review,  considering  Section  72, 
B.  &  C.  Com  p.  Adama  v.  Kelly,  06. 

Sufficiency  of  Title  to  Writ. 

7.  Under  Section  506,  B.  &  C.  Comp.,  providing  that  a  writ  of  review  Bball  be 
allowed  on  the  petition  of  plaintiff  (who  is  defined  by  section  602  to  be  the  party 
proaeou ting  the  proceeding),  describing  with  convenient  certainty  the  decision 
or  determination  sought  to  be  reviewed  and  setting  forth  the  errors  alleged  to 
have  been  committed  therein,  a  petition  for  a  writ  of  review  otherwise  sufficient 
is  not  fiatally  defective  because  it  is  not  entitled  In  a  court  as  an  ordinary  com- 
plaint would  be.  Farrow  v.  Nevin,  496. 

Specification  of  Errors  in  Petition. 

8.  The  specification  of  errors  in  a  petition  for  a  writ  of  review  need  be  only 

sufficiently  d^ilnlte  to  bring  to  the  attention  of  the  reviewing  authori  ty  the  action 

complained  of  and  the  reasons  why  the  petitioner  thinks  it  erroneous,  as,  thai 

the  inferior  tribunal  exceeded  its  Jurisdiction  in  making  a  certain  order. 

Farrwv  v.  Nevin,  -196. 
Stating  Date  of  Order  to  be  Reviewed. 

0.  Failure  in  a  petition  for  a  writ  of  review  to  set  out  the  date  of  the  order 
sought  to  be  reviewed  is  Immaterial,  where  it  appears  otherwise  that  the  petition 
was  filed  and  the  writ  issued  within  the  time  limited  by  the  statute  for  that  pur- 
pose. Farrow  v.  Nevin,  496^ 

Stating  Names  of  Interested  Parties. 

10.  It  is  not  necessary  to  the  validity  of  a  writ  of  review  that  it  state  the  names 
of  the  parties  arranged  as  plalntlflb  and  defendants,  or  that  it  show  how  they  are 
interested,  where  the  record  of  the  inferior  tribunal  shows  that  the  parties  ap- 
peared and  tried  the  case  there.  Farrow  v.  Nevin,  496. 

Parties  to  Proceeding. 

11.  Neither  the  county  court  nor  the  county  Judge  Is  a  proper  or  necessary 
party  to  a  writ  to  review  the  action  of  that  court  In  a  probate  matter. 

Farrow  ▼.  iVwm,  496. 
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